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PREFACE 


TO  THE  SECOND  EDITION. 


Eysby  maa's  concern  with  the  place  where  he  lives,  has  some- 
thing more  in  it  than  the  mere  amount  of  rates  and  taxes  that 
he  has  to  pay.  In  the  well-managing  of  the  affairs  of  his  Parish, 
are  directly  inyolyed  the  dailj  comfort,  convenienee,  and  health 
of  every  man — ^rich  as  well  as  poor.  Lord  Palmerston  said,  on 
a  significant  occasion,  that  what ''  peculiarly  distinguishes  the 
people  of  these  islands  from  the  nations  of  the  Continent,  is, 
that  system  of  local  self-goyemment  which  has  been  so  fortu- 
nately established,  and  by  which  the  affairs  of  the  country  are 
carried  on  with  little  interference  on  the  part  of  the  Executive 
Oovemment.  Under  that  system,  the  affairs  of  the  country 
are  conducted  by  the  people  themselves ;  who9e  own  fault  it  is 
if  they  be  not  conducted  to  their  satisfaction."* 

That  the  affairs  of  every  neighbourhood  should  be,  in  truth, 
conducted  to  the  satisfaction  of  intelligent  and  conscientious 
men,  nothing  can  be  more  necessary  than  an  accessible  account, 
of  the  Parish — the  universal  Institution  of  local  self-govern- 
ment in  England,  and  of  the  relations  of  that  Institution  to  the 
State,  on  the  one  hand,  and  to  every  individual  on  the  other ; 
embracing  the  mode  of  working  of  this  universal  Local  Insti- 
tution, and  the  duties  of  all  connected  with  it ; — and  this,  not 
frozen  np  in  dry  technicalism,  but  dealing  with  the  human 
reality  attaching  to  an  important  Institution  of  free  men ;  and 
treating  it  in  such  a  manner  as  shall  stimidate  an  intelligent 

*  Speech  at  Manchester ;  6  Nov.  1856. 
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interest,  at  the  same  time  that  it  gives  the  information  which 
every  one  needs,  in  order  properly  to  fulfil  his  duties  to  his 
own  neighbourhood. 

Such  a  work  it  is  the  aim  of  the  present  Volume  to  supply  ; 
and  the  reception  of  the  first  Edition,  and  the  practical  use 
made  of  it  in  many  parts  of  England,  enable  me  now  to  know 
that  this  aim  was  not  wholly  unfulfilled  by  it.  This  knowledge 
has,  however,  only  induced  me  to  bestow  the  greater  care  in 
the  preparation  of  a  new  edition,  so  that  such  an  aim  may  be 
yet  better  fulfilled. 

Perplexed  and  disheartened  as  many  men  naturally  are,  by 
the  indiscriminate  mass  of  ill-considered,  hasty,  and  perpetuaUy 
shifting  legislation  (to  use  a  much  abused  term)  which  distin- 
guishes the  present  day,  it  has  been  especially  sought,  in  this 
work,  to  show  what  is  Institutional  and  permanent  in  the 
Parish  and  its  action ;  and  what  is  unaffected,  therefore,  by  this 
very  mischievous  and  discouraging  course.  What  is  thus  In- 
stitutional and  permanent  is,  happily,  that  which  is  of  the  most 
practical  importance.  But  it  becomes  daily  more  necessary 
that  its  importance  should  be  well  understood,  in  order  that  it 
may  not  be  forgotten  and  lost  in  what  is  changing  and  tempo- 
rary. 

The  vaat  multitude  and  variety  of  the  subjects  embraced, 
and  the  propriety  of  treating  some  of  these  more  fully  than 
was  done  in  the  former  edition,  have  increased  the  size,  but  I 
hope  more  than  equivalently  the  usefulness,  of  the  present 
edition. 

At  the  same  time,  in  pursuance  of  suggestions  entitled  to 
every  respect,  I  have  given,  in  this  edition,  more  numerous 
references  to  the  authorities  upon  which  the  Principles  and 
Practice  affirmed  to  be  the  right  ones  are  founded.  Many  of 
these  additions  are  put  in  the  shape  of  full  Notes;  which  the 
reader  of  liberal  pursuits  and  enlarged  mind  will,  I  venture 
to  think,  find  not  the  least  interesting  part  of  the  present 
Volume. 

On  the  same  suggestion,  the  latest  decided  cases  in  the  courts 
of  Law  will  be  found  noted,  on  the  points  to  which  they  relate. 
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Every  Parishioner^  as  well  as  every  one  who  would  profes- 
sionally advise  on  Parish  matters,  will  thus  have,  within  his 
inunediate  reach,  the  most  direct  practical  information,  to- 
gether with  the  genuine  authorities,  on  every  point  that  con- 
cerns parish  action. 

The  best  illustrations  of  what  the  Parish,  as  an  Institution, 
is  able  to  do,  are  to  be  got  from  seeing  what  the  Parish  has 
done.  Hence,  instead  of  encumbering  these  pages  with  a  mass 
oi  forms  J I  have  given  a  large  body  of  illustrations  from  the 
Bye-Laws  and  Ordinances  and  Proceedings  of  Parishes,  on  a 
very  great  variety  of  occasions,  for  three  hundred  years  past. 
These  will  be  found  of  the  highest  interest  and  value  to  all 
seeking  to  fulfil  their  duty  to  their  neighbours.  The  Chapter 
on  "  Parish  Becords'*  will  be  found  to  contain  what  will  help, 
practically,  on  almost  every  occasion  where  action  is  needed, 
and  suggestion  as  to  the  mode  of  it  is  sought. 

It  may  be  safely  said  that  there  has  never  before  been  pub- 
lished such  a  mass  of  thoroughly  authentic  and  practically 
available  information  on  the  subject  of  the  Institution  and 
Working  of  the  Parish ; — information  practically  available  and 
important,  equally  to  every  man  who  desires  honestly  to  fulfil 
his  duties  to  his  neighbours  and  to  help  the  improvement  of 
his  neighbourhood,  and  to  the  Statesman  and  Legislator  before 
whose  consideration  are  brought  any  matters  affecting  Local 
and  Social  well-being. 

Deeply  feeling,  myself,  the  value  of  the  Institution  of  which 
this  work  treats,  and  the  need  of  maintaining  its  fuU  and  right  ac- 
tion, and  well  knowing  how  little  either  that  value  or  right  action 
is  appreciated  or  understood  by  many  who  ought  to  be  better 
informed,  I  have  spared  no  pains  to  point  out  the  actual  bear- 
ing of  each  branch  treated  of,  as  thoroughly  as  was  consistent 
with  so  limited  a  space.  Many  matters,  essential  to  the  right 
action  of  the  Parish,  but  not  touched  on  in  any  of  the  ordinary 
treatises  on  Parish  Law,  will  be  found  here  included.  Such 
are  those  of  Bye-Laws,  Parish  CommitieeSy  Trustees  of  Chari' 
ties.  Enrolment,  Endotoments,  Ecclesiastical  encroachments,  and 
others.     On  the  last-named  point,  the  great  practical  signifi- 
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cance  of  what  is  freshly  introduced  into  this  edition,  cannot 
fail  to  be  recognized. 

I  may  repeat  the  hope  expressed  in  the  first  edition,  that  a 
work  which  is  the  result  of  many  years'  study  and  practical 
observation,  will  serve  to  help  and  strengthen  that  healthy  sense 
of  public  duty  and  individual  responsibility,  the  active  existence 
of  which  in  every  neighbourhood  is  the  first  essential,  and  only 
real  hope  and  means,  to  reaching  a  high  standard  of  true  civi- 
lization, and  to  the  maintaining  of  a  Pree  State. 

TOULMIN  SMITH. 

8,  Serjeants*  Inn,  Fleet  Street  : 
Batter,  1857. 
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THE   PARISH. 


INTRODUCTION. 

The  Parish,  as  a  Practical  Institution,  is  the  subject  of  this 
Book.  Its  object  is,  to  show  -the  practical  use  and  value  of 
the  Parish,  in  all  the  social  and  secular  relations  of  men ;  the 
practical  duties  and  rights  of  every  Parishioner ;  and  how  best 
that  use  and  those  duties  may  be  habitually  realized. 

Sound  practice  can  never  be  blind.  It  must  fdways  be  intel- 
ligent. Unless  the  parts  of  a  machine  are  known,  and  how 
they  mutually  act,  there  can  be  no  intelligent  confidence  in  the 
result  whenever  the  machine  is  set  in  action,  and  no  assured- 
ness of  keeping  it  always  in  good  working  order.  Practically 
to  secure  sound  Parish  action,  the  nature  of  the  Institution  it- 
self must  be  thoroughly  imderstood.  That  nature  is  part  of  the 
Common  Law  of  England.  It  is  the  distinguishing  feature  of 
this  Common  Law,  that  it  rests  on  and  affirms  Principles^  which 
are  adaptible  to  all  the  changing  conditions  of  human  progress. 
Whether  the  adaptations  tried  at  any  time  are  good  or  bad,  will 
depend  on  whether  the  Principles  themselves  are  well  under- 
stood. The  mere  blind  foUowing  of  precedent,  is  the  certain 
way  to  introduce  con^sion,  and  to  overlay  the  spirit  of  the  ori- 
ginal Principle.  And  rash  attempts  to  experimentalize,  whether 
by  unsettled  and  shifting  "legislation"  or  by  the  mere  arbi- 
trary dictum  of  "  authority,"  though  undoubtedly  a  great  sa- 
ving of  time  and  trouble  to  the  experimentalizer,  are  certain 
to  lead  in  the  end  to  mischief  and  confusion  to  the  public, 
however  plausible  the  immediate  pretext,  and  however  neatly 
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fashioned,  theoretically,  the  new  device  may  be.  The  relations  of 
human  life  are,  at  the  least,  a  subject  as  difficult,  and  as  impos- 
sible to  be  understood  except  by  carefiil  study,  as  the  relations 
of  chemistry.  Empiricism  is  as  contemptible  and  dangerous  in 
the  one  case,  as  in  the  other.  Unfortunately,  the  superficial 
habit  of  mind  which  deals  thus  with  what,  above  all  subjects, 
needs  the  most  careful  inductive  inquiry,  is  particularly  cha- 
racteristic of  our  day.  Hence  the  Institution  of  the  Parish 
is  now  continually  being  tampered  with,  by  those  who  are  either 
entirely  unacquainted  with  and  heedless  to  inquire  into,  or  who 
find  that  obstacles  to  their  own  selfish  purposes  exist  in,  the 
spirit  and  fundamental  Principles  on  which  the  Institutions  of 
their  country  are  founded.  Enough  instances  of  this  will  ap- 
pear in  the  course  of  this  wort.  It  need  only  be  said  here, 
that  a  spurious  sentimentalism,  a  short-sighted  where  not 
plainly  selfish  "  philanthropy,"  and  a  self- vaunting  liberalism 
(quite  unreal),  have  done  more,  within  a  few  years,  to  weaken 
what  can  be  the  only  lasting  strength  of  the  social  and  moral 
well-being  of  the  people,  and  the  only  foundations  of  indepen- 
dence and  energy  of  mind  and  action,  than  aU  the  more  daring 
and  direct  attacks  upon  our  liberties  that  our  past  history  re- 
cords. We  are  told  of  Civilization :  too  often  the  honest  man 
must  read,  instead,  JEmasculatian, 

The  truest  tests  of  Civilization  must  always  be,  the  means 
tliat  are  open  for  men  to  put  in  use  the  faculties  they  are  bom 
with ;  and  the  habitual  putting  those  means  into  active  exer- 
cise. •  "  Neither  the  bare  hand  nor  the  mind  left  to  itself  avails 
much.  By  tools  and  helps  every  work  is  done.  The  mind 
needs  these,  no  less  than  the  hand.  And,  as  tools  for  the 
hand  either  ease  or  cramp  its  own  motion,  so  tools  for  the 
mind  either  widen  or  narrow  its  own  scope."* 

It  is  the  most  striking  characteristic  of  the  Common  Law 
and  the  Institutions  of  England,  that  their  tendency  is  to  give 
the  fullest  scope  for  the  habitual  use  of  all  the  faculties.  They 
recognize,  more  than  has  been  ever  elsewhere  done,  the  funda- 
mental truth,  that  no  man  lives  for  himself  alone ;  but  that 
duties  of  good  neighbourhood  are  owing,  actively,  and  as  an 
habitual  part  of  his  life,  by  every  member  of  the  community. 
And  they  furnish,  at  the  same  time,  the  means  and  opportu- 
nities of  fulfilling  those  duties  in  the  most  efficient  manner. 

*  Bacon,  Novnin  Organum,  Aph.  U. 
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They  claim  a  work  at  the  hands  of  every  man ;  and  they  give 
the  best  quality  of  "tools  and  helps"  to  do  it  with. 

Of  these  means  and  opportunities,  the  Fabish  stands,  un- 
questionably, the  most  important.  It  is  universal  throughout 
the  land.  "  If  the  verie  substance  thereof  were  thoroughly 
performed,  then  should  the  peace  of  the  land  be  much  better 
maintained  than  now  it  is."* 

It  has  grown,  however,  to-be  much  the  fashion,  with  many 
who  would  affect  a  certain  air  of  conventional  superiority,  to 
sneer  at  Parish  Vestries,  and  to  hold  what  they  are  pleased  to 
call  "Parish  squabbles"  as  beneath  them.  In  so  doing,  they 
do  but  prove  themselves  to  be  neither  men  of  sense  nor  good 
citizens.  They  prove  themselves  practically  movers  towards  a 
humiliating  state  of  Eetrogression,  instead  of  helpers  towards 
one  of  Progress.t 

It  is  well  observed  by  Lord  Bacon,  that  often  "  men  have 
despised  to  be  conversant  in  ordinary  and  common  matters; 
the  judicious  direction  whereof  nevertheless  is  the  wisest  doc- 
trine." J  I  am  content  to  rest  the  claim  of  the  present  vo- 
lume to  the  thoughtful  attention  of  those  who  value  the  real 
welfare  and  progress  and  moral  and  intellectual  elevation  of 
their  country,  or  even  their  own  true  self-respect,  on  the  lan- 
guage of  the  same  great  writer  in  another  place,  where  he 
says :  "  While  there  are  not  a  few  things  which  it  is  abso- 
lutely necessary  should  be  done,  but  which  others  would, 
through  mere  inbred  presumptuousness,  affect  to  despise, — 
these  things  I  will  myself  avow  and  steadily  follow  out."§ 
The  present  work  follows,  in  natural  succession,  others  which 
I  have  already  published  in  vindication  of  the  Frinciplea  of 
which  this  volume  contains  the  most  practical  illustrative  ap* 
plications,  \\ 

*  Lombard's  Duties  of  Constables,  etc.,  p.  9. 

+  See  note,  after,  pp.  5-8. 

X  Advancement  of  Learning  (ed.  1633),  p.  235. 

§  De  Augmentis  Scientiarum,  lib.  vii.  cap.  1  (p.  430,  ed.  1662).  See  the 
original  in  the  motto  on  the  title-page ;  to  which  I  might  add,  from  the  same 
chapter,  "  Nimirmn  quod  fitstidiant  Scriptores  versari  in  rebus  vulgatis  et 
plebeiis.'* 

il  See  particularly  '  Local  Self-Cktyemment  and  Centralization :  the  Cha- 
racteristics of  each ;  and  its  Practical  Tendencies  as  affecting  social,  moral, 
and  political  wel£u:«  and  progress.' — 1  vol.  12mo.  1851.  A  list  of  some 
other  works,  having  the  same  practical  bearing,  will  be  found  at  the  end  of 
this  Volume. 
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Among  otber  marks  of  the  extraordinary  want  of  knowledge 
which  often  exists  as  to  the  nature  and  functions  of  the  Parish, 
is  a  notion  which  many  seek, — though  from  rarying  and  eren 
opposite  motives, — ^to  cherish,  that  it  is  an  ecclesiastical  insti- 
tution. Hence  it  is  craftily  urged,  that  those  who  would  not 
acknowledge  ecclesiastical  domination  should  not  take  part  in 
pariah  action.  This  pretence  is  equally  untrue  in  itself,  and 
disingenuous  in  those  who  foster  it.  "  The  Parish,*'  whether 
as  a  mere  territorial  division  or  an  active  Institution,  is  not 
ecclesiastical  either  in  origin  or  in  purpose.  No  real  friend  of 
religion  will  desire  to  see  assent  given  to  any  pretensions  put 
forth  to  that  effect.  On  the  other  hand,  the  true  friend  to  the 
social  and  moral  welfare  of  his  country,  will  see,  at  once,  that 
making  such  pretensions,  or,  what  is  the  same  thing,  shunning 
parish  action  under  the  pretext  that  such  pretensions  are  made, 
is  a  dishonest  attack  on,  or  abandonment  of,  the  very  purpose 
and  practical  end  of  the  Institution  of  the  Parish, — the  pur- 
pose and  end  to  which  it  has  been  applied  for  numberless  cen- 
turies in  England. 

It  is  true  that  there  now  exists,  in  every  Parish  (with  ex- 
tremely rare  exceptions),  a  place  where  every  man  in  it  is  en- 
titled to  the  free  exercise  of  all  the  rites  of  religion.  And, 
however  men's  opinions  may  differ,  few  will  probably  deny 
that  such  provision,  thus  open  to  all,  is  better  than  its  being 
left  to  accident  whether  there  shall  be  any  provision  or  none ; 
or  its  being  necessary  that  every  man  shall  be  obliged  to  pay 
for  it.  But,  by  a  fine  harmony  between  Christian  precept  and 
social  practice,  the  same  building  where  men  have,  in  every 
Parish,  for  ages  met  to  worship  God,  is  commonly  the  same 
where,  as  being  usually  the  most  convenient  and  public  in  the 
Parish,  they  have  also  for  ages  met  to  fulfil  their  duties  to  their 
neighbours  in  aU  the  secular  common  relations  of  life.* 

It  is  the  Parish  which  appoints  the  officers  charged  with  the 
special  duty  of  maintaining  the  Highways  and  drainage  in  good 
state  and  repair,  and  of  preventing  or  remedying  nuisances  to 
the  Public  Health. 


*  For  tacta  showing  the  inconsisiency  of  the  pretences  put  forth  (in  respect 
to  holding  Parish  Meetings  in  the  Parish  Church)  in  a  late  Act  for  farther 
emasculating  the  independence  of  Vestries, — if  haply  these  are  so  subser- 
vient as  to  "adopt"  it, — see  'Local  Self-Govemment  and  Centralization,' 
p.  238,  noU,  and  after,  Ch.  III.  Sec.  14.   See  also  "  Church  House"  in  Index. 
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It  is  the  Parish  hj  which  the  overseers  and  guardians  of  the 
Poor  are  chosen. 

It  is  the  Pwrish  which  habituallj  appoints  and  controls  manj 
other  officers  and  functions  connected  with  the  general  well- 
being  ;  and  which  is,  indeed,  constitutionally  recognized  as  the 
territorial  division  of  the  country  for  all  purposes  of  civil  go- 
vernment. 

It  is  the  Parish  to  which  the  powers  belong  for  originating 
and  carrying  out  measures  for  public  Lighting ;  for  maintaining 
public  Baths;  and  for  various  other  important  and  general 
purposes ;  and  which  has  the  right  and  the  duty  to  deliberate 
and  determine  on  aU  matters  affecting  the  local  common  good. 

The  Parish  is  the  actual  foundation  and  chief  practical  sphere 
of  that  Principle  and  system  of  Eesponsibility  of  each  to  all, 
and  of  Society  to  each  of  its  members,  which  forms  the  basis 
of  the  English  Constitution,  and  can  be  the  only  solid  and 
permanent  basis  on  which  a  free  state  can  rest. 

It  is  thus  the  Parish  on  which  the  chief  part  of  the  social  and 
public  relations  of  every  neighbourhood,  not  having  some  other 
special  and  equally  comprehensive  municipal  form,  depends. 
He,  then,  who  pretends  to  sneer  at  or  despise  the  Parish,  in- 
stead of  thereby  showing  his  own  intelligence  or  superiority, 
only  shows  that  he  is  a  sneerer  at  and  despiser  of  the  Laws 
and  Institutions  of  his  country ;  that  he  disowns  the  funda- 
mental Law  of  Christianity ;  that,  heedless  of  his  own  duties, 
he  heeds  as  little  the  welfare  of  his  neighbours.  While  clearly 
showing  his  own  unworthiness  of  the  rights  of  citizenship,  he 
proves  himself  alike  unconscious  of  the  spirit  of  religion  and 
morality,  and  incapable  of  appreciating  the  spirit  and  the  prac- 
tice which  alone  constitute  the  characteristics  of  free  institu- 
tions and  the  freeman.* 

*  This  subject  has  been  fully  considered  and  illustrated^  in  all  its  bear- 
mgi,  in  'Local  Self-Govemment  and  Centralization'  (1851),  where  I  have 
demonstrated  the  social,  moral,  and  political  degradation,  as  well  as  in- 
security, wluch  are  the  necessary  results  of  the  one  system,  and  of  all 
tendencies  to  it;  and  the  natural  and  necessary  elevation  of  character, 
security,  and  continual  progress  which  the  other  system  ensures.  Since 
the  publication  of  that  work,  thinking  writers  of  the  most  opposite  opinions 
have  had  the  truths  there  connectedly  and  (I  think  I  may  say)  scientifically 
demonstrated  forced  on  their  attention  by  the  course  of  events  in  Europe. 
The  debasing  principle  and  effects  of  the  system  which  has  produced  eveiy 
evil  on  the  Continent,  and  which  has  already  made  alarming  progress  in 
England — by  nothing  more  painfully  marked  than  by  the  apathy  and  insen- 
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The  progress  of  Society  in  Population,  Civilization,  Eefine- 
ment,  and  consequent  social  wants,  instead  of  making  affairs 
connected  with  the  Parish  less  immediately  and  habitually 

nihility  to  public  and  local  duties  above  alluded  to,  which  are  now  everywhere 
found  in  England,  whether  in  the  Parish,  the  Borough,  the  County,  or  Par- 
liament— are  well  noted  in  the  following  extracts  from  writers  that  have 
conunanded  universal  attention,  though  too  little  heed  is  given  to  their 
eloquent  warnings. 

"  Bureaucracies,"  says  the  Times  (27  May,  1856),  "are  always  expensive 
things;  for,  starting  from  the  principle  that  human  nature  is  weak,  and  that 
nobody  ought  to  he  trusted,  a  great  number  of  persons  are  necessarily  required 
to  carry  out  this  principle  of  controlling  every  one  hy  some  one  else."  The 
''principle  "  thus  stated  is  the  only  one  which  the  poverty  of  statemanship 
in  England  of  late  years  has  been  able  to  reach  at,  for  application  to  any 
real  or  imagined  mischiefs.  An  aU-engrossing  Ainctionarism  and  all-ext«i- 
sive  patronage  (utterly  destructive  to  the  integrity  and  independence  of 
public  men,  whether  givers  or  receivers)  have  been  the  result;  which  is 
continually  tending  and  striving  to  enlarge  itself.  Hence  the  sune  influen- 
tial oi^gan  of  the  Press  remarks,  in  a  statesmanlike  spirit  (7  August,  1856), 
that  "  the  present  age  already  sees  too  many  examples  of  nations  abandon- 
ing the  love  of  freedom  and  bartering  the  birthright  of  self-government  for 
the  questionable  advantage  of  an  energetic  centralization  ;  and  we  are  con- 
vinced that,  from  the  moment  the  nations  of  Europe  are  infected  with  this 
preference  of '  action'  to  discussion — of  things  done  by  a  Government  to 
debates  raised  by  [any  deliberative  and  responsible  assembly  of  free  men] — 
from  that  moment  will  be  destroyed  the  strongest  bulwarks  of  national  dig- 
nity, greatness,  and  self-reliance.  Nothing  could  be  more  appalling  to  all 
rationed  lovers  of  freedom  than  the  universal  spectacle  of  governmental  ma- 
chineiy  acting  with  such  correctness,  celerity,  and  aptitude  as  to  dispense 
with  the  expression  of  national  opinion  and  the  collision  of  popular  discus- 


sion.** 


Montalembert,  in  his  late  work  on  'The  Political  Future  of  England,'  has 
the  following  striking  passage,  written  in  precisely  the  spirit  of  the  extracts 
last  quoted : — 

"  This  concourse  ofaUio  the  comm^m  work  is  not  only  the  bads  of  political 
life,  but  it  is  Uie  fundamental  basis  of  all  social  organization.  Labour, 
struggle,  independent  and  spontaneous  activity,  are  visible  everywhere. 
From  this  there  necessarily  results  at  first  sight  an  appearance  of  confri- 
sion  and  disorder  which  strikes  with  astonishment  those  who  come  from 
countries  where  everything  is  arranged,  classed,  and  ticketed  according  to 
the  rules  of  that  tiresome  uniformity  and  minute  solicitude  of  the  public 
authorities  which,  while  it  saves  men  trouble  by  releasing  them  from  all  respon- 
sibility ,  destroys  the  principle  of  self-action, — extinguishes  zeal  and  enterprise, 
— enervates  the  existing  race  of  men,  and  condemns  them  to,  as  it  teere,  a  per- 
petual childhood.  Thus  they  can  discover  no  other  m>ode  of  emancipating 
themselves  from  the  wardship  of  a  Master  than  the  throwing  themselves  into 
the  wildest  excesses  of  anarchy ;  and,  when  they  have  got  into  that  deplorable 
state,  stunned,  bewildered,  exhausted,  and  terrified  by  that  short  and  violent 
paroxysm,  they  become  an  easy  prey  to  the  first  adventurer  that  presents 
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important,  and  less  needing  and  capable  of  practical  attention 
than  heretofore,  are  in  themselves  but  so  many  proofs  of  the 
increased  practical  importance  of  the  subject,  and  reasons  why 

himself,  who  andaciofosly  puts  on  their  necks  the  yoke  they  had  just  shaken 
oEE,  to  which  they  tamely  submit  till  the  time  comes  when  the  demagogy 
flihoiild  reoover  strength  and  courage  to  recommence  its  attack,  and  then  it 
will  find  men  without  energy,  without  manliness,  and  as  it  were  asleep  in  a 
chronic  lethargy"  (p.  238). 

M.  de  Tooqueville  has,  in  his  recent  work  '  On  th^  State  of  Society  in 
France  before  the  Revolution  of  1789,' dwelt  on  the  same  subject.  "Men," 
says  he,  describing  the  effects  of  the  system  of  Centralization  (which  he  very 
rightly  characterizes,  without  periplurasis,  as  dewpotism), — "Men,"  where 
this  system  has  superseded  that  of  the  habitual  practice  of  self-government, 
"  are  but  too  easily  inclined  to  think  of  nothing  but  their  private  interests ; 
ever  too  ready  to  consider  themsdvea  only,  and  to  sink  into  the  Tiarrow  pre- 
cmets  cf  Hlfy  in  lohich  all  jmbltc  virtue  is  exHnguisked.  *  Despotism,  instead 
of  combating  this  tendency,  renders  it  irresistible,  for  it  d^pri/o€9  iU  tubjecU 
of  every  common  passion,  of  every  mutual  want,  of  all  necessity  of  combin- 
ing together,  of  aU  occanom  of  cutvng  together.  *  *  *  The  desire  to  be 
rich  at  any  cost,  the  love  of  business,  the  passion  of  lucre,  the  pursuit  of 
comfort  and  of  material  pleasures,  are  therefore  in  such  communities  the 
prevalent  passions.  They  are  easily  difiEiised  through  all  classes,  they  pene- 
trate even  to  those  classes  which  had  hitherto  been  most  firee  from  them ;  and 
would  soon  enervate  and  degrade  them  all,  if  nothing  checked  their  influ- 
ence. But  it  is  of  the  veiy  essence  of  despotism  to  favour  and  extend  that 
influence.  These  debilitating  passions  assist  its  work  ;  they  divert  and  en- 
gross the  imaginations  of  men  away  from  public  affairs.  *  *  *  Freedom 
[that  is,  the  habitual  practice  of  self-government]  alone  can  withdraw  the 
members  of  such  a  community  from  the  isolation  in  which  the  veiy  inde- 
pendence of  their  condition  places  them,  by  compelling  them  to  act  together. 
Freedom  alone  can  warm  and  unite  them  day  by  day  by  the  necessity  of 
mutual  agreement,  of  mutual  persuasion,  and  fMUwd  coinplaisaMce  in  the 
^unsacti&n  of  their  common  c^irs.  Freedom  alone  can  tear  them  from  the 
worship  of  money,  and  the  petty  squabbles  of  their  private  interests,  to  re- 
mind them  and  make  them  feel  that  they  have  a  country  above  them  and 
about  them.  Freedom  alone  can  sometimes  supersede  the  love  of  comfort  by 
more  energetic  and  m/ore  exalted  passions— ckd.  supply  ambition  with  larger 
objects  than  the  acqubition  of  riches." — (Prrface.) 

Dr.  P.  A.  Siljestrom  (of  Sweden)  in  his  valuable  work  on  '  Educational 
Institutions,'  emphatically  declares  his  "conviction  that  there  is  but  one 
means  by  which  to  escape  from  the  unfortunate  position  of  permanent  des- 
potism [in  continental  Europe].  Nothing  but  a  gradual  extension  of  well- 
established  local  liberties,  and  the  gradual  development  of  a  sound  system  of 
association,  can  restore  the  lost  equilibrium  of  the  European  communities." 

The  Chevalier  Bunsen  informs  us,  that  it  was  insisted  on  by  Niebubr,  and 
he  himself  indorses  the  principle,  that  "  the  foundation  of  political  liberty  is 
mwnicipal  self-government."  He  says,  elsewhere,  "  There  can  be  no  hope  of 
its  taking  real  root  in  the  country,  except  in  a  soil  prepared  by  corporative, 
county,  and  provincial  self-government."    "Without  that  basis,"  he  adds, 
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it  clAiins  the  more  careful  attention  and  knowledge.  They  in- 
crease the  necessity,  and  at  the'  same  time  the  facility,  for 
watchful  action  and  practical  system.  It  is  the  inner  and 
habitual  life  of  a  people  that  is  of  most  importance  to  its 
well-being  as  a  nation,  and  to  the  maintenance  of  its  national 
as  well  as  individual  character,  dignity,  and  independence.  The 
Pabish  is  with  us  the  Institution  through  which  the  inner  life 
of  the  people  is  developed,  and  in  which  it  should  be  habitually 
exercised.  The  subject  of  the  Parish  is  then  not  a  matter  of 
mere  local  taxation,  a  question  of  how  to  get  rid  of  troublesome 
burthens.  In  the  exercise  of  the  functions  of  this  Institution 
consists  the  truest  ^c^  of  freedom ;  and  the  mode  of  that  exer- 
cise, the  jealous  guardianship  of  those  functions  from  encroach- 
ment, and  the  conscientious  discharge  of  them,  constitute  the 
test  of  whether  free  Institutions  truly  and  practically  exist  and 
are  appreciated,  or  whether  the  reality  has  been  or  is  being 
lost  under  vague  names  and  declining  forms.  The  treating 
such  an  institution  and  such  functions  as  things  to  be  avoided, 
or  to  be  looked  down  upon  as  small  or  vulgar  matters,  is  the 
sure  mark  of  a  declining  state  of  public  morality,  of  an  insensi- 
bility to  what  is  truly  worthy  in  human  life,  and  of  an  essential 
Httleness  and  vulgarity  in  mind  and  temper. 

Such  being  the  nature  and  importance  of  the  Institution  of 

"  the  legifllatiye  power  of  Parliament  itself  is  either  wnetnauvaiteplauantene, 
or  a  mischievous  experiment :" — a  truth  which  every  recent  session  of  our 
English  Parliament  has  unhappily  exemplified  and  illustrated,  to  the  gradual 
undermining  of  all  confidence  in  and  respect  for  parliamentary  action. 

Lord  J.  Russell,  before  he  attained  office,  called  the  old  "  county  courts 
the  crcuUe  of  our  liberties*  ('Essay  on  English  Government,'  p.  6),  as  being 
one  of  the  habitual  means  of  local  action,  discussion,  and  responsibility. 
But  none  has  been  more  active  than  himself,  when  in  office,  in  striving  to 
uproot  every  constitutional  principle  and  practice  of  Local  action,  discus- 
sion, and  responsibility.  Even  from  the  cautious  Duke  of  Wellington  was 
wrung  (see  Phipps's  Life  of  Plumer  Ward)  the  utterance  of  the  deeply-felt 
actual  conviction, — which  is  in  conformity  with  every  extract  and  opinion 
above  quoted, — that  "  While  every  one  is  accustomed  to  rely  upon  the  Go- 
vernment, upon  a  sort  of  commutation  for  what  they  pay  to  it,  personal 
energy  goes  to  sleep,  and  the  end  is  lost.  This  supineneaa  and  apathy  as  to 
public  exertion  will,  in  the  end,  ruin  us.** 

The  passages  thus  quoted  are  more  than  sufficient  to  justify  the  language 
used  in  the  text.  It  would  be  improper  to  discuss  the  special  subject  further 
in  these  pages.  AU  the  aspects  noticed  in  the  above  extracts,  together  with 
the  causes  uid  consequences  of  them,  will  be  found  fully  considered  and  fol- 
lowed out  in  the  work  alluded  to  at  the  beginning  of  this  note. 
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the  Parish,  it  is  obvious  how  essential  is  a  generally  diffused 
knowledge  of  the  characteristics  and  modes  of  action  of  that 
Institution.  Striking  illustrations  of  the  want  of  that  know- 
ledge eyeiy  day  present  themselves  ;  and  this  want  leads  to 
the  most  disastrous  results.  Encroachments  hence  become 
frequent,  which  are  of  most  dangerous  consequence.  Dissen- 
sions hence  arise,  which  hinder  neighbourly  kindness  and  so- 
cial charity ;  while  progress  in  works  and  action  of  the  greatest 
importance  to  the  general  welfare,  is  thwarted  and  hindered. 
A  more  striking  illustration  of  these  disiensiona  cannot  be 
given,  than  the  fact,  that  the  subject  of  Church  Sates  has 
been  able  to  be  clothed  with  the  character  of  a  religious  con- 
test ;  nor  of  these  hindrances,  than  the  extraordinary  amount  of 
ill-digested  legislation  which  has  of  late  years  taken  place  under 
the  name  and  pretence  of  the  Public  Health ;  raising  oppor- 
tunity for  every  doubt  where  all  was  simplicity  before,  and  para- 
lyzing the  efforts  of  earnest  men,  instead  of  facilitating  them. 

As  much  want  of  sound  knowledge,  both  of  practice  and 
principle,  upon  this  important  subject,  which  involves  all  that 
most  concerns  the  inner  and  habitual  life  and  welfare  of  the 
people,  unquestionably  exists  within  the  walls  of  Parliament  as 
without.  But  this  fact  only  makes  it  the  more  necessary  that 
careful  general  attention  should  be  given  to  it,  in  order  to 
prevent  the  mischiefs  which  empiricism,  not  the  less  because 
clothed  with  the  forms  of  legislative  sanction,  always  carries  in 
its  train. 

Sound  action  on  any  matter  can  only  spring  from  taking  a 
well-considered  view  of  every  aspect  of  the  facts  and  circum- 
stances involved.  For  sound  action  is  but  truth  put  in  prac- 
tice. Such  well-considered  view  can  only  be  taken  when  those 
familiar  with  such  facts  and  circumstances  have  the  habitual 
opportunity  and  duty  of  comparing  them,  and,  after  such  com- 
parison, of  coming  to  conclusions.  The  Institution  of  the  Parish 
affirms  the  duty,  and  has  it  as  its  end  to  afford  the  full  oppor- 
tunity and  means,  for  such  comparison,  conclusion,  and  conse- 
quent sound  action. 

Every  lover  of  truth  wiU  therefore  desire  to  see  the  Institu- 
tion of  the  Parish  maintained,  as  the  most  efficient  means  for 
the  elaboration  of  the  truth  in  all  that  concerns  our  social  well- 
being.  The  Parish  is  the  truest  School  that  can  exist :  it  is 
the  school  of  men  in  the  active  business  of  responsible  life : — 
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it  is  the  school  for  the  highest  moral  training.  Men  may  be 
educated  bj  book-teaching :  their  minds  may  be  emasculated 
by  the  formalisms  and  conventionalisms  which  too  ofben  pass 
current  under  the  names  of ''  education"  and  of  modem  "  re- 
finement : " — they  can  only  become  men,  and  members  of  a  firee 
state,  and  true  "neighbours"  one  to  another,  by  the  practical 
school  which  such  Institutions  as  the  Parish  keep  continually 
open.  The  true  philanthropist  and  the  real  statesman  will 
seek  to  keep  these  schools  in  the  highest  state  of  continual 
efficiency.  Each  of  these  will  seek,  not  to  cramp,  but  to  de- 
velope,  the  activity  and  scope  of  these  Institutions. 

The  object  of  the  present  work  is,  then,  to  enable  every  man 
practically  to  understand  the  nature,  purpose,  and  working  of 
this  Institution  of  the  Parish  ;  that  so,  what  it  concerns  every 
Englishman  to  know  and  deal  with,  he  may  be  able  to  know 
and  deal  with  rightly. 

To  make  a  Book  on  the  Parish  really  sound  and  useful,  it 
must  not  only  show  facts  as  they  now  stand :  it  must  show  the 
bearings  of  these,  explained  by  reference  to  botb  past  and 
future.  There  is  too  much  tendency,  at  present,  to  pin  faith 
on  the  mere  letter  of  a  temporary  Act  of  Parliament.  This  is 
one  of  the  most  serious  mischiefs  of  our  time.  It  is  forgotten 
that  Parishes  and  our  other  Local  Institutions  do  not  owe  their 
origin  to  Parliament ;  but  that,  quite  the  reverse,  Parliament 
itself  is  a  result  derived  out  of  the  pre-existing  action  of  these 
Institutions.  Acts  of  Parliament  cannot,  then,  interpret  the 
constitution  and  action  of  Local  Institutions.  They  can  but 
afford  occasional  illustrations  of  them.  The  Common  Law  of 
the  Land,  and  the  history  of  the  Institutions  themselves,  are 
the  only  substantial  guide.  Modem  attempts  at  Legislation, 
and  the  servile  disposition  which  has  latterly  been  tending  to 
grow  iip  to  look  no  farther  than  the  letter  of  such  legislation, 
have  been  the  cause  of  enormous  mischiefs.  Acts  of  Parlia- 
ment are  the  least  part,  and  certainly  the  least  important  part, 
of  the  Law  of  England.  No  Law  is  sound  and  reliable,  and  no 
legislation  can,  therefore,  in  fact,  be  really  practical,  or  other 
than  (if  no  worse)  simply  delusive  and  thus  mischievous,  which 
is  not  certain  and  lasting.*  But  experimental  and  ever-shift- 
ing legislation  is  so  much  the  fiEishion  of  the  day,  that  a  sense 

*  See  '  Practical  Proceedings  for  the  Removal  of  Nuiflaaces,  etc./  2nd  ed. 
pp.  15-19,  Tvhere  I  have  dwelt  on  this  topic. 
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of  the  looseness  and  uncertainty  of  our  Institutions  is  really  all 
that  can  be  got  by  him  who  looks  no  further.  It  thus  becomes 
more  than  ever  desirable  that  men  shotdd  know  that  there  is 
something  permanent  and  fundamental  in  our  Institutions ; — 
and  should  know  what  this  is,  and  how  to  distinguish  it  from  what 
ia  ephemeral  and  shifting.  This  applies  nowhere  more  strongly 
than  in  the  case  of  the  Parish :  an  institution  which  daQy  con- 
cerns all  men ;  in  the  action  of  which  each  man  is  bound  to 
take  a  part ;  and  the  shifting  changes  of  legislation  as  to  which, 
it  is  morally  impossible  for  the  mass  of  men  to  follow. 

I  shall  therefore  endeayour  to  show  that  the  Institution  of 
the  Parish  rests  upon  the  fundamental  Principles  of  the  Con- 
stitution— and  is,  indeed,  an  essential  part  of  the  fabric  of  the 
State ;  and  that,  independent  of  all  Acts  of  Parliament,  it  lives, 
and  has  a  yery  yital  being  and  most  important  Unctions,  in- 
yolying  the  responsibilities  of  eyery  man.  While  the  solid 
foundations  and  expansiyeness  of  the  Common  Law  will  be  thiis 
shown, — and,  incidentally,  the  importance  of  maintaining  fun- 
damental Principles  against  the  perpetual  attacks  of  charlatan- 
ism,— ^the  relations  will  be  seen  in  which  the  Institution  and 
its  various  modes  of  action  stand,  to  many  topics  and  proposi- 
tions of  the  day.  The  goodness  of  what  is  permanent  proves 
itself.  The  mischiefs  that  have  followed,  and  must  follow,  from 
tampering  with  what  is  fundamental,  can  be  seen. 

I  propose  to  trace,  first,  the  general  character  of  the  Institu- 
tion of  the  Parish  itself ;  in  doing  which  I  shall  show  the  er- 
roneousness  of  the  extraordinary  notion  that  has  latterly  been 
put  forth  and  cherished  by  some,  as  to  its  being  an  ecclesiasti- 
cal Institution.  I  shall  then  point  out  what  the  obligations 
and  powers  of  the  Parish  are ;  by  what  means,  and  through 
whom,  these  obligations  and  powers  are  severally  to  be  dis- 
chnged ;  the  more  usual  forms  and  modes  of  action  practically 
adopted — ^pointing  out  the  safest  and  most  ef&cient  methods ; 
and  the  ways  and  means  raised,  and  how  raised,  to  support 
ordinary  expenditure  and  to  enable  the  accomplishment  of 
needed  works. 

In  fulfilling  this  intention,  it  will  be  necessary,  in  order  to 
make  the  Book  truly  practical,  because  vntelligently  so,  to  show 
how  the  Institution  itself,  and  its  various  functions,  and  their 
modes  of  discharge,  have  originated.  Thus  only  will  the  true 
characteristics  of  each  be  able  to  be  thoroughly  understood, 


12  IHTEODTJCTIOir. 

and  BO  worked  out  in  practice.  Thua  only,  especially  in  a  time 
when  all  our  Institutions  seem  but  the  mark  for  the  superficial 
to  aim  shafts  at,  firom  eyeiy  Yarying  side,  will  the  man  who  is 
in  earnest  be  able  to  see  his  path  clear,  amid  conflicting  Acts 
of  Parliament  and  the  encroachments  and  illegal  assumptions 
of  all  sorts  of  newly-fledged  functionaries,  eager  for  sway. 
,  It  will  specially  be  shown  that  the  original  and  main  work 
and  function  of  the  Parish  are  gecular.  Those  who  seek  to 
represent  these  as  being  ecclesiastical,  avoid,  indeed,  the  trouble 
of  investigating  the  subject.  But  they  are,  truly,  though  with- 
out always  intending  it,  enemies  both  to  the  religious  and  civil 
Institutions  of  the  country.  Eeligion  can  never  be  made  to 
command  the  respect  or  affection  of  any  one  whose  respect  or 
affection  is  worthy,  by  its  professed  teachers  aiming  at  domina- 
tion. When  these  seek  to  import  their  interference,  grounded 
on  that  character,  into  secular  afiairs,  they  deservedly  earn  the 
distrust  of  every  right-thinking  and  right-feeling  man.  There- 
by religion  itself  becomes  dishonoured  and  debased.  On  the 
other  hand,  to  try  to  deal  with  religion,  after  the  manner  of 
some,  as  an  absolute  specialty,  is  not  consistent  with  human 
nature,  with  its  own  essence  as  a  vital  reality,  nor  with  the 
unmistakable  claims  of  a  teaching  which  declares,  that,  while 
there  is  a  first  and  great  commandment,  there  is  a  second  which 
is  like  unto  it ;  which  second  is,  the  love  of  our  neighbour. 

Mere  technicalism,  though  much  prized  by  the  narrow- 
minded,  is  of  very  little  practical  value.  A  broader  ground 
must  be  taken  to  make  the  Institution  of  the  Parish  under- 
stood and  practically  appreciated  and  taken  part  in.  While, 
therefore,  no  technical  point  of  any  practical  importance  will 
be  omitted  to  be  pointed  out,  with  its  recognized  authority,  in 
the  proper  place,  this  Book  aims  at  a  higher  and  wider  prac- 
tical utility  than  mere  technicalism  can  ever  give.*  The  au- 
thorities that  wiU  be  cited  will  be  the  most  original  ones. 
These  are  commonly  little  referred  to ;  and  it  is  undoubtedly  a 
great  saving  of  labour  to  omit  consulting  them,  and  to  be  con- 

*  It  will  be  found  that  very  considerable  additions  are  made  to  the  au- 
thorities quoted  in  this  edition.  This  has  been  done  to  give  increased  &dli- 
ties  to  those  who  demre  to  verify  technical  details.  At  the  same  time,  some 
important  practical  points  have  been  more  fully  dealt  with, — as,  for  example, 
the  BO  litUe  understood  subject  of  Public  Prosecutors  (see  Chapter  VII. 
Sec.  2). 
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tent  with  modem  superficial  and  often  mistaken  references  to 
ilie  matters  they  deal  with.  But  no  modem  judgment  or  deci- 
sion can  make  the  Law  on  any  point.  It  can  only  profess  to 
state  what  the  pre-existing  Law  is.  If  the  original  Principles 
are  adhered  to,  the  modem  Judgment  can  only  agree  with  the 
original  enunciations  of  the  Law.  On  the  other  hand,  if  the 
original  Principles  of  that  law  have  been  either  unconsidered 
or  unheeded,  the  modem  professed  statement  of  it,  by  whatever 
array  of  judicial  authority  it  may  be  supported,  is  unsound,  and 
ought  not  to  be  regarded.  The  only  safe  and  sound  course, 
therefore,  in  order  to  true  and  permanent  practical  utility,  is  to 
take  as  the  guides  the  most  original  authorities  themselves  that 
can  be  reached. 

Modem  times  have,  unhappily,  shown,  in  many  respects,  a 
more  servHe  tendency  to  bow  before  the  arrogance  of  ecclesias- 
tical and  bureaucratic  assumption  in  Engk^than  ha.  been 
shown  in  former  ages.  The  Church  itself  has  been,  and  is,  a 
great  sufferer  from  this  cause,  and  from  the  unwarrantable  pre- 
tensions of  its  self-asserted,  but  false,  friends.  The  rights  and 
liberties  of  the  People,  however,  are  hence  yet  more  dangerously 
threatened.  Whether  we  look  at  Acts  of  the  Legislature,  or 
at  decisions  of  the  Courts  of  law,  there  is  found,  in  our  time, 
&r  less  independence  of  mind  and  tone,  very  far  less  of  manly 
grasp  of  Principles,  and  fearless  adherence  to  them  and  to  the 
Spirit  of  Protestant  professions,  than  were  heretofore  shown. 
A  timorous  weakness  seems,  indeed,  to  paralyze  the  assertion 
of  Bight  and  Principle,  alike  against  ecclesiastical  usurpation 
and  biureaucratic  encroachment.  An  ignoble  subserviency  of 
spirit  is  strikingly  exhibited  in  dealing  with  each. 

It  becomes  necessary  in  this  work,  to  state  plainly  several 
instances  of  this.  These  are  stated  plainly,  but  certainly  with 
candour.  Those  are  the  only  true  friends  of  their  coimtry, 
who  resist  the  growth  of  such  usurpations  and  encroachments, 
and  who  would  expose  and  rebuke  the  spirit  which,  whether 
ignorantly  or  (as  is  too  often  the  cajse)  selfishly,  quails  subser- 
viently before  them. 

As  regards  legal  decisions,  the  marvel  is  rather  that,  amid 
their  multitude  and  the  necessarily  incomplete  exhaustion  in 
individual  cases  of  the  topics  involved,  coupled  with  the  xm- 
questionable  tendency  of  modem  tone  above  noticed,  the  state- 
ment of  the  law  in  them  is  not  more  often  unable  to  command 
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the  assent  of  the  careful  inquirer.  But  whenever  such  a  case 
occurs,  he  who  would  explore  and  endeavour  to  explain  any 
branch  of  the  Law — especially  a  branch  like  the  present,  which 
concerns  the  inner  life  and  deepest  interests  of  every  local 
neighbourhood — is  bound,  as  an  honest  man,  not  to  be  content 
with  the  blind  copying  of  any  mere  '^  collection  of  recollections," 
but  to  try  every  modem  decision  by  the  test  of  fimdamental 
and  pre-established  Principles;  and  if  these  are  found  to  have 
been  either  unwittingly  overlooked,  or  in  any  way  departed 
from,  he  is  bound  pbunly  and  unhesitatingly  to  show  it,  and  to 
reaffirm  those  Principles. 

As  regards  the  Church,  while  neither  the  fact  of  the  eccle- 
siastical usurpations  that  have  been  made  and  attempted,  both 
in  past  times  and,  at  least  equally,  in  our  own  day,  nor  the 
enormous  social  and  moral  mischiefs  that  have  sprung  from 
them,  can  be  questioned,  or  scarcely  exaggerated,  it  is  certain 
"that  it  is  not  the  best  and  worthiest  of  her  ministers  who  strive 
for,  or  approve,  these  graspings  at  ecclesiastical  domination ; 
but  precisely  the  reverse.  In  the  course  of  this  work,  I  have 
received  cordial  and  valuable  assistance  fix)m  known  ministers 
of  the  Church,  who  are  thoroughly  aware  of  the  true  value 
and  importance  of  that  which  constitutes  the  Basis  of  the 
inner  life  of  the  Nation,  the  sound  and  practical  means  for 
securing  its  social  and  moral  well-being, — ^the  secular  Insti- 
tution of  THB  Pabish. 
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CHAPTER  I. 

THE  PABISH:   ITS  OBIQIN :  CHARACTERISTICS:  FUNCTIONS: 

DIVISIONS. 

An  examination  of  the  most  authentic  records  shows  that  the 
Parish  is  the  original  secular  division  of  the  land;  made  for  J 
the  administration  of  Justice,  keeping  of  the  peace,  collection 
of  taxes,  and  the  other  purposes  incidental  to  civil  govern-   v 
ment  and  local  weU-being.   There  were  by  no  means,  originally,    | 
churches  or  priests  to  every  parish.    These  were  things  of 
much  later  introduction.    The  Parish,  being  already  in  exist- 
ence and  active  life,  was  simply  the  obvious  aad  natural  terri- 
torial division  to  which  separate  churches  were  allotted,  when 
the  piety  of  the  wealthy  led  them  to  build  and  endow  these. 

The  division  of  the  land  into  hundreds  is  of  very  great  anti- 
quity. Traces  are  supposed  to  be  found  of  the  division  of  the 
hundreds  into  iutegral  parts  under  the  name  of  tythings,*  In 
some  few  records,  practical  mention  is  made  of  "tythings;" 
and  the  name  of  tythingm<m  remained  long,  and  even  still  re- 
mains, in  use  in  some  places.  Elsewhere,  the  name  headhorovrgh^ 
and  elsewhere  that  of  barsholder,  was  and  is  in  use.f  We  £md 
the  term  provost  also  ofben  used.J  They  all  mean  the  same 
thing, — the  Head  of  the  men  of  the  neighbourhood.  The  name 
of  tythi/ng^  however,  if  ever  used  territorially,  gave  way,  many 

*  It  seems,  however,  very  doubtful  whether  such  a  name  was  ever  in  itself 
territorial.  The  &cts  seem  to  point  to  the  term  being  used  only  in  reference 
to  the  inhalHtants.  "Tun"  (town)  is  the  old  name :  and  each  original  "  tun" 
had  a  "  tjthing"  of  inhabitants.  When  more  populous,  it  had  two  or  more 
tythings  of  inhabitants.  This  view  seems  to  me  the  only  one  consistent  with 
the  records ;  and  it  explains  why,  in  some  divided  Parishes,  the  smaller  divi- 
sions are,  even  now,  sometimes  called  "  tythings"  to  distinguish  them  from 
the  whole  Parish. 

t  See  after.  Chap.  lY. 

X  See,  as  to  the  meaning  of  Provost,  Chap.  IV. 
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centuries  ago,  as  a  practical  name,  to  that  of  Toum^  Parish^  or 
Vill ;  terms  commonly  used  to  express  the  same  thing.*  From 
a  remote  time  the  integral  divisions  of  the  hundreds  are  not 
found  called,  in  the  records,  by  the  name  of  tything,  but  by  that 
of  parish^ — or  that  of  vill  or  toton,  unquestionably  used  to  ex- 
press the  same  division  we  now  more  commonly  call  parish. 
Very  few  cases  are  found  in  which  the  word  tything  occurs, 
even  mentioned  on  the  Bolls  of  Parliament.f  There  can  be  no 
doubt  that,  either  the  name  parish  has  become  substituted  for 
that  of  tything  (if  the  latter  was  ever  used  territorially),  to 
express  the  same  division  of  the  land ;  or  the  division  of  the 
tything  has  given  way,  for  precisely  the  same  purposes,  to  the 
one  which  we  now  call  the  Parish.  Everything  points  to  the 
former  as  the  correct  mode  of  stating  the  fact.  The  careful 
inquirer  can,  indeed,  come  to  no  other  conclusion.^ 

The  earliest  records  which  we  have  of  the  proceedings  of 
Parliament,  find  Parishes  treated  as  the  known  and  established 
integral  subdivisions  of  the  hundred.  It  is  decisive  on  this 
point  that  it  was  through  the  Parishes  that,  among  other  things, 
the  public  taxes  were  assessed  and  collected.  The  form  of  pro- 
cedure is  preserved  to  us,  more  or  less  complete,  in  many  dif- 
ferent cases.  Under  date  of  a.d.  1297  (25th  of  Edward  I.)  it 
\  is  ordained  by  Parliament,  that,  in  each  parish,  four  men  shall 
.  be  chosen  by  the  Parishioners,  who  shall  return  the  assessment 

*  See  after,  p.  83. 

t  In  a  petition  from  Dorset,  thf^  hundred  and  "diseme"  are  named :  21 
Edw.  III.,  A.D.  1347  ;  petitions  on  Rolls  of  Parliament  of  that  year,  Num- 
ber 8.  See  also.  Year  Books,  8  £dw.  III.  fo.  b6,  where  it  is  "  dozeine.'* 
See  after,  p.  20. 

X  It  is  decisive  of  the  point  as  to  the  identity  of  the  Pariah,  as  an  Institu- 
tion, with  the  Tything  of  freemen  and  their  tythingman,  that  the  existence 
of  a  separate  constable  is  an  unquestionable  criterion  of  the  separate  recog- 
nition of  a  Parish.  See  Rex  v.  Horton,  1  Term  Reports,  p.  376,  and  see 
after,  p.  37  noU,  and  Parke,  B.,  in  Elliot  v.  South  Devon  Railway  Co.,  17  Law 
Journal  Reports :  Exchequer,  p.  264.  It  is  not  thus  implied  that  every  for- 
mer tything  is  represented  by  an  undivided  present  Parith.  (See  note  on  pre- 
ceding page.)  Divisions,  as  will  presently  be  shown,  have  from  time  to  time 
been  made  :  but  the  criterion,  identifying  the  idea  or  essence  of  the  tything 
with  whatever  such  divisions  have  been  made,  remains  the  same  ;  thus  very 
strikingly  illustrating  the  point  that  the  original  &ct  and  idea  of  the  Parish 
as  a  whole  were  inseparable  from  those  of  the  tything.  See,  in  illustration 
of  this.  Rolls  of  Parliament,  Hen.  VI.,  at  end,  *^  de  cmnis  incertis"  bundell 
2,  No.  4  : — "  Chescun  Conestable,  Tithyngman,  ou  chief  Plegge,  de  chescun 
YiUe  ou  Hamell." 


THE   PABISH,   THE   HTnTDEED,   AND   THE    8HIEE.  17 

of  the  parish  to  the  shire  authorities ;  and,  to  prevent  any 
wrong  being  done,  it  is  further  required  that  the  authorities  of 
the  shire  shall  afterwards  go  from  hundred  to  hundred,  and 
from  parish  to  parish,  to  hear  any  complaints,  and  correct  any 
errors  in  the  assessment.  A  record  of  nine  years  later  (34 
Edw.  I.  A.n.  1306)  is  still  more  precise.  It  gives  a  striking 
picture  of  the  mode  in  which  Local  Self-Gk)vemment  was  then 
practically  developed  and  active,  and  of  the  constitutional 
checks  by  which  its  sound  and  healthy  action  was  maintained. 
It  is  the  more  remarkable,  as  showing  that  the  Bepresentative 
plan  of  the  parishes,  which  is  found  expressly  recorded  in  the 
summary  of  Laws  compiled  in  the  time  of  Henry  I.  (a  n.  1100), 
was,  at  this  time,  in  full  action.  It  is  declared,  that  a  juiy  of 
twelve  men  from  each  hundred  shall  deliver  to  the  assessors  of 
each  shire  their  assessment ;  and  that,  in  order  to  do  this,  such  \ 
jury  shall  take  to  itself  four  men  from  each  parish  in  the  hun-  \ 
dred,  with  the  provost  of  each  parish,  to  enable  it  to  make  true 
return  as  to  the  parish :  which  four  and  the  provost  shall,  in 
each  case,  give  aid  to  the  hundred  jury,  upon  oath.  To  do 
what  is  needed  for  this,  the  hundred  jury  is  to  go  from  parish 
to  parish,  and,  with  the  four  and  the  provost  of  each,  there  to 
make  true  assessment  of  each  parish.  The  assessors  of  the 
shire  are,  afterwards,  to  go  from  hundred  to  hundred,  and  from 
parish  to  parish,  ia  order  to  see  that  no  wrong  has  been  done. 
Simplicity,  completeness,  and  the  true  practical  working  of 
efficient  Local  Self-Gk)vemment,  under  a  sound  system  of  Con- 
stitutional Checks,  are  here  combiued.* 

Numberless  cases  might  be  quoted  from  the  EoUb  of  Parlia- 
ment, illustrative  of  the  same  practical  method ;  showing,  be- 
yond possibility  of  question,  that  the  integral  part  of  the  hun- 
dred has  always  been  the  parish ;  that  the  parish  was,  centuries 
ago,  thus  active ;  and  that  it  formed  the  basis  of  the  practical 
machinery  set  in  motion  on  the  important  and  entirely  secular 
matter  of  national  taxation.  Happily,  even  the  details  remain. 
As  if  to  free  the  important  points  involved  from  the  possibility 
of  doubt,  the  records  are  to  this  day  extant,  in  a  state  almost 
entire,  of  the  actual  assessment  and  returns  made  by  all  the 
parishes  in  most  of  the  counties  of  England,  about  the  year 
1340.  The  names,  even,  of  the  committees  or  juries  of  most 
of  the  hundreds  and  parishes  are  contained  in  this  invtduable 

*  See  after,  note  f,  p.  2d. 
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record.  By  many  incidental  allusions,  as  well  as  its  whole 
direct  tenour,  this  record  proves  the  entire  control  of  all  the 
affairs  of  every  parish  to  have  been  then  in  the  hands  of  the 
inhabitants  of  the  parish.  In  conformity  with  the  principle  of 
the  Common  Law,  that  "  the  Parish  was  made  for  the  ease  and 
benefit  of  the  Parishioners  and  not  of  the  parson/**  and  that 
they  control  his  secular  affairs  and  not  he  theirs  (which  latter 
is  a  pretension  set  up  in  modem  times  only),  the  inhabitants 
assess  and  declare  the  value  of  the  income  of  the  Bector  or 
Vicar  (as  the  case  may  be)  wherever  necessary.f 

It  is  remarkable  enough,  as  illustrative  of  the  spirit  of  inde- 
pendence that  then  existed,  and  of  the  respect  which  the  Law 
compelled,  from  the  highest  to  the  lowest,  that  a  case  occurs 
in  which  the  assessors  of  Shires  report  that  no  taxes  can  be 
got  &om  Stafford  and  Salop,  because,  as  the  inhabitants  allege, 
Magna  Charta  has  been  broken.^  Instead  of  using  the  uncon- 
stitutional means  that  later  times  have  resorted  to, — of  a  crown- 
appointed  irresponsible  Commission, — inquiry  is  ordered  to  be 
made  as  to  the  facts  of  the  breaches  thus  alleged,  *'  on  the  oath 
of  honest  and  law-worth  men  of  those  parts." 

In  further  illustration  of  the  purely  secular  character  of  the 
Pariah,  the  Eecords  show  that  a  large  part  of  the  forces  for  war 
were  raised  by  means  of  the  parishes.  Every  parish  is  required 
to  furnish  one  foot-soldier,  equipped  and  armed,§  for  sixty 
days. II  And  Parliament  is  expressly  declared  to  have  granted 
that,  in  every  Parish  in  the  kingdom,  the  four  men  and  the 
provost,  who  have  already  been  named  in  another  relation,  shall 
be  answerable  for  one  man-at-arms.^ 

It  is  to  be  remarked,  as  carrying  on,  still  further,  the  illus- 

*  Lord  Chief-Justioe  Holt,  in  3  Salkeld  88. 

t  See,  as  to  InquirUionea  Ncnarum,  after,  pp.  26-28  ;  see  also  Chap.  YI. 
and  Chap.  YII.  Sec.  12. 

X  Rolls  of  Parliament,  temp.  Edw.  II.,  Appendix,  No.  18. 

§  lb.,  9  Edw.  II.  No.  1.  II  76.,  Appendix,  No.  25. 

^  76.,  4  Edw.  III.  No.  1.  See  after,  Chap.  III.  Sec.  3  and  Chap.  YII.  Sec.  12, 
as  to  the  arms  which  each  parish  was  in  the  habit,  up  to  a  veiy  late  period, 
of  finding  and  keeping  always  ready  for  use.  An  entry  some  years  later 
(27  Hen.  YI.  a.d.  1449)  supplies  a  curious  key  to  the  population  of  the 
kingdom.  Proclamation  is  ordered  to  be  made  "  in  every  parisshe"  that 
every  thirty  men  should  furnish  one  horseman  ;  the  whole  number  raised  by 
which  means  is  computed  at  60,000.  This  would  give  a  population  of  about 
nine  millions  at  that  time,  if  the  term  *'  men"  means  adults.  If  it  be  taken 
to  mean  simply  "  inhabitants,"  the  population  will  be  about  two  millions. 
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tration  of  this  important  practical  point,  that,  in  the  last  case 
named,  the  provost  is  called  the  "  provost  in  Eyre."  The  term 
signifies,  the  one  who  had  to  be  present  at  the  periodical  local 
criminal  courts.  Other  entries  on  the  Becords  prove  that  the 
parishes  had,  as  above  hinted,  to  be  present,  either  by  aU  their 
individual  inhabitants,  or  by  their  representatives,  at  those  va- 
luable periodical  local  courts  called  the  SherifOs'  Toums  and  the 
courts  of  the  Justices  in  Eyre,  as  well  as  at  the  hundred  courts 
and  the  courts  of  the  Coroner* — all  which  Courts  are  provided 
by  the  Constitution  of  England  in  order  to  give  the  simple  but 
efficient  means  for  the  prosecution,  on  the  behalf  of  the  public, 
of  every  wrong-doer.f  That  is  to  say,  the  parish  is  an  essential 
part  and  parcel  of  the  system  for  administration  of  justice,  civU 
and  criminal,  through  the  land.  And  the  parishes  were  always 
amerced,  as  parishes,  in  default  of  duty  fulfilled.  The  Articles 
of  Inquiry  to  be  made  at  the  above  courts,  were  required  to  be 
published  and  made  known  to  all,  avowedly  '*  to  the  end  that 
the  people  should  have  knowledge  on  aU  the  points,  so  that 
they  might  the  better  regulate  their  conduct.''^  Certain  officers 
of  the  Crown  are,  elsewhere,  prohibited  from  meddling  in  any 
inquiry  as  to  matters  which  the  Law  provides  shall  be  inquired 
of^  by  the  proper  Local  tribunals,  before  the  Justice  in  Eyre.§ 
A  Parishioner  was,  indeed,  liable  to  be  amerced  by  the  Eyre 
Court,  if,  having  been  appointed  a  "Domesman"||  (a  term  ex* 
pressing,  doubtless,  one  of  the^of^  above  described),  he  should 
refuse  to  attend  the  hundred  court  in  that  capacity,  and  there 
fulfil  his  duties.ir  A  Becord  of  1332  (6  Edw.  III.)  gives  striking 
illustration  of  this  function  and  duty  of  the  Parish.  By  this, 
the  four  men  and  the  Provost  of  every  Parish  are  bound  to 
come  in  every  case  of  crime  committed ;  and,  when  needed,  to 
summon  aU  the  other  men  in  the  parish  with  them,  to  make 
hue  and  cry  from  parish  to  parish,  and  from  hundred  to  hun- 

*  Bolk  of  Parliament,  8  Edw.  III.  No.  43. 

f  See  further  hereon,  Chap.  III.  Sec.  3,  and  Chap.  YII.  Sec.  2. 

t  Bolls  of  Parliament,  36  Edw.  III.  No.  2i.  See  further,  sb  to  the  pub- 
lication of  Statutes,  after,  p.  29  and  note, 

§  lb.,  60  Edw.  III.  No.  41. 

(I  Thus  "Domesday  Book"  signifies  the  return  made  by  the  chosen  firee- 
men,  assembled  in  their  regular  Institutions  of  Local  Self-Grovemment.  See 
after,  p.  52,     The  Leet  is  always  called  **  Leet  or  LavhDay." 

f  Bolls  of  Parliament,  ^1  and  22  Edw.  III.,  Petitiones,  No.  40.  The  Tear 
Books  in  many  places  illustrate  the  same  thing. 
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dred,  till  the  wrong-doer  Has  been  taken.*    This  duty  will,  in 
a  later  page,  receive  fuller  notice. 

There  are  many  other  records  which  illustrate  at  the  same 
time  the  thoroughly  secular  character  of  the  Institution  of  the 
Parish,  and  its  position  as  the  unquestionable  integral  part  of 
the  Hundred.  Without  citing  a  multitude  of  cases,  a  few 
more  may  be  usefully  quoted. 

The  inhabitants  of  two  hundreds  in  Cornwall  petition  Par- 
liament in  respect  to  the  levy  of  State  taxes  within  those  hun- 
dreds. In  doing  this,  they  expressly  declare  that "  in  those 
hundreds  there  are  sixty  parishes,"  and  that  a  certain  sum  was 
levied  from  each  parish,  Bestoration  to  each  parish  of  a  part 
of  this  sum,  as  having  been  levied  under  false  pretences,  is 
prayed ;  and  inquiry,  by  a  jury  of  twelve  men  of  the  hundred, 
is  asked.t 

In  another  case,  a  subsidy  is  granted  by  Parliament  in  the 
terms  "  that  alle  inhabitantz,  housholders,  withynne  every  pa- 
riflche  of  this  royaume  [realm],  so  yat  yer  be  inhited  in  ye  saide 
parische  x  persons  there  holdynge  housholde,"  shall  pay  a  cer- 
tain sum4  Here  the  existence  of  ten  householders,  which  is 
eommonly  stated  to  be  the  idea  of  the  tything,  is  expressly 
made  the  test  of  the  liability  of  the  parish  to  the  special  tBx.§ 

In  the  same  way,  it  is  the  parishes  that  are  required  to  con- 
tribute to  the  wages  of  members  of  Parliament.  Provisions 
are  expressly  made  to  secure  the  due  and  responsible  assess- 
ment of  the  amount  needed  for  such  wages,  on  every  hundred 
within  each  shire,  and  on  every  parish  within  each  hundred.  || 
And  the  "  Constable,  tythingman,  or  chief  pledge,"T  of  every 
parish  and  hamlet,  is  elsewhere  called  upon  to  see  the  men  of 
the  parish  protected  against  unjust  contributions. 

In  cases  of  inquisitions  taken  as  to  tenancies  of  knight's 
fees,  held  of  the  Crown,  the  parish  is  found  named,  as  it  is  usu- 
ally at  the  present  day,  as  the  matter  of  description  ;••  which 
description  is  elsewhere  required  to  be  added  in  all  writs.tt  The 

*  Rolls  of  Parliament,  6  Edw.  III.  No.  5. 

t  76.,  3  Hen.  V.  (a.d.  1415),  No.  4. 

t  6  Hen.  YI.  (1427),  No.  13.  §  See  before,  p.  15  not€,  and  p.  16. 

n  RollB  of  Parliament,  8  Hen.  TI.  (1429),  No.  15 ;  28  Hen.  YI.  (1444), 
No.  15. 

U  76.,  20  Hen.  YI.  •♦  76.,  21  Edw.  I.  No.  7. 

ff  lb.,  1  Rich.  II.  No.  40,  and  see  Statute  1  Hen.  Y.  cap.  5.  See  further, 
after,  p.  86  and  note  X  thereto. 
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Temarkable  words  occur  in  tbe  former  case,  that,  the  inquiry 
haying  been  made  by  the  oat^  of  good  and  law-worth*  men 
of  the  neighbourhood,  more  faith  is  to  be  given  thereto  than 
to  the  bare  word  of  one  man.  It  is  unfortunate,  for  truth 
and  justice  sake,  that  this  sentiment  does  not  prevail  in  our 
time. 

These  few  illustrations  are  enough,  out  of  the  great  mass 
that  might  be  quoted,  to  demonstrate  the  fact  that  the  parish 
is  a  secular  Institution ;  the  true  and  original  civil  subdivision 
and  integral  part  of  the  hundred;  and,  for  centuries  back,  ap- 
plied, iu  that  character,  to  all  secular  purposes.  If  the  same 
division  was  once  called  "  tything,"  it  has  certainly  been  called 
"  vill"  or  "  parish"  for  many  centuries.  In  subsidies  granted 
more  than  five  centuries  ago,  the  rate  or  assessment  for  each 
"paroche"  is  stated,  and  "parisshe"  has  been  seen  to  have 
been  elsewhere  occasionally  used.t  But  the  more  common 
term  before  and  at  that  time  in  use  was  the  Latin  form  "  YiUa," 
though  the  inhabitants  seem  to  have  been  generally  called  "  Pa- 
rishioners." The  word  "  vUla"  in  Latiu,  "  ville"  in  old  Norman 
Law  French,  translated  indifferently  "town"  and  "Parish" 
(which  last  are  merely  Y5onvertible  terms)  is  the  Parish  of  our 
time.  Without  entering  here  on  further  proof  or  illustration  of 
this  point,  it  is  enough  now  to  quote  the  language  of  Eortescue, 
which  is  clear  and  conclusive  on  the  matter.  "  Counties,"  says 
he,  "  are  divided  into  Simdreds,  which  in  some  places  are  called 
Wapentakes.  Hundreds  are  divided  into  Parishes  [Villas], 
under  which  name  are  included  Boroughs  and  cities.  J  For 
the  hounds  of  Parishes  [villarum]  are  not  limited  hy  walls,  6y 
buildings,  or  hy  streets  ;  but  include  extensive  fields,  large  ter- 
ritories, even  Hamlets, — as  well  as  other  parts,  such  as  waters, 
woods,  and  wastes,  which  it  is  useless  to  specify  by  names.  For 
in  England  there  is  scarcely  any  place  which  is  not  included 
within  the  circuit  of  some  parish ;  though  there  are  certain  pri- 
vileged places  within  some  parishes  which  are  not  deemed  to 

•  See,  for  the  meaning  of  "law-worth,"  my  '(Government  by  Commia- 
sions,'  etc.,  p.  829. 

t  See  the  ingtancee  given  before.  Also,  Rolls  of  Parliament,  46  Edw.  III. 
No8.  6  and  10,  and  /J.,  48  Edw.  III.  Appendix  No.  136.  Throughout  the 
Inquigitiones  Nonarum  "Parochia"  is  used  indiflferently  with  "  Villa." 

X  So  littleton  :  "  Every  borough  is  a  town  (chescun  burgh  est  un  viUe) 
ha  note  conwrw."— Of  Tenures,  Ub.  il  cap.  10,  §  171.  On  this  Coke  weU 
remarks  that  i'  a  towne  [pariah]  is  the  genm,  and  a  borough  is  the  <p«rJe»." 
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be  part  of  such  parishes:"  that  is,  in  modem  language,  thej 
are  "  extraparochial."* 

The  actual  position,  then,  of  the  JParisk  among  the  Institu- 
tions of  the  country  is,  the  active  means  of  carrying  on  and 
carrying  out  the  secular  needs  and  business  of  the  neighbour- 
hood, both  within  itself  and  in  its  relations  to  the  State.  While 
the  Institutions  of  the  Sheriff's  Toum  and  the  Court  Leet  pro- 
vided (until  the  unfortunate  introduction  of  innovations  far 
less  rational  and  less  practical)  'the  periodical  local  courts  of 
criminal  administration ;  those  of  the  County  Courts  and  the 
Hundred  Courts  (and  in  some  points  the  Courts  Baron),  the 
courts  of  civil  administration  ;t  the  Parish,  immediately  con- 
nected with  all  of  these,  has  always  been  the  Institution  of  per- 
manent action,  for  the  discussion  on  and  doing  of  all  those 
things  that  the  common  local  welfare  needs.  The  two  former 
were  for  suits  and  trials ;  the  latter  for  ordinary  Local  delibe- 
ration and  Self-Govemment.  These  three  sets  of  Institutions 
have,  indeed,  constant  and  important  mutual  relations.  So 
long  as  the  Sheriff's  Toum,  and  the  Court  of  the  Justices  in 
Eyre, — ^wider  in  scope  even  than  the  Sheriff's  Toum, — were 
active  to  enforce  the  AiMlment,  by  punishment  of  the  neglect, 
of  all  the  duties  of  the  Parish,  those  duties  were  well  per- 

*  Fortescue,  De  Laudibus  Legum  Angliae,  cap.  24.  This  point  iB  capable 
of  very  fall  iilastration  ;  but  enough  has  been  said  already  to  satisfy  the 
candid  inquirer.  The  point  is  not,  it  must  be  particularly  remarked,  one  of 
curious  inquiry  only.  It  is  one  of  very  direct  and  practical  importance  and 
application  ;  and  it  affords  a  good  illustration  of  what  has  been  already  said 
(Introduction,  pp.  10-1 2)  that  the  true  practical  understanding  and  use  of 
their  Institutions  by  freemen  requires  that  the  origin  and  history  of  those 
Institutions  should  be  well  understood.  Cases  have,  since  1855,  happened 
within  my  own  experience,  where  the  benefit  and  proper  apylication  of  large 
Parish  Charities  and  foundations  have  been  actually  endangered,  through  the 
misapprehension  of  those  who  were  boimd  to  have  been  better  informed 
on  the  above  subject,  but  who  have  not  understood  the  use  and  sense  of  the 
word  "Town.*'     See  further,  after,  p.  83. 

t  "  As  the  Leet  was  derived  out  of  the  Toum  for  the  ease  of  the  people, 
so  this  Court  of  the  Hundred,  for  the  same  cause,  was  derived  out  of  the 
Court  of  the  County." — Coke,  4th  Institute,  p.  267.  It  must  be  remembered 
that  the  **  County  Court"  really  is  the  Court  of  the  people  of  the  shire,  ad- 
ministering justice  among  themselves.  The  phrase  has  been  craftily  bor- 
rowed, in  our  day,  and  applied  to  a  totally  different  thing, — ^namely,  a  new 
and  unconstitutional  machinery  of  functionarism  and  iSummarj/  Jurisdiction; 
which  cannot  remain  long  before  its  unsatisfiictory  nature  and  working  are 
generally  found  out  and  felt,  as  has  already  been  the  case  in  numerous  in- 
stances. See  hereon  'Local  Self-Cbvemment  and  Centralization^'  pp.  280, 318. 
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formed.*  It  is  this  practical  enforcing,  by  such  Constitutional 
means,  of  the  xLoiQg  of  duties,  that  is  needed  now,  and  can 
alone  he  useful.  An  intermeddling  dictation  as  to  the  way  in 
which  particular  matters  shall  be  done,  in  order  to  square  with 
the  preconceived  notions  or  pedantic  systems  of  central  Boards 
and  functionaries,  can  only  restrain  and  prevent,  instead  of  sti- 
mulating, local  effort  and  intelligence. 

The  articles  themselves  that  were  the  ordinary  matters  of 
Inquiry  at  the  Courts  Leet,  Sheriffs'  Toums,  and  Courts  of  the 
Justices  in  Eyre,  suffice  to  indicate,  for  present  purposes,  the 
things  that  the  parish  had  to  care  for.  Among  these  were 
the  maintaining  of  all  common  rights,  ways,  watercourses,  etc., 
clear  of  disturbance  or  encroachment ;  making,  and  keeping  in 
vigorous  activity,  proper  provision  for  watch  and  ward;  and 
all  such  other  matters  as  concern  the  Common  Welfare.  It 
was  the  business  of  these  occasional,  but  periodical  and  certain, 
Courts,  to  see  that  no  mischief  had  arisen  by  neglects  or  de- 
&ults.t  It  was,  as  it  stiU  is,  the  business  of  the  parish  to  be 
continually  active  to  do  the  things  themselves. 

In  treating,  hereafter,  of  Committees  of  Parishes,  it  will  be 
further  shown  that  a  multitude  of  matters  have  been  specially 
given  in  charge,  firom  the  earliest  times,  as  occasion  has  arisen, 
to  the  Parishes  to  carry  out, — ^as  being  the  Local  Institutions 
of  secular  action  existing  over  the  whole  land. 

The  secular  character  and  purpose  of  the  FarUh  being  thus 
clear,  it  wiU  be  useful  shortly  to  show  how  the  ecclesiastical 
connection  with  parishes  took  place ;  and  how  the  attempt  has 
hence  been  unrighteously  put  forth  to  make  the  actual  secidar 
character  of  the  Parish  yield  to  ecclesiastical  encroachments. 
Ecclesiastical  authorities  are  very  anxious  to  make  it  appear 
that  parishes  took  their  rise  from  ecclesiastical  arrangements. 

*  It  may  be  remarked  here  that  formerly,  when  a  fresh  adaptation  wae 
suggested^ — as,  for  instanoe,  in  the  management  of  Highways, — ^while  the 
whole  arrangements  made  had  reference  to  the  Parish,  it  is  expressly  declared 
that  penalties  incurred  are  to  be  levied  and  used  as  in  LeeU  ;  that  the  Leets 
are  to  inquire  and  amerce  ;  while  the  sums  recovered  are  to  be  for  the  use 
of  the  Parish.     See  2  and  3  Philip  and  Mazy,  cap.  8  ;  18  Eliz.  cap.  10 ;  etc. 

t  These  courts  are  still  bound,  by  Law,  to  be  held ;  and  would,  if  kept  in 
action,  be  of  &r  greater  efficiency  than  any  of  those  experimental  devices 
that  distinguish  our  time,  under  the  names  of  Boards,  Conmiissions,  Law 
Reform,  etc.  etc. ;  all  of  which  are  merely  excuses,  and  are  made  into  mul- 
tiform specious  devices,  for  extending  functionariam, — and  are  not  means 
nor  adaptations  for  promoting  the  public  wel£eu«. 
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It  is  only^  by  shutting  their  own  eyes,  and  carefully  seeking  to 
shut  those  of  others,  to  the  facts,  that  the  least  «how  of  ground 
for  this  assumption  can  be  set  up.  The  facts  are  entirely 
against  it ;  and  these  facts  are  found  incidentally  admitted  and 
reinforced  by  the  most  authoritative  writers  among  even  eccle- 
siastics themselves. 

The  truth-seeker  will  find  that,  in  the  old  Anglo-Saxon 
Laws  and  books,  terms  occur,  applied  to  ecclesiastical  persons 
and  duties,  which  themselves  prove  that  the  priests  became,  by 
degrees  only,  attached  to  the  existing  divisions-  of  the  land ; 
which  latter  were  very  naturally  adopted  for  ecclesiastical  pur- 
poses, though  unquestionably  not  originally  erected  for  the  sake 
of  those  purposes.  Thus  the  term  **  shrift-shire*'*  is  used,  not 
"  parish,"  to  express  the  range  within  which  the  priest  fulfils  his 
duties.  Late  translators  have,  indeed,  but  in  the  teeth  of  the 
plain  meaning,  given  this  word  the  form  "parochia"  (parish). 
Bede,  again,  has  a  term  which  King  Al&ed  renders  "  mynster- 
shire.^t  This  also  has  been  translated  '' parish,"  {  not  only 
without  the  shadow  of  warrant,  but  in  defiance  of  the  plain 
actual  meaning.  Li  neither  of  these  cases  had  the  reference 
anything  to  do  with  the  present  and  even  then-existing  Parish 
divisions.  The  very  same  authorities,  indeed,  prove  that  parish 
priests  did  not  then  exist.  Thus  Bede,  in  various  places,  ex- 
pressly refers  to  the  existing  secular  divisions,  as  above  illus- 
trated ;  and  in  some  cases  records,  and  in  others  asks,  the  esta- 
blishment of  churches  therein.  In  his  History,  for  example,  he 
teUs  of  wealthy  men  who  built  churches  in  their  "  Vill,"§ — 
translated  by  Alfred  "  tun"  (town), — the  common  name  by 
which  Parishes  long  went.  In  his  letter  to  Ecgbert,  again,  he 
complains  that  there  were  then  many  places  where  the  word  of 

*  Wilkins^B  A.  S.  Laws,  p.  83,  sees.  6^  9, 15  :  Thorpe,  i6.  yoL  ii.  pp.  245, 
246. 

t  Hist.  Eccles.  lib.  5,  chap,  ziz.,  which  compare  with  («.  g.)  lib.  8,  chap, 
xix.  ;  and  see  King  Alfred's  translation  of  the  passages. 

X  Bosworth's  A.  S.  Dictionary,  p.  245  ;  and  see  "preost-shire,"  ib.  p.  278. 
This  translation  is  absolately  absurd,  Bede*s  own  original  term  not  being 
"Parochia"  but "  Monasterium."  But  these  cases  afifbrd  an  instructive  illus- 
tration of  the  untruthfulness  of  the  means  by  which  ecclesiastical  encroach- 
ment manages  to  mislead  the  shallow  and  unwary. 

§  Book  5,  c.  iv..  Smith's  edition,  p.  185,  for  Latin  "  ViUa  ;"  p.  617,  ibr 
A.  S.  "  Tun."  It  is  only  very  recently  that  the  name  "  town"  has  become 
appropriated  to  only  groups  of  closely-built  dwellings.  See  after,  p.  38,  and 
Chap.  VII.  Sec.  12,  on  Parish  Itecords, 
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God  was  preached  not  more  than  once  a  year ;  and  beseeches 
him  to  take  helps,  by  ordaining  priests  who  should  remain  in 
such  places,  and  administer  the  rites  of  religion  there.  And  pre- 
sently after,  enforcing  the  same  wish,  he  declares  that  there  are 
-'  many  parishes  and  hamlets  (villa  et  viculi)  of  the  land  where 
no  priest  is  ever  seen."  *    The  Canons  and  Constitutions  made 
and  passed  at  the  Council  of  Cloveshoe  (a.d.  747),  with  peculiar 
care  and  imusual  solemnity  of  sanction,  put  this  highly  important 
point  of  fact  with  remarkable  precision  and  clearness.     While 
they  confirm  the  authorities  already  quoted,  they  would,  stand- 
ing alone,  be  conclusive.     The  ninth  of  these  Canons  and  Con- 
stitutions ordains  that,  '^  the  Priests  shall  take  care  to  fulfil  the 
offices  of  baptism,  teaching,  and  visiting,  in  tttch  places  and  di- 
visions  now  existing  for  secular  pwrposes  as  may  be  assigned  to 
them  by  the  Bishop  of  the  province."  t  Thus,  in  aecordance  with 
the  idea  of  Bede,  the  pre-existing  secular  divisions  of  the  land 
were  avowedly  taken  as  the  districts  to  which  the  churches 
were  adapted.    And  one  of  the  highest-esteemed  authorities 
in  ecclesiastical  Law  and  Literature  tells  us, — quoting  many 
canonical  authorities  for  the  statement, — that  "  the  form  of  es- 
tablishing a  parish,  according  to  the  rules  of  the  Canon  Law, 
is,  that  some  precinct  or  place,  limited  with  certain  boundaries 
within  which  the  people  dwells  should  be  allotted  to  some  certain 
church."  J     Kennett  himself,  a  devoted  advocate  of  ecclesiasti- 
cal authority,  admits  the  limits  of  Parishes  to  have  been  of  lay 
origin.  §     Blackstone,  though  he  does  not  appear  to  have  con- 
sulted the  above  authorities,  states  it  as  "  pretty  clear  and  cer« 
tain,  that  the  boundaries  of  parishes  were  originally  ascertained 
by  those  of  a  manor  or  manors."  ||     Domesday  Book  indeed  af- 
fords proof  that  whatever  profits  there  might  be  assigned  for  the 
support  of  churches,  were  estimated  as  a  subsidiary  part  in  the 
valuation  of  the  secular  divisions  in  which  the  churches  stood.^ 

*  EpiRt.  Bfleds  ad  Ecgbert,  Smith's  edition,  pp.  806,  807. 

f  SpelmaQ*8  Concilia,  p.  248.  The  expression  in  the  original,  thoucfh  in- 
capable of  a  literal  translation,  has  at  least  the  full  force  of  the  above.  The 
words  are  "per  loca  et  reffianea  laieorum." 

X  Ayliffe's  Parergon,  p.  407- 

§  Parochial  Antiquities,  pp.  586,  587. 

if  1  Gomm.  p.  114.  See  after.  Chap.  VII.  Sec.  13,  on  the  relation  ot 
Manors  to  Parishes. 

%  See,  for  instance,  Domesday  Book,  toI.  ii.  fol.  265  a,  the  last  line.  See 
before,  p.  18,  as  to  this  point  as  illustrated  by  the  Inquititiones  Nonarwn. 

0 
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Ecclesiastics  appear,  boweyer,  to  have  no  sooner  got  esta- 
blished in  parishes,  than  they  endeavoured  to  make  their  au- 
thority paramount  there.  But  such  attempts  were  never  sub- 
mitted to  in  former  times  in  England.  And,  although  they 
have  been  more  successful,  in  many  respects,  since  the  "  Eefor- 
mation,"  *  the  secular  character  and  functions  of  the  Farish  yet 
remain  as  unquestionable  as  ever.  It  only  needs  that  the  true 
nature  of  the  Institution  shaU  be  better  and  more  generally 
understood,  for  these  to  become  as  universally  and  valuably 
active  and  efficient  as  ever. 

It  must  be  here  remarked  that  the  attempt  to  attach  a  saint's 
name  to  parishes,  has  been  a  late  ecclesiastical  innovation,  in- 
troduced with  the  aim  of  helping  the  unsecularization  of  the 
Institution.  It  has  latterly  become  common  (though  highly 
improper)  to  describe  parishes  by  the  addition  of  the  saint's 
name  to  whom  the  church  in  the  Parish  happens  to  be  dedi- 
cated. This  is  entirely  incorrect.  It  is,  indeed,  curious  that, 
in  many  places,  the  saint  to  whom  the  church  was  dedicated  is, 
and  has  long  been,  quite  unknown.t  Some  indeed  never  were 
dedicated  at  all.  It  is  unnecessary  to  dwell  on  this  point,  it 
being  absolutely  conclusive  as  to  it  that,  neither  in  the  '^  ttixa- 
tian  of  Fape  Nicholas"  nor  the  "  Inquintiones  Ifonarum" — 
both  of  them  being  the  express  and  formal  records  of  Parishes, 
the  one  made  for  ecclesiastical  purposes,  the  other  for  purely 
secular  purposes,  more  than  five  hundred  years  ago, — are  the 
parishes  distinguished  by  saints*  names,  except  in  those  few 
and  plainly  exceptional  cases  which  only  serve  the  more  clearly 

*  The  philosophy  of  this  is  very  simple.  When  diaunt  was  a  thing  un- 
known,  and  the  whole  feeling  was — te^-reapect  and  independence  agaimt  the 
encroachments  of  a  foreign  church,  all  joined  to  resist  priestly  arrogance. 
Since  the  Reformation,  a  foreign  church  has  ceased  to  have  influence.  Do- 
mestic sects  have  arisen.  Hence  the  old  patriotic  feeling  has  ceased  to  enter 
into  the  question.  Each  sect  seeks,  naturally,  to  exalt  itself ;  and,  as  to  the 
Established  Church,  the  support  or  opposition  te  its  pretensions  is  made  al- 
ways a  home  party  question.  It  is  unquestionable  that  the  result,  on  the 
public  liberties,  has  been  very  injurious.  Ecclesiastical  encroachments  have 
been  gradually  extending  ever  since  the  Reformation.  No  man  was  more 
alive  to  the  tendency  of  such  encroachments  than  Lord  Clarendon.  See 
illustrative  quotations  in  Chapter  YI.  Such  is  fdways  the  mixture  of  evil 
with  good.  Happily,  it  only  needs  that  the  nature  of  the  evil  shall  be  tho- 
roughly understood,  for  it  to  be  even  yet  remedied.  But  a  vast  deal  has  to 
be  done  in  order  to  recover  lost  ground. 

t  Kennett*8  Parochial  AntiquitieSj  p.  609 ;  Spelman's  Qlossary :  Ferias, 
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to  prove  the  rule.  The  description  is  simply,  the  Simdred, 
and  the  JParish.  Where  the  church  is  named,  it  is  called  the 
church  of  such  and  such  a  parish  (using  the  secular  name), — 
not  the  church  of  St.  Peter  or  John,  or  any  other,  compounded 
with  the  true  name  of  the  Parish.* 

The  assessment  just  named,  as ''  the  taxation  of  Pope  Nicho- 
las," was  made  ▲.!>.  1290,  to  ascertain  the  yalue  of  the  tythes 
then  paid  to  the  different  churches  throughout  England.  It 
was  carefully  made ;  the  first-fruits  and  tenths  out  of  the  value 
of  the  Benefices,  otherwise  claimed  by  the  Pope,  having  been 
granted  by  him  to  the  King,  to  enable  him  to  carry  on  the 
Holy  Wars.  This  assessment  was,  for  long  afterwards,  used  as 
a  convenient  datum,  or  basis,  for  the  assessment  of  the  secular 
taxes  voted  by  Parliament,  which  were  taken  on  the  same  class 
of  property.  It  is  clear  that  the  annual  value  of  a  tenth  being 
ascertained  (as  it  was  professed  to  be  by ''  Pope  Nicholas's  Tax- 
ation"), the  assessment  of  the  annual  value  of  a  ninth,  or  a 
fifteenth,  derived  from  the  same  sources,  was  a  simple  opera- 

*  A  few  places  have  become  known,  in  modem  times,  by  a  Saint's  name 
only.   This  is  readily  explained.    In  the  case  of  many  Metropolitan  Parishes, 
they  were  only  erected  into  Parishes  by  the  Act  of  Anne  which  will  be  pni- 
sently  noticed  (after,  p.  89).     In  other  instances,  places  ori^nally  waste  and 
uninhabited,  have,  long  since  the  introduction  of  Christianity,  attracted  a 
population  and  a  church.    The  name  of  the  Saint  to  whom  the  church  was 
dedicated  has  hence  been  adopted  in  later  times  to  designate  the  place.     In 
other  cases,  an  older  name  has  become  merged,  or  sunk  into  secondary  rank 
only,  in  consequence  of  that  part  of  the  original  parish  near  to  where  the 
church  was  built  having  long  become  of  more  importance  than  the  re- 
mainder of  the  Parish  ;  and  thus,  for  the  sake  of  clearness,  the  former  part 
was  distinguished  from  the  rest  by  the  constant  use  of  the  name  of  the 
Church.    The  Parish  of  St.  Panoras  (Middlesex),  now  one  of  the  most  im- 
portant of  the  Metropolitan  Parishes,  seems  to  afford  a  curious  illustration 
of  this.     I  conceive  that  a  church  was  very  early  built  on  that  part  of  the  old 
Parish  nearest  to  the  City  of  London,  round  which  church  an  inhabited  neigh- 
bourhood grew  up,  the  other  part  of  the  Parish  long  remaining  uninhabited. 
"  Saint  Pancras"  is  named  (but  not  as  a  Parish)  in  Domesday  Book  (fo. 
128  a).    But,  in  the  InquisUionea  Nonarmn,  while  no  such  Parish  as  Saint 
Pancras  is  named,  the  Parish  of  Keniishtcfwn  is  expressly  named — ^both  the 
terms  "  parochia"  and  "villa"  being  used  in  regard  to  it, — ^while  St.  Pancnu 
18  not  so  much  as  even  mentioned,  which  it  could  not  have  fiiiled  to  have  been 
had  it  then  been  considered  as  an  actual  Parish.    It  is  worth  notice,  in  con- 
firmation of  the  above,  that  the  attempt,  made  at  a  very  much  later  period, 
to  aet  up  Kentishtown  and  St.  Pancras  as  being  separate  Tills,  was  defeated. 
See  this  case  noticed,  under  the  name  of  R.  v.  Middlesex,  in  1  Term  Reports 
375  ;  8  Burrow's  Reports,  1618 ;  Bott,  No.  51 ;  but  reported  at  length  in 
Sayer,  148. 
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tion.  The  other  assessment  above  named,  called  "  Inquisitiones 
Nonanim,^^  was  made  (a.d.  1840)  on  this  datum.  But  laymen 
only  made  this  assessment ;  as  has  been  already  stated  to  have 
been  always  the  case.  In  their  returns  they  show  how  far,  and 
why,  the  datum  or  basis  just  stated  to  be  used  is  not  appli- 
cable, under  the  then  present  special  circumstances  of  each 
several  parish ;  and  by  these  returns  the  assessment  was  bound. 
The  statements  thus  made  render  this  Beoord  of  unusual  in- 
terest and  value-  The  "taxation  of  Pope  Nicholas,**  and  this 
use  of  the  results  thereof  as  the  basis  of  assessment  in  other 
cases,  thus  prove  the  very  reverse  of  the  admission  of  any  ec- 
clesiastical character  or  influence  as  pertaining  to  the  Institu- 
tion of  the  Parish. 

The  older  Statutes  and  Bolls  of  Parliament,  moreover,  prove 
that  the  purposes  of  the  endowments  whjch  were  afterwards 
unrighteously  monopolized  to  purely  ecclesiastical  uses,  or  di- 
verted to  the  still  worse  form  of  irresponsible  appropriatioM 
under  an  ecclesiastical  cover,  were  much  more  comprehensive 
<Vid  beneficial  than  the  selfishness  of  those  who  sought  self- 
aggrandisement  under  holy  pretences,  would  make  them  seem, 
at  first  sight,  to  have  been.  They  were  "  charitable  trusts  "  in 
the  fullest  sense  of  the  term.  The  Saxon  Laws  and  the  Vene- 
rable Bede  both  show  that  it  was  desired  there  should  be 
schoolmasters  everywhere ;  that  is,  those  who  should  teach  as 
well  the  truth  of  the  Eaith,  as  how  evil  actions  might  be  avoided 
and  good  pursued.*  The  Statute  of  Carlisle  (35  Edw.  I.  a.d. 
,  1306)  sets  forth  loud  complaints  as  to  the  abuses  of  church 
endowments.  These  are  declared  to  have  been  made,  originally, 
"  to  the  intent  that  clerks  and  laymen  might  be  admitted  in 
religious  houses ;  and  that  sick  and  feeble  men  might  he  main- 
tained; and  hospitality^  almsgiving^  and  other  charitable  deeds, 
be  done^  In  short,  these  endowments  were  intended  to  fulfil 
all  the  needs  of  modem  Poor  Law  establishments  and  taxation, 
and  of  public  hospitals,  as  well  as  of  religious  teaching.  This 
Statute  goes  on  to  state,  in  the  plainest  terms,  that  the  church- 
men were  seeking  to  oppress  the  people  and  abuse  the  endow- 
ments ;  whereby  "  the  service  of  God  is  diminished, — alms  are 
not  given  to  the  Poor,  sick,  and  feeble, — the  healths  of  the 
living  and  the  souls  of  the  dead  are  miserably  defrauded, — and 
hospitality,  almsgiving,  and  other  godly  deeds  do  cease :  and  so 
*  Wilkin's  A.  S.  Laws,  pp.  186,  187 ;  Bede,  Smith's  ed.  p.  807. 
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tbat  which,  in  times  past,  was  charitably  given  to  godly  uses, 
and  to  the  increase  of  the  service  of  God,  is  now  converted  to 
an  evil  end ;  by  permission  whereof  there  groweth  great  scandal 
to  the  people."  The  reform  of  all  this  was  then  sought,  and, 
what  is  more  remarkable,  obtained.  And  the  Statute  enjoioing 
it  is  expressly  ordered  to  be  openly  read,  by  the  Sheriff  of  each 
Shire,  in  two  Shire  courts  before  the  assembled  people.* 

Again,  in  the  25th  year  of  Edw.  III.  (a.i).  1350),  a  similar 
record  is  found  on  the  Statute  BoUs.  It  is  here  also  stated 
that "  the  Holy  Church  of  England  was  founded  to  inform  [the 
founders]  and  the  people  of  the  Law  of  God,  and  to  make  hospi^ 
ialities,  alms,  and  other  loorks  of  charity  ; — and  certain  posses- 
sions, which  do  extend  to  a  great  value,  were  assigned  by  the 
said  founders  to  the  prelates  and  other  people  of  the  Holy 
Church  of  the  said  Bealm,  to  sustain  the  same  charge.'^*  But  it 
repeats  that  abuses  had  grown  up ;  and  then  proceeds,  in  very 
remarkable  language,  to  declare  that "  the  Law  of  the  Bealm  is 
such,  that,  upon  the  mischiefs  and  damages  which  happen  to 
his  Bealm,  the  King  ought,  and  is  hound  by  his  oath,  with  the 
accord  of  his  people  in  his  parliament,  thereof  to  make  remedy 
and  Law."     And  remedy  was  accordingly  made  of  this  great 

mischief.f 

It  is  elsewhere  recorded  that,  so  completely  had  selfish  ag- 
grandisement become  the  aim  of  many  ecclesiastics,  that  all 
the  original  objects  (again  enumerated)  of  the  endowment  of 

•  See  before,  p.  19.  "Of  ancient  time,  when  any  Acts  of  Parliament  were 
made,  to  theend  the  same  might  be  publishtd  and  tmderstood,  the  Acts  of  Par- 
liament were  engrossed  into  parchment ;  and  bandied  up  together  with  a 
writ  in  the  Eling*8  name,  nnder  the  great  seal,  to  the  Sheriff  of  every  County, 
to  conmiand  the  Sheriff  to  proclaim  the  said  Statutes  within  his  bailiwick, 
as  well  within  liberties  as  without." — Coke,  3  Inst.  41.  "  To  the  intent  that 
no  miOn  shall  excuse  himself  by  ignorance,^  every  Sheriff  of  England  shall  be 
bound  from  henceforth,  in  his  own  person,  to  make  proclamation  of  the  Sta- 
tute four  times  every  year,  in  every  hundred  of  his  bailiwick,  and  by  his 
buliflEs  in  every  market-town."  See  Statute  quoted  in '  Local  Self-Govemment 
and  Centralization  ;'  which  also  see,  pp.  185-139,  for  fuller  details  on  this  im. 
portant  practical  matter.  In  modem  times,  many  Laws  are  made,  and  there 
is  much  talk  of  Law  Reform  ;  but  no  means  whatever  are  taken  to  make 
either  old  or  new  Statutes  known.  Funotionarism  finds  its  account  in  this, 
and  carefully  maintains  the  "  mav/vaise p'a'santerie  "  (see  before,  p.  8,  note). 
Instances  will  be  noticed  in  Ch.  VII.  Sec.  1. 

f  See  also  the  13  Rich.  II.  Stat.  2.  cap.  2.  Particular  attention  deserves 
to  be  here  given  to  the  terms  of  the  "  Injunctions"  of  Edward  TI.  and 
Queen  Elizabeth,  quoted  after,  pp.  94,  95,  note. 
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churches  had  become  defeated.  "Men  cease  to  send  their 
children  to  school ;"  "  the  Parishioners  perish  in  body  and  soul ;" 
and  "  Holy  Church,"  it  is  well  and  plainly  added, "  suffers  more 
from  such  bad  Christians  than  from  all  the  Jews  and  Saracene 
in  the  ioorld.'** 

Many  more  such  illustrations  might  be  cited.  I  will  only  add 
one  from  the  15  Richard  II.  (a.d.  1391) .  By  an  Act  of  this  year 
it  was  required  that,  "  because  divers  damages  and  hindrances 
oftentimes  have  happened,  and  daily  do  happen,  to  the  parish- 
ioners of  divers  places,  by  the  appropriation  of  Benefices  of  the 
same  places," — ^a  definite  and  proportionate  "  sum  of  money 
shall  be  paid  and  distributed  yearly,  of  the  fruits  and  profits  of 
the  same  churches,  bv  those  that  shall  have  the  said  churches 
in  proper  use,  and  by  their  Successors,  to  the  poor  paruhionere 
of  the  said  churches,  in  aid  of  their  lives  and  sustenance,  for 
ever ;  and  also  that  the  Vicar  be  well  and  sufficiently  endowed." 
This  Statute  has  now  become  a  dead  letter  in  England ;  but  it 
is  important  to  know  how  our  fathers  dealt  with  these  things.f 

It  is  thus  plain  that  the  maintenance  of  the  poor  out  of  these 

•  Rolls  of  Parliament,  50  £dw.  III.  No.  44. 

+  This  Statute  has  not  only  become  a  dead  letter,  but  the  evil  has  extended 
farther,  though  in  the  same  direction.  Bectont  and  Vicars  too  often  enjoy 
the  revenues  of  their  cures,  and  let  the  work  be  done  by  curates  to  whom 
they  pay  pittances  insufficient  for  the  creditable  maintenance  of  life.  This 
evil  has  reached  so  great  a  height  that,  a  few  years  ago,  it  was  attempted  to 
meet  it  by  enactment ; — ^which  itself,  however,  remains,  like  the  above,  a 
practical  dead  letter,  and  only  marked  that  it  may  be  evaded.  The  words  of 
this  Act  are  as  follow : — "  That  in  every  case  in  which  any  spiritual  person 
shall  have  been,  since  the  20th  day  of  July,  1813,  or  shall  hereafter  be  insti- 
tuted, inducted,  nominated,  or  appointed  to,  or  otherwise  become  incumbent 
of,  any  benefice,  and  shall  not  duly  reside  thereon,  the  bishop  shall  appoint 
for  the  curate  licensed  under  the  provisions  of  this  Act  to  serve  such  benefice, 
such  stipend  as  is  hereinafter  next  mentioned,  that  is  to  say  : — such  stipend 
shall  in  no  case  be  less  than  £80  per  annum,  or  than  the  annual  value  of  the 
benefice,  if  such  value  shall  not  amount  to £80  ;  nor  less  than  j^lOO  per  annum, 
or  than  the  whole  value,  if  such  value  shall  not  amount  to  £100  in  any 
parish  or  place  where  the  population  shall  amount  to  three  hundred  persons  ; 
nor  less  than  j^l20  per  annum,  or  than  the  whole  value,  if  such  vsJue  shall 
not  amount  to  ;^120,  in  any  parish  or  place  where  the  population  shall 
amount  to  five  hundred  persons  ;  nor  less  than  j^l35  per  annum,  or  than 
the  whole  value,  if  suoh  value  shall  not  amount  to  J^135,  in  any  parish  or 
place  where  the  population  shall  amount  to  seven  hundred  and  fifty  persona ; 
nor  less  than  £l$Q  per  annum,  or  than  the  whole  value,  if  such  value  shall 
not  amount  to  £150,  in  any  parish  or  place  where  the  population  shall  amount 
to  a  thousand  persons,"    1  &  2  Vict.  cap.  106,  §  85. 
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fonds,  was  a  primary  object,  always  insisted  upon ;  and  that  the 
diversion  to  exclusive  ecclesiastical  uses — and,  still  worse,  to 
lay  impropriations, — ^is  a  gross  and  dishonest  violation  of  the 
express  object  and  trust  of  the  endowments  of  the  Church. 
Before  the  Eeformation,  such  remedies  of  these  abuses  as  have 
been  quoted  above  were  often  applied.  After  the  Beformation, 
the  appropriations  of  Benefices  were  given  into  the  hands  of 
the  King  by  Parliament,  under  delusive  and  unredeemed 
pledges  ;♦  and  were  given  by  him  to  favoured  laymen.  Hence 
"  lay  impropriations  "  have  grown  up :  and  the  matter  has  thus 
become  far  more  delicate  and  difficult  to  deal  with  than  it  ever 
was  when  a  foreign  Bishop  claimed  supremacy.t 

Every  parish  in  the  land  has  thus  become  burthened  with 
heavy  poor's  rates,  (latterly  made  the  excuse  for  setting  up  a 
wide  branch  of  fresh  government  patronage  and  of  crippling 
Punctionarism,)  to  meet  those  purposes  which  the  endowments 
were  expressly  given  to  meet ;  and  encroachments,  in  very  va- 
rious forms,  are,  even  now,  being  continually,  and  with  con- 
tinually broader  strides,  attempted  in  the  ecclesiastical  direc- 
tion. It  need  be  only  further  stated  here  that  it  was  the  object 
of  Archbishop  Laud  to  make  the  clergy  the  instruments  of  po- 
litical rule  through  all  the  Parishes  in  England.  In  his  famous 
Canons  (a.d.  1Q40)  he  bound  down  "  every  parson,  vicar,  cu- 
rate, or  preacher,"  to  teach  and  preach  that  the  maintaining  oi 
"  any  independent  co-active  power,  either  papal  or  popular,*'  is 
treason;  and  that  "tribute,  custom,  aid,  and  subsidy,  and  all 
manner  of  necessary  support  and  supply,  be  respectively  due  to 
Kings  from  their  subjects,  by  the  Law  of  God,  Natmre,  and 
Nations !"  All  priests  and  ministers  are  therein  prohibited 
"  that  they  presume  not  to  speak  of  his  majesty's  power  in  any 
other  way  than  in  this  Canon  is  expressed."  Certain  special 
presentations  are  ordered  to  be  made  by  churchwardens ;  and 
certain  books  to  be  provided  at  the  charge  of  the  Parish. 

*  See  Coke,  4th  Institute,  p.  44. 

•^  "They  are  called  trnpropriations,'*  says  Sir  H.  Spelman,  "for  they  are 
impinperly  in  the  hands  of  laymen."  (Of  Tythes,  eh.  29.)  It  is  to  be  feared 
this  etymology  is  too  morally  just  to  be  verbally  right.  The  same  writer  may 
be  quoted  as  an  authority  that  the  language  above  used  is  less  strong  than 
might  have  been  justly  applied.  He  begins  his  chapter  on  Appropriations 
and  Impropriations  in  these  words : — "  Many  things  are  notoriously  wicked 
in  oonclusion,  whose  beginnings  are  not  suspected :  so  hath  it  happened  in 
Appropriations." 
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These  Canons  received  precisely  the  same  sanction  and  au- 
thority that  the  Canons  now  in  ordinary  use  have.  As  to  the 
authority  of  the  latter  Canons,  a  more  convenient  opportunity 
of  considering  it  will  hereafter  occur.  It  fortunately  hap- 
pened that,  men  having  then  the  dread  of  Borne  and  her  Pope 
immediately  hefore  them,  Laud's  Canons  and  attempts  at  eccle- 
siastical encroachment  were  promptly  met  as  they  deserved. 
A  resolution  was  passed  by  the  House  of  Commons,  that  these 
Canons  "  do  contain  in  them  matters  contrary  to  the  funda- 
mental Laws  and  Statutes  of  the  Sealm,  to  the  Bights  of  Par- 
liament, to  the  Property  and  Liberty  of  the  subjects,  and  mat<- 
ters  tending  to  sedition,  and  of  dangerous  consequence.*'  It  is 
highly  instructive  to  mark  the  grounds  taken  by  the  principal 
speakers  in  the  debates  on  these  Canons.  They  show  the  im- 
mediate importance  of  this  branch  of  the  subject  in  relation  to 
the  independence  and  action  of  the  Parish. 

After  pointing  out,  that  the  election  of  a  Synod, — which  alone 
could  be  a  lawful  Body  to  make  Canons, — "  ought  to  be  both 
by  the  clergy  and  the  laity,''  as  "  the  universal  church  cannot 
be  represented  if  the  laity  be  excluded,"  Sir  Edward  Bering 
brings  the  matter  home.  "  I  may  be  a  Churchwarden,"  says 
he  :  '^  then  must  I  [if  these  Canons  are  to  stand]  present  upon 
their  yet  unborn  articles."  Nathaniel  Fiennes  indignantly  pro- 
tests against  that  part  of  these  Canons  which,  as  has  been  just 
seen,  prohibits  any  parson  or  other  from  speaking  anything  else 
than  therein  is  expressed :  **  by  which  means,"  he  admirably 
says, "  having  seized  upon  all  the  Conduits  whereby  knowledge 
is  conveyed  to  the  people,  how  easy  would  it  be  for  them  to 
undermine  the  king's  prerogative,  or  to  suppress  the  subjects' 
liberty,  or  both."*  And  the  same  speaker  was  clear-sighted  and 
statesmanlike  enough  to  see,  that  pretensions  put  forth  as  to 
small  things  often  involve  broad  constitutional  principles  of 
the  highest  importance  and  widest  application ;  and  that  they 
ought,  therefore,  always  at  once  to  be  resisted.  His  remarks 
will  find  more  than  one  application  in  the  following  pages.  He 
denounces,  as  specially  illegal,  the  clause  "  wherein  they  take 

*  Ru8hworth*8  Historical  ColleotionB,  vol.  iv.  p.  105.  It  is  interesting  to 
compare  with  this,  the  complaints  made  five  centuries  ago,  three  centuries 
before  this  speech,  as  to  how  the  grasping  selfishness  of  the  Pope  and  his  ec- 
clesiastics prevented  the  parishioners  being  instructed.  See  Rolls  of  Pari. 
20  £dw.  III.  No.  21,  and  places  quoted  before,  pp.  28-30. 
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Upon  them,  without  Parliament,  to  lay  a  charge  upon  the  people ; 
enjoining  two  books  to  be  bought  at  the  charge  of  the  parish : 
for,  hy  the  same  right  that  they  may  lay  a  penny  on  the  parish 
withotU  a  parliament,  they  maj  lay  a  pound  or  any  greater 
sum."*      . 

Haying  thus  shown  that  the  Parish  was  secular  in  its  origin 
and  purposes ;  and  that  ecclesiastical  arrangements  were  simply 
adapted  to  it,  as  an  incidental  addition ;  it  remains  to  consider 
what  divisions  the  original  Parishes  have  undergone,  affecting 
their  secalar  affairs. 

Many  parishes  have  been  divided,  from  a  remote  periods  into 
Tovonships, — ^that  is  " small  towns" — tlie  addition  to  the  word 
being  merely  a  diminutive^  Other  names  in  use  for  such  di- 
visions are  those  of  tythmg,  hamlet,  vie,  etc.  Each  of  these 
divisions  has  become  an  integral  but  self-existent  part  of  the 
original  Parish, — ^a  "  viUa"  by  itself. t 

It  has  been  already  seen  that  the  word  "  Town"  has  only 
latterly  borne  the  special  meaning  of  a  number  of  grouped 
bouses.  Its  old  meaning  was  simply  what  we  now  call  P^jrish^. 
or  one  of  the  integral  self-existent  parts  of  an  original  Parish, 
as  last  named.  In  country  church-yards,  in  parishes  where 
there  has  never  been  any  "  town,"  in  the  modem  sense,  inscrip- 
tions will  be  found,  both  of  old  and  recent  date,  naming  the 
parish,  township,  or  otherwise^  as  tbe  "  town."  J  The  word  is 
an'oH  Anglo-Saxon  one.  It  is  translated  "  villa"  in  the  Latin 
records,  and  "ville"  in  the  Norman  French.  Though  the 
name  "parish"  has  now,  except  in  case  of  large  groupings  of 
houses,  superseded  that  of  "  town,"  the  diminutive  form  "  town- 
ship" is  still  retained  for  the  subdivisions  of  the  old**  town**  op 
parish."     A  Latin  translation  of  the  word  is  occasionany 


found,  winch,  as  in  the  English,  is  a  mere  diminutive — "  vil- 
lula"  or  "  vicula."  The  word  "  ham"  was  used,  in  some  places, 
instead  of  "  town ;"  a  dialectic  variety  merely,  with  essentially 
the  same  meaning.  Hence,  while  some  places  have  the  evading 
"tun"  or  "ton,"  others  have  the  ending  "ham."     The  subdi- 

*  See  after,  p.  50.  f  See  before,  p.  21  and  note. 

t  See  before,  p.  21,  and  after.  Chap.  VII.  Sec.  12,  on  "  Parish  Records."  The 
definition  of  the  word  "town"  attempted  in  Elliot  v.  South  Devon  Railway 
Co.  (17  Law  Jl.  Exch.  262),  has  no  bearing  on  the  above.  It  was  expressly 
stated  to  be  special  only  in  that  case,  in  reference  to  the  obvious  intention  of 
a  late  Act  of  Parliament,  8  &  9  Vict.  c.  20,  §  11.  That  case  is  thus,  in  &ct, 
a  confirmation  of  the  above.     See  the  language  of  Parke,  B. 
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vision  of  tbe  last  is  expressed,  in  the  same  way,  bj  the  diminu- 
tive form,  "  hamlet." 

The  original  Parishes  of  some  of  the  northern  counties  are 
usually  very  large,  the  population  having  originally  been  very 
thin  there. •  The  division  into  "townships'*  is  therefore  ex- 
ceedingly common  in  those  counties.  In  the  midland  counties 
the  division  into  "  hamlets"  is  better  known.  In  the  western 
counties  "tylhings"  are  found.t  These  subdivisions  have  usu- 
ally full  separate  action,  different  sets  of  officers,  and  in  other 
respects  are  independent  of  one  another,  and,  for  most  pur- 
poses, practically  separate  Parishes.  It  must  be  clearly  under- 
stood that  what  applies  to  the  Parish  in  this  Book  applies 
equally,  therefore,  both  in  Practice  and  in  Law,  to  these  sub- 
divisions of  it.  Special  customs  exist  in  many  places,  retaining 
the  traces  of  the  original  unity  of  the  Parish.  Some  of  these 
will  be  hereafter  noticed.  They  are  chiefly  found  where  (as  is 
sometimes  the  case)  only  one  common  church  exists  for  the 
whole  of  the  original  Parish ;  and  so  only  one  convenient  place 
of  meeting  for  the  discharge  of  secular  business.  For  it  must 
be  noted,  that,  though  in  many,  yet  by  no  means  in  all  cases, 
is  there  a  separate  church  in  each  of  these  divisions. 

These  divisions  grew  up  as  the  needs  and  convenience  of 
the  inhabitants  made  them  feel  the  necessity  for  them.  That 
necessity  being  felt  and  acted  on,  the  divisions  became  imme- 
diately recognized  by  the  law  of  the  land.  It  is  a  Principle 
which  Institutions  of  Local  Self-Government  carry  inherently 
within  them, — to  have  the  power  of  adapting  themselves  thus 
to  the  course  of  events  and  the  progress  of  population  and  its 
growing  wants.J 

*  See  before,  pp.  15,  note,  and  21. 

f  See  before,  p.  15,  note.  An  old  case  in  the  Year  Books  (4  Edw.  IV.  39) 
states  that,  even  then,  there  were  some  Parishes  in  Cornwall  which  had  so 
&r  prospered  as  to  have  become  divided  into  as  many  as  twelve  and  fifteen 
parts, — each  treated  as  a  "ville"  by  itself. 

^  The  "wards"  named  in  Statute  7  &  8  Vict.  c.  101,  sec.  19,  must  not 
be  confoanded  with  these  divisions.  The  term  "  ward"  is  used  in  that  and 
several  other  late  Acts  (e.  g.  Metropolis  Local  Management  Act),  in  a  totally 
difierent  sense  from  its  original  and  true  one.  Instead  of  suggesting  real 
divisions  of  Parishes,  for  the  better  carrying  out  of  Local  Self- Government, 
these  Acts  merely  suggest  empirical  devices  to  be  put  in  formal  but  lifeless 
action,  and  this  by  functionaries — not  by  the  Parishioners.  They  are,  in 
fact,  simply  devices  for  ftunlitating  functionary  purposes,  and  preventing  Bny^ 
thing  like  real  self-government,  such  as  the  action  of  a  true  "  ward  "  or  of 
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The  Statute  of  Exeter,  14  Edw.  I.  (a.d.  1286)  is  an  inBtrue- 
tive  illustration  of  the  entire  recognition,  by  the  Law,  of  these 
and  other  subdivisions  of  Parishes.  That  Statute  is  of  great 
interest  in  many  respects*  It  gives  a  complete  view,  in  another 
relation  than  those  already  quoted,  of  the  remarkable  and  effi- 
cient system  of  checks  and  securities  which  prevailed  in  order 
to  ensure  the  fulfilment  by  every  local  district,  and  by  every 
public  officer,  of  the  functions  and  responsibilities  of  each,  and 
to  secure  the  due  administration  of  Justice  and  the  Prosecution 
of  all  wrong-doers.  Its  special  purpose  was  to  secure,  by  re- 
gular inquiries,  the  fulfilment  of  their  duties  by  coroners.  For 
the  present  purpose  it  is  sufficient  to  say  that  it  is  entirely 
based  upon  the  fact,  that  the  Parish  is  the  integral  subdivision 
of  the  Hundred.  But  it  further  recognizes  the  actual  subdi- 
visions of  the  Parish  as  being,  each,  a  distinct  and  responsible 
institution  of  Local  Self- Government.  The  "Bailiffs  or 
Bedells"  within  every  Hundred  are  required  to  return  "  the 
names  of  all  the  parishes,  townships,  and  hamlets  [les  viles, 
demie  viles,  e  hamelez]  within  the  Hundred.   And  there  are  to 

the  open  Vestry  (or  elective  representative  Y estiy)  ensured  in  every  ancient 
city  and  parish.  See  as  to  the  Act  7  &  8  Vict.  c.  101,  §  19,  after,  Chap.  III. 
Sec.  7.  As  to  Wards,  and  their  true  meaning  and  purpose,  see  my  note  in 
edition  of  the  Metropolis  Local  Management  Act,  1855,  pp.  51-53,  note. 

It  would  not  be  right  to  pass  this  subject  without  remarking  the  great 
need  which  does  actually  now  exist  for  the  application  of  the  principle  and 
practice  which  formerly  prevailed  as  to  the  division  of  Parishes.  Though, 
as  wiQ  presently  be  seen,  some  parishes  near  London  were  divided  a  century 
and  a  half  ago,  whence  has  resulted  their  good  management  now,  others, 
which  have  since  grown  into  importance,  remain  undivided  and  unwieldy. 
St.  Pancras,  St.  Marylebone,  Paddington,  etc.,  are  examples  of  this.  There 
az^e  many  similar  examples  in  different  parts  of  the  country.  True  Local 
Self-Gk)vemment  cannot  work  with  right  efficiency  when  the  Parish  becomes 
thus  unwieldy.  Formerly,  such  Parishes  would  have  become  divided  into 
Townships  or  Wards,  thus  ensuring  an  actual  knowledgCf  by  every  part,  of 
the  responsibilities  that  exist.  It  is  the  present  want  of  this,  whence,  and 
not  from  any  fault  of  Local  self-government,  have  occasionally  arisen,  in 
some  of  the  places  to  which  these  remarks  apply,  painful  and  discreditable 
circumstances.  This  want  is  a  necessary  result  of  the  neglect  to  apply 
the  constitutional  and  simple,  but  thoroughly  practical  and  efficient,  remedy. 
It  has  already  been  remarked  (before,  p.  6-8),  that  the  growth  of  popula- 
tion is  no  argument  against  Parish  Action.  On  the  contrary,  it  is  an  impe- 
rative reason  for  its  more  careful  application.  What  it  makes  necessaxy 
is  simply  adaptation.  The  true  Ward  system  is  the  efficient  adaptation  in 
crowded  towns.  Not  to  be  misunderstood,  I  beg  particular  attention  to  the 
obeervations  on  this  subject  in  the  full  note  above  referred  to. 
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be  Bent,  from  every  Parish  eight  men,  from  every  township  six 
men,  and  from  every  hamlet  four  men,  (the  lords  [chief  proprie- 
tors] of  such  parishes,  townships,  and  hamlets,  not  being  of 
the  number,*)  by  whom  the  inquiry  shall  be  made."  This  must 
be  returned  by  them  to  the  jury  of  twelve  taken  from  each 
Hundred,  as  an  integral  part  of  the  Shire.t  Every  populous 
town  (there  called  a  "  town  answering  by  twelve")  is  treated  as 
on  a  par  with  a  Hundred.  It  is  expressly  added  that,  if  the 
aforesaid  parishes,  townships,  and  hamlets  have  not,  in  any  case, 
the  required  number  oifreeholdert,  husbandmen  (villeins)  must 
be  put  on  the  number.  It  is,  later,  expressly  added  that  the 
return  is  to  be  made  to  the  Hundred  Jury  by  '*  each  Parish, 
township,  and  hamlet,  hy  itself  ^ 

The  matters  to  which  this  Statute  relate  are  of  great  import- 
ance, tt  distinctly  recognizes,  not  only  the  secular  character 
of  all  parishes,  but  that  presentments  and  returns  are  to  be 
separately  made  to  the  Hundred  Jury,  and  to  the  Officers  of 
the  Shire,  by  each  actual  division  of  the  Parish ;  or,  as  it  calls 
them,  each  township  and  hamlet. 

The  principle  recognized  and  acted  on  by  this  statute  is  pre- 
cisely  as  practical  and  applicable  at  this  day  as  it  was  at  the 
date  of  the  Statute.  It  need  only  be  added  that,  in  other  and 
later  records,  it  is  declared  that  every  writ  shall  be  as  main- 
tainable in  any  hamlet  having  a  separate  name  by  which  it  is 
known,  as  in  a  Parish.^ 

The  Poor  Law  of  Elizabeth  (43  Eliz.  c.  2)  has  incidentally 
led  to  numerous  questions  and  decisions  as  to  the  divisions  of 
Parishes.  The  word  "  Parishes"  had  alone  been  used  in  that 
Statute ;  the  too  narrow  interpretation  of  which  word  had  led 
to  difficulties,  and,  in  point  of  fact,  made  the  Act  of  Elizabeth 
practically  a  dead  letter  in  many  places.     To  restore  the  Con- 

*  The  remarkable  difference  between  the  spirit  of  the  men  who  framed 
and  passed  this  enactment — in  the  anxiety  that  mere  property  should  have 
no  undue  influence,  and  those  who  framed  and  passed  Sturges  Bourne's  Act  in 
order  to  gi^e  the  entire  influence  to  mere  property,  must  strike  every  one. 
See  afUr,  pp.  62,  63. 

t  See  before,  Fortoscue,  as  quoted  p.  21. 

t  Rolls  of  Parliament,  1  Rich.  II.  No  40  ;  Stat.  1  Hen.  V.  cap.  6 :  and  see 

\  before,  p.  20.     By  12  and  13  Vict.  c.  83,  sec.  9,  and  15  and  16  Vict.  c.  79, 

\ '  sec.  28,  the  word  "  Parish"  is  to  be  taken  to  include,  for  the  purposes  of  those 

Acts,  any  Township,  Vill,  Hamlet,  Tyihing,  or  any  District  having  a  separate 

'  Surveyor  or  Surveyors  of  Highways. 
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stituiional  and  Common  Law  Principle,  as  abore  set  forth,  a 
section  was  introduced  in  18  &  14  Car.  II.  cap.  12  (section  21) 
which  declared  that,  wherever  needful,  actual  Townships  should 
be  recognized,  in  this  matter  as  in  others,  as  self-existent.*  On 
the  application  of  this  declarative  Act  many  cases  have  come 
before  the  Coiirts.  As  a  general  result,  the  holding  has  been 
that,  before  the  separateness  of  a  part  of  a  Parish  could  be  set 
up,  it  must  be  made  plain  that  the  benefit  of  the  Act  of  Eliza- 
beth is  unable  to  be  had  without  such  separate  action.f  It  was 
well  said  bj  Lord  Mansfield^  that,  if  divisions  of  Parishes  were 
to  be  allowed  to  be  capriciously  made,  "  By  this  method  a  place 
might  be  made  into  a  [separate]  village  which  in  fact  was  not 
BO :  and  the  inhabitants  of  it  might  by  this  contrivance  With- 
draw themselves  from  contributing  towards  the  support  of  the 
poor  of  their  parish ;"  an  obvious  truth  applying  equally  to  any 
other  class  of  Local  Besponsibilities.  Hence  the  jealousy  of 
admitting  new  divisions ;  which  has,  however,  undoubtedly  in 
some  cases  been  carried  to  an  extreme. § 

*  See  an  inteTeeting  note  on  this  subject  in  Eden's  Histoiy  of  the  Poor, 
▼ol.  i.  p.  1 75. 

t  See  3  Burrow's  Reports,  1614  ;  1  Term  Reports,  S76. 

t  R.  V.  Showier,  3  Burrow,  1892. 

§  The  bearing  upon  the  topic  of  this  Chapter  of  the  current  of  decisions  by 
the  Courts  as  to  the  effect  of  the  Statute  of  Charles,  cannot,  probably,  be 
more  clearly  stated  than  by  putting,  in  conjunction,  the  words  of  three  cases. 
In  R.  V.  Middlesex  (Sayer,  148)  it  was  declared  that  "  the  Statute  13  and  14 
Car.  2  does  only  extend  to  such  places  in  parishes  as  are  townships  or  vills ;" — 
which  fundamental  point  is  confirmed  by  R.  v.  Showier,  3  Bur.  1392  ;  R.  v. 
Welbeck,  2  Strange,  1142  :  and  see  Denham  v.  Dalham,  2  Strange,  1004  ; 
Waldron  v.  Roecarriot,  1  Modem,  78  ;  in  which  two  last  cases  the  essential 
characteristic  of  the  constable,  as  noted  before,  is  expressly  given  (see  before, 
p.  16).  "  But,"  it  is  continued  in  R.  v.  Middlesex,  **  neither  the  largeness  nor 
the  populousness  of  a  division  in  a  parish,  even  if  it  were  a  township  or  vill, 
is  a  reason  for  the  inhabitants  thereof  to  have  separate  Overseers  of  the  poor, 
unless  it  appear  that,  by  reason  of  the  largeness  of  the  parish,  they  have  not 
reaped,  or  cannot  reap,  the  benefit  of  the  43  Eliz."  In  R.  v.  Horton,  1  Term 
Rep.  376,  it  is  said  that  "  wherever  there  is  a  constable  there  is  a  township.*' 
In  Peart  v.  Westgarth,  3  Bur.  1610,  there  were  six  separate  constableries  ; 
and  yet,  "  it  not  appearing  that  there  was  an  inability  in  the  parish  to  take 
the  benefit  of  the  Act,"  the  Court  refused  to  sanction  the  "frittering  of  the 
parish  into  pieces."  It  will  thus  be  seen  that  the  separateness  of  the  vill  did 
not  always,  as  it  logically  ought  to  have  done  (see  also  Cro.  Car.  93),  draw 
separate  management  in  this  particular.  The  cases  adjudged  on  the  matter 
show  too  much  of  caprice,  it  must  be  admitted,  to  command  much  respect. 
Relating  as  they  do  to  a  specialty,  they  will  be  more  properly  noticed  under 
the  head  of  "  Overseers"  (Chap.  III.  Sec.  5).     They  are  valuable  to  the  sub- 
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It  is  onlj  the  words  of  tbe  Act  of  Elizabeth  that  have  caused 
any  questions  to  be  raised  on  the  construction  of  a  Statute, 
in  reference  to  this  point  of  the  Division  of  Parishes.  In  all 
other  respects  the  point  is  always  reduced  to  the  simple  fact  of 
the  custom  which  convenience  has  been  found  to  sanction  in  the 
place.  Thus,  in  the  case  of  the  maintenance  of  Kighwajs,  it 
is  unquestionable  that  the  custom  of  any  place  is  the  sole  cri- 
terion. Many  parishes,  accordingly,  appoint  separate  Sur- 
veyors for  each  Township,  Hamlet,  or  Side  (as  it  is  sometimes 
called)  into  which,  for  practical  convenience,  they  have  been 
divided ;  and  such  divisions  are  recognized  by  Law.* 

Circumstances  have  led  to  other  statutory  recognitions  of 
separated  parts  of  Parishes  for  secular  purposes.  Thus  the 
rapid  increase  of  the  Metropolis  daring  the  last  two  centuries 
made  the  due  Local  Management  of  its  parts  inconvenient ; 
and  many  new  divisions  took  place  in  conformity  with  an  Act 
of  the  tenth  year  of  Anne,  cap.  20 ;  from  the  time  of  which  Act 
alone  many  of  the  most  important  Metropolitan  Parishes  date 
their  existence  as  separate  Institutions.  Again,  the  Act  of 
3  and  4  William  IV.  cap.  90,  expressly  declares  the  power  of 
making  divisions  of  Parishes,  according  to  the  convenience  of 
the  inhabitants,  for  the  purposes  of  that  Act.f  Some  other  in- 
stances will  hereafter  be  given. 

With  regard  to  the  recent  subdivisions  known  as  "  Eccle- 
siastical DiBtricts/'  they  are  exclusively  confined  to  ecclesias- 

ject  of  the  present  Chapter  as  involving  numerous  &cts  and  illustratiouB  de- 
pendent entirely  on  the  question  of — ^what  is  a  viU  or  a  township  ?  This  will 
be  well  seen  by  reference  to  the  late  case  of  R.  v.  Sharpley,  18  Jurist,  835, 
or  to  the  much  earlier  cases  of  Hilton  tf.  Powle,  Cro.  Car.  92,  and  Nichols  v. 
Walker,  ih,  394.  The  &cts  set  forth  in  the  latter  case  (the  cUim  to  separate* 
ness  in  which  was  admitted)  are  so  highly  illustrative  of  the  subject  of  the 
present  Chapter  that  they  may  be  usefully  quoted.  It  is  set  forth  that, 
'*  Anciently  the  village  of  Totteridge  was  parcel  of  the  parish  of  Hatfield  : 
that  there  was  not  any  legal  Act  [i.  e.  any  Act  extrinsic  to  the  will  of  the 
inhabitants]  to  sever  the  said  Vill  from  the  Parish  of  Hatfield :  that,  even 
yet,  the  tithes  of  Totteridge  were  paid  to  the  parson  of  Hatfield  :  that  the 
parson  of  Hatfield  used  always  to  find  a  curate  at  Totteridge."  But,  on  the 
other  hand,  "for  sixty  years  past  and  more,"  "the  said  vill  of  Totteridge 
has  been  commonly  reputed  as  a  parish  by  itself ;  and,  through  all  that  time, 
conttahles,  chwrchwardentt  <^^d  overseen  of  the  poor  have  been  in  existence  for 
the  said  vill  of  Totteridge,  by  the  eUction  of  the  inhabitants  therein"  [per 
electlonem  inhabitantium  ibidem].     Cro.  Car.  394. 

*  See  R.  V.  Bush,  9  Adolphus  and  Ellis,  820. 

f  See  after,  Chap.  III.  Section  4. 
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tical  purposes,  and  do  not  therefore  enter  into  the  suhject  of 
this  Work,  more  than  to  make  it  necessary  that  careful  warning 
be  given  against  misapprehension  arising  out  of  any  confusion 
of  names  which  they  may  give  rise  to.  The  Acts  under  which 
these  districts  have  been  formed,  yield  an  illustration  of  the  un- 
fortunate habit  of  our  time  to  deal  empirically  with  subjects  of 
the  highest  importance,  instead  of  grappling  with  questions  or 
dificulties  on  grounds  of  Principle.  So  short  a  time  back  as  the 
reign  of  Anne  a  much  more  sound  course  was  adopted.  Where 
there  seemed  a  necessity  for  building  new  churches,  on  account 
of  the  increase  of  population,  it  was  felt  that  the  same  circum- 
stance would  in  all  probability  lead  to  an  equal  propriety  in 
making  the  divisions  of  Parishes  separate  for  aU  purposes.  The 
Act  of  10  Anne,  cap.  20,*  already  mentioned,  expressly  con- 
templates and  provides  for  such  a  contingency,  though  of  course 
leaving  the  determination  of  the  point  to  the  Parishioners  them- 
selves. Many  Metropolitan  Parishes  now  exist  and  exercise  their 
functions,  as  secular  Parishes,  solely  as  the  result  of  this  Act. 
If  the  ancient  limits  of  a  Parish  are  too  large  for  one  thing 
of  common  interest, — especially  such  a  thing,  in  modem  times, 
as  Church  accommodation, — there  is  a  fair  presumption  that 
they  are  so  for  other  matters  of  common  interest.  It  is  by 
maintaining  the  united  feeling  of  common  interest  in  all  mat- 
ters of  obligation  and  duty,  that  any  of  these  will  be  best  dis- 
charged. Separate  one  of  them,  make  districts  for  '*  ecclesias- 
tical purposes  only,"  and,  while  it  may  indeed  be  thought  thus 
to  enhance  ecclesiastical  authority,  the  real  effect  will  be  to 
make  men  ask  what  they  have  to  do  at  all,  as  parishes  or  other- 
wise, with  any  ecclesiastical  authority.  Our  fathers  were  wiser. 
They  held  the  affairs  of  religion  to  be  one  of  the  matters  of 
common  interest  to  all  the  parish,  and  to  enter  into  the  social 
life  of  the  neighbourhood;  and  therefore  that  these  should 
be  always  dealt  with  as  one  among  the  other  matters  of  common 
obligation  and  duty.  If  a  parish  was  divided  for  one  purpose, 
it  was  usually  divided  for  all.  If  not  so,  it  was,  more  com- 
monly and  consistently,  not  the  ecclesiastical,  but  the  secular 
purposes — ^the  original  purposes  of  the  primary  division  of  the 
Parish — ^that  had,  as  matter  of  convenience,  certain  distribu- 
tive arrangements.t 

*  See  aections  8,  22,  2S,  24 

t  The  intention  of  the  foonders  of  new  churches  i^  in  itself,  deeerving  of 
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It  has  been  already  stated  that  a  separate  church  does  not 
always  exist  in  each  of  the  ancient  divisions  of  Parishes.* 
When  a  separate  church  exists,  it  is  usually  called  a  "chapel,'* 

BO  mnch  respect,  that  it  is  no  gratefdl  task  to  remark  upon  the  character  of 
the  numerous  Statutes,  known  as  the  "  Church  Building  Acts."  It  is  much 
to  he  deplored  that  Acts  passed  for  so  excellent  a  purpose  should  he  marked 
hy  every  defect  that  can  distinguish  crude,  careless,  and  merely  empirical 
legislation.  The  Statutes  of  Anne,  above  noticed,  had  given  such  an  excel- 
lent precedent  that  there  is  the  less  excuse  for  this  more  recent  legislation. 
The  confusion  and  inconnstency  of  these  Acts  have  already  led  to  much  mis- 
chief, and  must  now  tend  every  year  more  and  more  to  produce  heartburnings 
and  litigation.  The  defects  of  these  Acts  are  not  in  the  slightest  degree 
mended  by  the  ''New  Parishes  Act,  1856."  Instead  of  this,  the  last-named 
Act  shows  as  much  neglect  as  any  other  of  the  principle  of  ctdaptation  ;  and, 
either  unknowingly  or  intentionally,  sets  at  nought,  much  more  than  any  of 
the  preceding  Acts  does,  the  fundamental  Principles  of  the  Law  of  England. 
It  seems  indeed  its  object— one  which  marks  too  much  the  other  Church 
Building  Acts  since  the  time  of  Anne — to  reverse  that  which  Lord  Cliief  Jus- 
tice Holt  declared  to  be  the  Principle  of  the  Common  Law  of  England :  that 
"  Parishes  were  instituted  for  the  ease  and  benefit  of  the  Parishioners,  and 
not  of  the  Parson  "  (3  Salkeld,  88).  This  Act  declares,  as  plainly  as  language 
c&n  speak,  from  beginning  to  end,  that  "  these  new  parishes  are  to  be  insti- 
tuted for  the  ease  and  benefit  of  the  Parson — and  without  any  regard  for  the 
rights  of  the  Parishioners."  The  ecclesiastical  constitution  of  England  has  al- 
ways recognized  the  Laity  as  an  essential  part  of  the  Church.  The  voice  of 
the  laity  was  recognized  and  provided  for  in  all  matters,  as  wiU  hereafter  be 
shown  in  several  instances  (see  Ch.  III.  Sec.  1,  etc.).  But  the  authors  of  the 
"  New  Parishes  Act,  1856"  seem  to  have  been  unaware  that  such  people  as 
a  laity  exist— except  when  payments  are  to  be  made.  Parishes  are  to  be  cut 
up  and  divided,  without  those  most  deeply  interested  being  ever  consulted, 
or  their  consent  being  asked  or  given.  Dearly  cherished  rights,  affecting 
the  deepest  feelings  of  humanity,  are  to  be  sundered,  without  those  concerned 
being  so  much  as  mentioned.  Parishioners  are  treated  as  adtcripti  glebcR,  to 
be  bought  and  sold  for  the  benefit  of  the  parson.  The  whole  scope  and  spirit 
of  the  Act  are  to  aggrandise  ecclesiastical  influence  in  England.  At  the  same 
time,  inextricable  confusion  will  be  introduced  by  the  mere  pedantic  novelty 
of  calling  all  ecclesiastical  districts  "  Parishes."  Recognized  and  addressed, 
as  true  Parishes  have  for  centuries  been,  and  still  are,  in  all  Acts  of  Parlia- 
ment, as  the  secular  integral  parts,  territorially  and  institutionally,  of  the 
country,  these  new  ecclesiastical  Parishes,  which  are  an  absolute  anomaly, 
will  necessarily  give  rise  to  confusion  and  uncertainty  in  the  application  both 
of  past  and  future  legislation — as  well  as  in  the  ordinary  transaction  of  busi- 

• 

*  In  some  very  rare  cases  there  have  existed  two  distinct  churches,  as 
rectories,  in  one  undivided  Parish.  The  case  of  Mablethorpe  is  an  example. 
See  R.  V.  Sharpley  before  cited.  Such  cases,  while  firom  their  rarity  not 
needing  special  notice,  do  but  serve  to  illustrate  the  general  Principles  as  to 
the  true  nature  of  the  **  Parish"  which  it  is  the  object  of  the  present  Chapter 
to  elucidate. 
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to  distinguisli  it  from  the  original  Parisli  Church.  Such  "  cha- 
pels" are  entirely  distinct  in  characteristics  from  churches  built 
under  modern  building  Acts. 

nesB.  Examples  of  this  confusion  have  already  not  been  wanting  ;  see  R.  v. 
Sharpley,  already  quoted,  where  two  old  churches  in  one  Parish  have  led  to 
disputes  and  litigation.  So  long  as  the  name  "  Chapelrj  "  or  "District "  was 
alone  used,  the  difficulty  was  less  likely  to  arise.  The  desirableness  for  the 
practice  of  all  ecclesiastical  rites  being  enjoyed  by  the  new  churches  (which, 
vithin  certain  limita  and  with  due  reservations,  was  unquestionable)  was  no 
reason  for  this  change  of  name.  The  ancient  Chapelries  usually  enjoyed  the 
practice  of  those  rites. 

That  the  above  remarks  do  but  faintly,  instead  of  too  strongly,  characterize 
this  new  Act,  the  following  brief  account  of  its  contents  will  show. 

(1.)  It  does  not  consolidate  the  Church  Building  Acts,  and  put  forth  one 
consistent  system  in  the  place  of  these.     It  is  cumulative  upon  them. 

(2.)  It  does  not  deal  with  religion  as  one  of  the  afiairs  of  human  life,  whose 
spirit,  to  be  genuine,  must  be  blended  with  the  life  of  every  man  :  but  treats 
it,  throughout,  as  a  specialty. 

(8.)  The  new  Parishes  are  to  be  all  conttittUed,  cmd  their  limits  defined,  by 
mere  extrinsic  authority,  without  the  leagt  r^erence  to  the  convenience,  opinions, 
or  teishes  of  the  inhabita/ni*  (sees.  2,  11,  14,  15,  25).  All  power  is  given, 
throughout,  to  the  Incumbents,  the  Bishops,  and  the  Church  Commmisr 
sioners. 

(4.)  Every  person  living  within  the  new  Parish  so  formed  is,  without 
his  consent  or  even  knowledge,  to  be  arbitrarily  deprived  of  all  his  rights 
and  cherished  associations  with  his  own  Parish  Church,  no  matter  how  dear 
or  how  long  cherished  those  associations  have  been  (sees.  5,  25,  as  to  pews  ; 
11,  14,  and  15  as  to  all  offices  of  the  church — marriage,  baptism,  churching, 
burial). 

(5.)  The  dealing  with  pews,  heretofore  the  right  and  duty  of  the  Parish* 
ioners  in  vestry  assembled,  is  put  out  of  their  hands  idtogether.  The 
new  Parishes  are  no  longer  to  be  an  embodiment  of  the  free  chwrch  of  the 
people.  The  exclusive  system  of  peunrente  is  introduced.  But  Commission- 
ers and  Bishops  are  alone  to  manage  and  order  the  questions  of  pew-rents, 
etc.  (sees.  6,  7,  8,;and  25).  The  Parishioners  are  to  have  nothing  to  do  with 
it  but  to  pay. 

(6.)  The  Parish  Clerk  and  Sexton  are  made  nominees  of  the  Incumbent 
alone,  instead  of  being  elected,  as  by  Common  Law  they  ought  to  oe,  by  the 
Parishioners,  whom  they  ought  to  serve,  and  who  will  provide  the  funds  for 
paying  them  (sec.  9). 

(7.)  Even  the  Parish  Church  could  not,  before,  be  rebuilt  or  removed  with- 
out the  express  consent  of  the  Parishioners  (see  1  &  2  Vict.  c.  107,  §  16  ;  58 
Geo.  3,  c.  45,  §§  14,  59,  60  ;  59  Geo.  3,  c.  184,  §  24).  But,  by  this  new  Act, 
the  Parish  itself  nuiy  be  divided  into  two  or  more  parishes,  and  all  rights  of 
pews  and  to  eveiy  use  and  office  of  the  Church  be  severed  and  reasserted, 
•without  the  slightest  reference  to  the  parishionerSy-— over  their  heads,  and  in 
spite  even  of  unanimous  remonstrance  (sec.  25).  A  more  monstrous  propo- 
sition never  was  suggested — much  less  enacted. 

Such  is  the  progress  of  ecclesiastical  encroachment  in  England,  and  such 
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Several  instances  of  such  Chapels  are  named  in  Domesday 
Book.  We  are  told  there,  for  instance,  of  a  number  of  the 
freeholders  building  a  chapel  on  their  own  land,  because  the 
parish  church  could  not  hold  all  the  parishioners.*  The  Inquu 
sitiones  Nowirum  contain  very  many  cases  of  Chapelries,  which 
are  treated  as  perfectly  regular  and  unquestionable.  In  modem 
times,  since  ecclesiastical  encroachments  have  gained  a  head  in 
England,  the  public  convenience  and  the  hona  fides  of  the  trans- 
action are  treated  as  entirely  secondary  matters  of  considen^ 
tion.  It  is  laid  down  that,  to  constitute  a  legal  '*  Chapelry,'* 
the  formal  assent  of  bishop,  patron,  and  rector  is  necessary .f 
Our  practical  ancestors  regarded  Principles  and  things^  rather 
than  precedents  ksiA.  forms  ;  and  recognized  whatever  divisions 
were  found  most  convenient  for  the  local  welfare.  Practically, 
the  rigour  of  a  rule  so  plainly  untenable  as  that  which  ecclesi- 
astical encroachment  has  led  to  being  thus  professedly  set  up, 
is  forced  to  be  modified  by  its  being  admitted  that  the  existence 
of  the  pretended  requisites  **  is  to  be  inferred  from  modem 
^"WigCj"  J  where  the  actual  origin  of  the  chapelry  is  not  shown. 

It  must  be  very  distinctly  understood  that,  while  the  limits 
of  the  old  "  Chapelries*'  are  usually,  for  the  reasons  above  ex* 
plained,  identical  with  the*  secular  township,  or  actual  Institu- 
tion of  the  Parish,  no  "  ecclesiastical  Districts"  whatever,  and 
no  "New  Parishes"  under  the  "New  Parishes  Act,  1856," 
have  any  sort  of  connection  with  or  relation  to  any  secular  af- 
£Ekirs ;  and  none  of  the  officers  or  persons  connected  with  such 

the  decay  of  any  high-minded  sense,  or  even  Christian  view,  of  the  position 
of  those  for  whose  benefit  alone  churches  were  fonnded.  The  smallest  amount 
of  sound  and  oomprehensive  knowledge  of  the  history  and  bearings  of  this 
sabjeot  (which  it  was  the  absolute  duty  of  the  proposers  and  enacters  of  legis- 
lation on  this  matter  to  have  thoroughly  mastered)  would  have  made  such 
a  Statute  impossible,  and  would,  at  the  same  time,  have  pointed  out  how 
ample  is  the  course  which  might  have  been  satisiactorily  and  efficiently  pur- 
sued. The  presence,  even  without  such  knowledge,  of  any  statesmanlike 
spirit  would  have  prevented  the  passing  of  such  an  Act.  The  Statute  of 
Anne  still  stands  aa  the  rebuke  of  all  who  have,  in  our  day,  attempted  legis- 
lation on  this  subject.  The  result  is  to  be  deplored,  both  as  highly  injurious 
to  the  true  and  lasting  interests  of  religion  and  religious  peace,  and  as  fraught 
with  many  dangers  to  our  most  valued  Institutions. 

*  See  voL  ii.  p.  281  (6) : — of  which  chapel  it  is  worth  notice  that  it  is 
said  : — "  No  one  in  our  Hundred  knows  whether  or  not  it  has  been  dedi- 
cated."   See  before,  p.  26. 

f  See  Kennett*s  Parochial  Antiquities,  pp.  584  and  following. 

X  Carr  v.  Mostyn,  19  Law  JL  Exch.  249. 
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"  districts"  or  "  Parishes"  have  any  recognition  or  authority 
whatever,  or  can  in  any  way  act  or  interfere,  in  the  Institution 
of  the  true  Parish,  as  treated  of  in  this  Book.  The  overlook- 
ing of  this  fact  must  lead,  and  has  already  in  some  instances 
led,  to  much  confusion,  irregularity,  and  fatal  illegality  of  pro- 
ceeding.* 

*  See  my  edition  of  "  Metropolia  Local  Management  Act,  1855/*  p.  48, 
note  2:1;  and  this  point  touched  on  again,  after,  in  the  sections  on  Church* 
wardens  and  Oveneert  in  Chapter  III. 
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CHAPTER  II. 

MOPE  OP  DISCHARGING  THE  FUNCTIONS  OF  THE  PARISH: 
BYE-LAWS:  THE  VESTRY:  NOTICE  AND  SUMMONS:  DELE- 
GATED AUTHORITY. 

The  secular  origin  and  character  of  the  JParish  have  been  shown. 
It  has  been  shown  that  its  objects  and  purposes  are  secular  ;* 
and  that,  whatever  ecclesiastical  arrangements  have  become 
connected  with  it,  these  are  merely  superadded,  and  can  in  no 
way  alter  the  character,  obligations,  or  powers  of  the  Parish  as 
a  secular  Institution. 

Attention  has  already  been  called  to  the  distinction,  a  most 
important  one,  between  the  constitutional  arrangements  for 
criminal  and  civil  Inquiry  and  Adjudication  in  every  place, 
(the  SheriflTs  Toums  and  Leets,  the  Shire  and  Hundred 
Courts), — whose  business  is,  to  see  that  all  needing  doing  is 
done,  and  that  all  wrong-doing  is  punished,* — and  the  Legis- 
lative and  Executive  functions  of  the  Parish. 

The  Parish  is  responsible  for  the  maintenance  of  the  public 
peace.  It  is  penally  responsible,  as  an  integral  part  of  the 
Hundred,  for  riots  and  robberies  committed  within  it ; — a  re- 
sponsibility which  used  to  be  every  day  strictly  enforced,  and 
the  actual  enforcement  of  which  can  be  the  only  certain  gua- 
rantee for  the  due  maintenance  of  the  public  peace.  It  is  re^ 
sponsible  for  the  proper  keeping  of  all  highways,  watercourses, 
and  other  like  things  which  aifect  the  public  convenience.  It 
is  responsible  for  the  subsistence  of  those  among  its  number 
who  are  unable  to  support  themselves.  It  has,  moreover,  the 
general  obligation  and  power  to  do  all  that  the  common  good 
of  the  inhabitants  requires. 

*  See  further  hereon.  Chap.  VII.  Sec.  2. 
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The  important  practical  question  arises : — ^how  are  the  ob- 
ligations and  powers  thus  inherent  in  the  Parish  to  be  ful« 
filled  ?  The  attempt  to  confound  the  Parish  with  ecclesias- 
tical institutions  and  jurisdictions,  has  introduced  into  this, 
as  into  other  parts  of  the  subject,  much  mischievous  confu- 
sion. 

The  following  quotations  contain  illustrations  of  the  two 
distinct  modes  in  which  the  obligations  of  the  Parish  may  be, 
and  have  always  been,  fulfilled.  They  practically  illustrate, 
firsts  action  by  the  Body  of  the  Parishioners  themselves  \  m- 
c(md,  by  some  of  themselves  to  whom,  upon  their  own  choice, 
special  duties  have  been  given  in  charge,  for  the  sake  of  greater 
executive  convenience.  Both  quotations  illustrate,  at  the  same 
time,  the  thoroughly  secular  character  of  the  Parish. 

In  the  first  case,  in  reference  to  some  great  outrages,  the 
Sheriffs  and  other  Wardens  of  the  peace  in  each  shire,  are  re- 
quired to  cause  to  come  before  them  the  four  men  and  the  pro- 
vost* of  every  Parish ;  and  to  cause  these  to  summon  all  the 
men  themselves  of  the  Parish,  when  any  wrong  is  done  or 
threatened  in  any  Parish :  "  and  the  said  men  of  the  Parishes 
are  required,  if  need  be,  to  raise  the  hue  and  cry,  and  follow 
the  offenders  from  Parish  to  Parish,  and  from  hundred  to  hun- 
dred, and  from  shire  to  shire,  and  arrest,  keep,  and  safely  guard 

them.^t 

The  other  example  declares  that  no  man  and  horse  in  the 
king*s  service  shall,  even  in  the  course  of  any  official  progress 
or  sojourn  in  the  fulfilment  of  duty,  be  anywhere  entitled  to 
provision,  t.  e.  be  billeted,  without  a  note  in  writing  from  the 
Marshal  having  been  first  delivered  to  the  Constable  of  the  Pa- 
rish.  The  necessary  provision  shall  then  be  found  by  the  con- 
stable of  the  Parish ;  and  he  shall  cause  what  has  been  taken 
to  be  valued  by  sioom  men  of  the  Parish ;  and  payment  shall 
be  made  daily  according  to  the  price  thus  fixed.;^  To  which  it 
may  be  added,  as  showing  that  the  responsibility  is  on  the  place, 
not  on  the  officers  as  persons,  that,  in  another  very  similar  re- 
cord, it  is  declared  that,  if  any  one  shall  ofiend,  *'  he  shall  im- 

*  See  before,  p.  17. 

t  Rolls  of  Parliament,  6  Edw.  III.  No.  6.  See  the  Statute  of  Winchester 
(13  Edw.  I.) ,  28  Edw.  III.  cap.  11,  etc.,  hereafter  noticed.  Chap.  III. 
Sec.  8. 

t  Rolls  of  Parliament,  21  Edw.  III.  No.  22. 
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mediately  be  arrested  hy  the  Farish  where  the  wrong  is  done, 
and  committed  to  the  nearest  gaol."* 

The  Parish,  then,  as  a  body,  is  the  moving  and  responsible 
power,  in  every  case.  It  will  be  well  to  consider,  first,  when 
and  how  it  acts  in  its  original  capacity.  The  consideration  of 
powers  executed  by  representative  delegation  will  properly 
follow. 

It  is  very  necessary  that  the  clear  distinction  should  be  un- 
derstood at  the  outset,  between  the  requirement  that  an  obliga- 
tion shall  be  fulfilled,  and  the  means  to  the  actual  fulfilment  of 
that  obligation.  In  the  keeping  this  distinction  always  clear, 
lies  the  most  essential  element  of  good  government  and  of  the 
healthy  administration  of  all  affairs.  The  entire  losing  sight  of 
this  distinction  by  those  who,  in  our  day,  rush  vrith  hasty  and 
ill-considered  legislation  to  tamper  with  our  Institutions,  has 
led  to  much  confusion  and  to  very  great  mischiefs.  In  former 
times  the  distinction  was  well  preserved.  It  will  always  be  so 
by  the  true  Statesman, — by  him  who  has  at  heart  the  public 
good,  and  not  the  mere  increase  of  ^patronage  and  function- 
arism. 

It  is  the  business  of  the  State  to  take  care  that  Institutions 
exist,  active  and  efficient,  by  which  it  shall  be  ensured  that 
every  individual  and  every  place  fulfils  the  obligations  that  are 
owing  by  each  to  all  others.f  What  it  has  to  do  is,  simply, 
thus  to  secure  ^efact  of  this  fulfilment ; — the  non-violation  of 
what  the  common  good  and  the  rights  of  other  individuals  re- 
quire. It  has  nothing  to  do  with  the  mode  of  fulfilment.  That 
is  a  matter  which  only  those  concerned  can,  in  their  recognized 
and  responsible  Institutions,  and  with  that  full  knowledge  of 
Local  conditions  which  only  they  can  possess,  properly  deal 
with ;  and  the  casting  on  these  Institutions  the  responsibility 
of  fulfilling  the  obligations,  is  the  best  stimulus  to  those  efibrts, 
and  to  that  moral  and  intellectual  tone  and  spirit,  which  can 
alone  produce  the  best  results.  Incidentally,  this  has  the  surest 
tendency  to  develope  the  highest  moral  and  intellectual  capa- 
cities of  man.  The  State  may  sometimes  use  fully  suggest  on 
such  matters :  it  can  never,  without  mischief,  dictate.X 

*  Stat.  28  Edw.  I.  cap.  2. 

t  See  Chap.  III.  Sec.  15,  and  Chap.  YII.  Sees.  2  and  IS. 
X  Such  suggestions  being,  however,  never  more  than  general  and  Institu- 
tional ;  never  minute  and  peddling,  after  the  manner  of  too  many  modem 
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On  the  modes  of  attaining  the  first  of  these  ends,  the  keep-  . 
ing  up  the  sense  and  fact  of  obligation,  I  do  not  now  touch. 
They  have  been  already  glanced  at,*  and  will  again  be  so.f  The 
present  point  is,  the  practical  mode  and  means  to  the  fulfilment 
of  the  obligations  of  the  Parish,  considered  as  a  legislative  and 
executive  Institution. 

The  Common  Law  clearly  recognizes  the  power  of  every 
community,  having  fixed  bounds,  to  make  such  Eegulations,  on 
any  matter  relating  to  its  own  internal  management  and  affairs 
and  common  welfare,  as  it  pleases ;  and  upholds  its  full  autho- 
rity to  carry  such  regulations  out,  even  by  the  utmost  process 
of  the  law.     Lord  Coke  expressly  says,  that  the  "  inhabitants 
of  a  town,  without  any  custom,  may  make  Ordinances  or  Bye- 
laws  for  the  reparation  of  the  church,  or  a  highway,  or  of  any 
such  thing  which  is  for  the  general  good  of  the  public  ;  and  in 
such  case  the  greater  part  shall  bind  the  whole,  without  any  cus- 
tom.'';^    The  word  ^'town"  is  here  used,  as  before  explained, 
for  "  Parish."     In  the  case,  indeed,  more  particularly  referred 
to  by  Lord  Coke  in  this  passage,§  the  question  arose  on  &  dis- 
traint made,  under  a  bye-law  of  a  Parish,  by  collectors  of  a  rate 
made  and  authorized  only  (as  was  also  the  appointment  of  the 
collectors  themselves)  by  vote  of  the  Parish. ||     And  Lord  Coke 
himself  reports  the  decision  of  the  highest  court  in  another 
case, — where  one  not  present  had  resisted  payment  of  a  rate 
made,  in  precisely  the  same  way  and  for  precisely  the  same 
purpose,  by  a  Parish, — in  the  following  remarkable  and  univer- 
sally practically  applicable  words : — "  He  may  come,  if  he  will, 
to  the  assemblies  of  the  parishioners,  when  they  meet  together 
for  such  purposes.  .  .  .  And  the  churchwardens  and  greater 
part  of  the  parishioners,  on  such  general  warning  met  together, 
might  make  such  a  tax  by  their  [bye-]  law.'*1f 

It  has,  in  fact,  often  been  declared,  by  all  the  judges  of  the 
highest  courts,  that  "  those  in  a  JLeet  can  make  bye-laws,  and 
their  own  assent  shall  bind  them.  And  a  Parish  can  make  bye- 
laws,  and  these  shall  bind  them."** 

Acts  of  Parliamont.    Over-legislation  is  immeasurably  worse  than  no  legisla- 
tion at  all. 

♦  Before,  p.  22.  f  See  Chap.  VII.  throughout. 

:::  5  Reports,  p.  63  a.  §  Year  Books,  44  £dw.  III.  fo.  18. 

II  See  after,  p.  49,  and  this  case  given,  at  length,  in  Chap.  VIII.  Sec.  5. 

H  5  Reports,  p.  67  6. 

**  It  will  be  useful  to  illustrate  this  fundamentally  important  and  prac- 
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The  clear  Principle  on  which  such  Bye-Laws  rest  is  this : — 
that,  whenever  there  would  seem  likely  to  be  any  damage,  danger, 
or  inconvenience  to  the  community  but  for  a  given  bye-law, — 
which  damage,  danger,  or  inconvenience  that  Bye- Law  is  passed 

tical  point  by  an  extract  from  a  case  in  which  the  three  instances  of  the 
tenants  under  a  Manor  (Copyholders),  those  owing  service  to  the  Ledt,  and 
the  inhabitants  of  a  Parish,  are  respectively  named.  In  all  three  cases,  the 
question  of  validity  is  declared  to  depend  on  the  "  legal  commencement"  of 
the  Bye-Law ;  that  is,  the  actual  or  implied  content  of  those  affected.  No 
Hrangei*  can,  of  course,  be  affected  by  a  bye-law  of  any  Local  Institution, — 
either  as  to  being  bound  by  it,  or  taking  advantage  of  it.  That  would  be 
contrary  to  the  very  essence  of  such  Institutions.  They  legislate  on  their 
internal,  not  on  their  external,  relations.  The  latter,  upon  precisely  the 
same  principle  that  the  assent,  express  or  implied,  of  the  whole  local  com- 
munity is  necessary  to  its  Bye-Laws,  need  all  external  assents.  But  all 
within,  and  at  any  time  forming  part  of,  the  Institution,  will  be  bound, 
whether  present  and  actual  party  to  it  or  not,  if  the  bye-law  was  made  in 
an  actual  assembly  properly  summoned.  The  same  means  can,  of  course, 
be  taken  to  repeal  or  alter  any  Standing  Bye-Law,  if  found  to  work  ill. 

The  case  alluded  to  is  as  follows. 

An  action  of  Debt  was  brought  for  a  penalty, — by  custom  as  alleged, — 
for  breaking  the  Pound  of  a  Lord  of  a  Manor. 

"  AU  the  Justices  are  of  opinion,  that  the  prescription  of  custom  is  not 
good  to  bind  any  strangcTf  because  it  cannot  have  a  legal  commencement. 
But  if  the  custom  were,  that  if  any  tenant  who  holds  of  the  Manor  breaks 
the  pound,  he  should  pay  £3.  Os.  9d.,  it  is  a  good  custom  ;  because  it  could 
have  a  legal  commencement ;  for  the  Lord  may  give  the  tenements  to  hold 
of  the  manor  by  certain  services.  And  so,  if  the  tenants  were  to  grant  at 
this  day  to  the  Lord,  that,  if  the  rent  were  in  arrear,  they  should  pay  20<., 
it  is  good ;  and  by  their  assent  they  would  be  bound.  And  those  holding  a 
Leet  [residents  of  a  year  and  a  day]  may  make  Bye-lawb,  and  their  assent 
amongst  themselves  will  bind  them.  And  in  a  Leet  it  can  be  prescribed 
that,  for  every  affiray  or  bloodshed,  there  shall  be  paid  a  certain  sum  of 
money ;  and  it  is  good  ;  and  it  can  be  prescribed  to  distrain  for  that,  and 
to  sell  the  distress :  and  the  reason  is,  because  it  is  the  Court  of  the  King, 
and  it  derives  its  interest  from  the  King.  [That  is,  it  is  a  court  of  Criminal 
Jurisdiction.]  And  a  Parish  can  make  Bte-laws  amongst  themselves  ;  as, 
that  any  one  who  puts  his  beast  on  such  a  common,  shall  pay  10s. ; — this  is 
good,  and  will  bind  them." — Year  Books,  11  Henry  VII.  fo.  14.  Compare 
21  Hen.  YII.  fo.  iO.  The  following  extract  illustrates  the  point  of  the  neces- 
sary interest  among  all  parties  affected  by  such  Bye- Law.  "If  the  inhabi- 
tants of  any  Parish  choose  to  enact  for  a  law,  that  whosoever  holds  so  much 
land,  shall  yearly  pay  to  the  church  of  the  same  parish  a  certain  sum  ;  and, 
for  every  de&ult,  forfeit  20d.  to  the  Lord  of  the  said  parish  [that  is,  the  Lord 
of  the  Manor  within  the  Parish] ;  although  that  custom  has  existed  from 
time  immemorial,  yet  that  custom  is  void  ;  because,  by  the  non-payment  of 
the  said  sum  to  the  church,  the  Lord  sustains  no  damage ;  whence  it  follows 
that  by  this  he  must  have  no  gain.  But,  if  the  said  forfeit  of  20d.  was  to 
be  paid  to  the  appointed  Wardens  of  that  Church,  then  such  penal  forfeit 


ETE2Y  PABtSH  CAIT  MAKE  BIKDnm  BYE-LAWS.  49 

in  order  to  help  to  find  a  remedy  for ; — or  whenever  any  public 
advantage  seems  likely  to  be  forwarded  by  such  a  Bye-Law ; — 
the  making  of  such  Bye-Law  is  the  fulfilment  of  a  common  duty, 
and  therefore  unimpeachable.* 

The  very  word  "Bye-Law"  is,  indeed,  one  which  may  be 
said  to  prove  itself.  It  is  found,  in  this  English  form,  in  the 
oldest  records  of  the  adjudications  of  the  highest  courts.  Bye 
is  an  ancient  Saxon  word,  meaning  inhabited  district — Parish, 
It  ends  the  name  of  many  English  towns  and  parishes ; — as 
Der-by,  Sel-by,  Harrow-by,  Whit-by.  The  most  literal  mean- 
ing of  "  Bye-Laws'^  is.  Local  Ordinances,  more  particularly  such 
as  the  Ordinances  of  a  Parish  Vestry.  They  are  even  thus  called 
"ordinances"  in  what  are  strictly  the  official  and  technical  re- 
-cords  of  the  Law  of  England.  The  following  instance  illus- 
trates, at  the  same  time,  the  general  point  already  stated  as  to 
Bye-Laws,  and  this  use  of  the  word  in  a  record  which,  in  itself, 
— much  more  when  expressly  cited  and  applied  by  Lord  Coke, 
— ^no  court  of  law  in  England  can  venture  to  treat  as  of  other- 
wise than  the  highest  authority.  It  is  extracted  from  the  same 
case  (of  a  Parish)  as  has  been  stated  above  to  be  expressly  re- 
ferred to  by  Lord  Coke.t — "  There  is  the  usage,  through  the 
length  and  breadth  of  the  land  [per  my  per  tout  le  terre],  for 
laws  called  *  Bye-Laws'  [so  in  original] — ^to  wit,  by  assent  of 
the  neighbours, — ^for  raising  money  to  make  a  bridge,  or  a 

to  the  said  Churchwardens  wonld  be  good ;  because  they  are  bound  [bj  the 
Parish]  to  the  reparation  of  the  Church ;  and  so,  if  the  said  sum  shall  not 
have  been  paid  to  the  Church,  then  they,  by  that  non-payment,  would  sus- 
tain damage ;  wherefore  they  might  take  satis&ction  for  the  said  sum  :  and 
so  a  law  constituted  in  this  manner  would  be  good." — ^Year  Books,  21  Hen. 
YII.  fo.  20.     And  see  the  case  quoted  on  next  page. 

Innumerable  cases  might  be  added  to  illustrate  all  these  points.  But  my 
object  is,  to  make  them  clearly  understood ;  not  to  seem  to  encumber  these 
pages  with  a  mere  mass  of  authorities. 

The  learned  Selden  was  so  fiiUy  alive  to  this  inherent  power  of  every 
place  to  make  Bye-Laws,  that  he  goes  so  fiir  as  to  illustrate  the  powers  of 
Convocation,  within  the  limits  of  its  lawful  action,  by  reference  to  this  power 
of  every  place  to  make  Bye-Laws.  "  We  have  nothing,"  he  says,  "  so  nearly 
expresses  the  power  of  a  Convocation,  in  respect  of  a  Parliament,  as  a  Court 
Leet,  where  they  have  a  power  to  make  Bye-Laws,  as  they  call  them." 
*  {Table  Talk,  article  "  Convocation.") 

In  Chap.  III.  Sec.  8,  and  Chap.  YIII.  Sec.  7,  some  illustrations  will  be 
given  as  to  amercements  and  penalties,  and  the  recovery  of  them.  These 
in  fiict  involve  the  further  illustration  of  the  present  subject. 

*  See  the  last  note.  +  See  before,  p.  47. 

D 


50  THE   FABISH. 

causey  [any  raised  way],  or  sewer ;  and  for  assessing  every  man 
in  a  sum  certain ;  and  that  they  shall  be  able  to  distrain  for 
this.  .  .  .  And  this  thing  is  done  throughout  the  land;  and 
avowry  is  maintainable,  for  that  reason,  in  this  case.  And  if 
all  the  neighbours  will  not  come,  after  warning  duly  given, 
nevertheless  those  who  have  made  default  will  be  bound,  as 
much  as  those  who  were  present.  ...  If  such  'ordinance* 
[so  in  original]  be  made  for  a  thing  touching  aprohable  com- 
mon damage  ["for  the  general  good,"  as  Coke  has  it], — such 
as  to  make  a  bridge,  or  causey,  or  sewer, — ^the  Law  as  thus 
stated  is  beyond  doubt.  But,  if  it  be  only  for  the  advantage 
of  individuals  [iustead  of  the  public],  none  will  be  bound  ex- 
cept those  who  have  expressly  assented :  et  sic  nota.^^*  The 
very  exception  thus  noted,  does  but  mark  the  Common  Law 
principle  as  to  the  validity  of  all  true  Bye-Laws  the  more 
strongly. 

All  matters  of  local  taxation  and  rating  depend  entirely  on 
the  same  principle.  A  Church  Eate,  for  instance,  has  never 
been  good  and  valid  on  any  other  ground  than  because  it  is 
made  by  a  Bye-Law  of  a  Parish.  It  is  not  good  because  it  is 
a  Church  Bate ;  but  a  church  rate  is  only  good  if  made  by  an 
actual  Bye-Law  of  the  Parish.  And  any  other  rate  made  by  an 
actual  Bye-Law,  for  any  other  purpose  of  common  good,  is,  for 
precisely  the  same  reason,  equally  good  and  valid.  In  a  well- 
known  case  it  is  said,  speaking  of  a  Church  Bate ; — "  It  is  like 
to  a  bridge  or  a  highway :  a  distringas  shall  issue  against  the 
inhabitants  to  make  them  repair  it ;  but  neither  the  King's 
Court  nor  the  justices  of  peace  can  impose  a  tax  for  it.  The 
churchwardens  cannot.  None  but  Parliament  can  impose  [i.  e. 
on  others]  a  tax.  JBut  the  greater  part  of  a  parish  can  make  a 
BYE-LAW;  and  to  this  purpose  they  are  a  Corporation."t  In 
tlie  latest  case  on  the  subject  it  is  laid  down,  as  to  a  church 
rate : — "  They  are  to  proceed  by  making  what  has  been  called 
a  Bye-Law  or  ordinance."  J 

Due  warning  of  the  intention  to  consider  the  subject  of  any 
such  bye-law  must  be  given.     The  levying  of  a  tax  cannot  be 

*  See  the  case  in  fiill,  and  notes  thereupon,  after.  Chap.  YIII.  Seo.  5. 

t  Rogers  v.  Davenant,  1  Modem  Keports,  p.  194.  See  before,  pp.  82,  38! 
As  to  the  corporate  character  of  the  Parish,  see  after,  pp.  70,  78,  81,  99, 
and  Chaps.  IV.  and  V. 

X  Mr.  Justice  Crompton,  in  the  Braintree  Case,  before  the  House  of 
Lords.     And  see  the  able  judgment  of  Mr.  Baron  Martin  in  that  Case. 
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done  on  the  mere  "  spur  of  the  occasion."*  After  due  notice, 
as  has  been  seen,  all.  are  bound  by  the  Vote  of  the  Majority 
present  **'  If  but  forty  of  the  parish  appear,  the  major  part  [of 
those  thus  present]  may  tax  the  whole."t  However  small  the 
number,  the  majority  of  those  attending,  after  a  lawful  sum- 
mons, binds  the  whole. 

Besides  the  making  of  Bye-Laws  and  Ordinances,  meetings 
together  of  the  inhabitants  are  important  for  other  purposes. 
The  very  power  of  making  Bye-Laws  includes  within  itself  the 
obWous  incident  of  discussion.  It  is  of  the  highest  importance 
that  this  should  be  borne  in  habitual  practical  remembrance. 
A  meeting  may  often  be  most  usefully  summoned  to  "  consider" 
certain  subjects,  before  any  can  be  prepared  to  submit  any  Bye- 
Law  or  Eesolution  in  regard  to  them.  The  Legislature  has  in 
many  instances  recognized  this  function  of  the  Parish,  by  re- 
quiring that  certain  documents  shall  be  laid  before  the  assem- 
bled inhabitants.^  The  purpose  of  this  is,  that  the  facts  shall 
be  brought  to  the  immediate  knowledge  of  those  concerned, 
and  that  the  opportunity  of  considering  the  propriety  of  taking 
any  step  in  reference  thereto  shall  be  given.  Parishioners  and 
Parish  Officers  should  take  care  that  all  such  requisitions  are 
fulfilled.  There  is  too  much  remissness,  often,  in  this  respect. 
Besides  these  special  occasions,  affairs  are  continually  arising 
which  make  the  assembling  of  the  inhabitants,  to  be  informed 
of  and  consider  them,  a  matter  of  essential  propriety. 

Parish  meetings  afford  also  valuable  means  of  explanations 
being  given  on  matters  affecting,  or  which  are  conceived  to 
affect,  the  Local  rights  and  interests.  The  holding  of  them  for 
such  purposes  may  often  be  the  means  of  preventing  heartburn- 
ing and  even  litigation. § 

The  assembly  of  the  Parishioners  for  the  purpose  of  making 
Bye- Laws,  or  of  receiving  communications  or  holding  discus- 

*  Faulkner  v.  Elgar,  4  Barnewall  and  Cresswell,  p.  458. 

+  Wayte  v.  Oerman,  2  Shower's  Reports,  p.  141;  James  v.  Tutney,  Cro. 
Car.  497. 

t  See,  for  eicample,  as  to  dedication  of  Highways,  5  &  6  Wm.  lY .  c.  50, 
8.  23  ;  as  to  Burial  Grounds,  15  &  16  Vict.  c.  85,  s.  2 ;  as  to  County  Rate, 
15  &  16  Yict.  c.  81,  sees.  5,  13  ;  as  to  Charities,  18  &,  19  Vict.  c.  124,  s.  44  ; 
as  to  union  of  Benefices,  18  &  19  Vict.  c.  127,  s.  2  ;  etc.  etc. 

§  See  a  striking  instance  of  this  in  ex  pa/rte  Dove  ton  (Queen's  Bench, 
12  Nov.  1855 ;  but  not  yet  reported),  where  two  of  the  Judges  expressed 
themselves  very  decidedly  to  the  above  effect. 

d2 
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sion  on  any  matters  that  concern  the  common  welfare,  is  usually 
known  in  our  time  by  the  name  of  the  Vestry,  It  has  formerly 
been  known  by  the  simple  name  of  Parish  Meeting,  or  by  that 
of  Convocation^  Convention,  etc.,  of  the  Parishioners.  The  name 
is  whoUy  immaterial. 

It  has  long  ago  been  settled  to  be  Common  Eight  and  Com- 
mon Law  that  whoever  occupies  land  or  other  premises  in  a 
parish,  inasmuch  as  he  has  the  benefits  of  what  is  done  for  the 
common  good  of  the  Parish,  cannot  escape  his  obligations,  as  a 
citizen,  by  merely  dwelling  out  of  the  Parish.*  In  a  case  in 
the  highest  courts,  it  was  emphatically,  and  very  soundly,  de« 
clared,  more  than  200  years  ago,  that ''  although  the  house 
wherein  Jeffrey  dwelt  be  in  another  parish,  yet,  forasmuch  as 
he  had  lands  in  the  parish  of  Haylesham  in  his  proper  posses- 
sion and  manurance,  he  is  in  law  a  parishioner  of  Haylesham. 
For  the  place  where  he  lies,  sleeps,  or  eats,  doth  not  make  him  a 
parishioner  only  ;  but  also,  forasmuch  as  he  manures  lands  in 
Haylesham,  and  by  that  is  resident  upon  it,  that  makes  him  a 
parishioner  of  Haylesham  also."  And  the  same  case  proceeds 
to  declare  (incidentally  illustrating  at  the  same  time  the  use  of 
the  word  "town"  equiyalently  for  "parish"), — "Altho'  he 
dwells  in  another  town,  yet,  forasmuch  as  in  judgment  of  law 
he  is  an  inhabitant  and  parishioner  of  Haylesham,  he  may 
come,  if  he  will,  to  the  assemblies  of  the  parishioners  of  Hayles- 
ham, when  they  meet  together  for  such  purposes,  "t 

The  broad  ground  of  Common  Bight  on  which  the  character 
of  the  assemblies  of  the  parishioners  has  always  rested,  is 
shown  strikingly  by  the  f3act,  that,  not  only  did  those  who  were 
distinguished  from  the  nominally  actual  land-owners  (i.  e,  lords 
of  manors)  by  the  term  "  villeins"  J — ^the  objects  of  much  mo- 
dem uninformed  sentimental  sympathy — take  a  direct  part  in 
those  Inquiries  which,  made  through  the  national  Institutions 
of  Local  Self-Grovemment,  form  the  Body  of  Betums  called 
"  Domesday  Book ;"  but  both  the  Statute  Book  and  the  records 
of  later  Parish  Inquiries  inform  us,  that  the  "  villeins"  and 
husbandmen  took  an  active  and  intelligent  part  in  the  affairs 

•  See  Rolls  of  Parliament,  21  Edw.  HI.  Pet.  No.  7 ;  21  &  22  Edw.  in. 
Pet.  No.  19 ;  Ih.  No.  26  ;  9  Hen.  IV.  No.  68,  etc. ;  and  after,  Ch.  VII.  Sec.  11. 

t  5  Coke's  Reports,  pp.  66,  67  ;  and  see  Fitch  v.  Fitch,  2  Espinasae  548. 

X  That  is,  literally,  "  parishioners'*  simply,  and  not  "liberi  tenentes 
terree."  The  Lords  of  Manors  were,  in  £Eu;t,  as  much  holders  under  oon<2t- 
timis  of  tenure  as  the  "  villeins''  were.     See  after,  p.  104. 
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of  Parishes.    The  Inqimitiones  Nxmixrwm  contain  several  ex- 
amples of  this  distinctly  stated,  as  well  as  many  implied ;  while, 
in  a  Statute  already  quoted,  express  provision  for  it  is  found.* 
It  has  been  already  seen  that  no  Bye-Law  will  be  good  and 
binding  unless  made  *'  after  warning  duly  given."      Similar 
warning  is  obviously  necessary  whatever  may  be  the  purpose 
of  the  Parish  meeting.     Hence  a  matter  of  primary  importance 
to  the  sound  and  lawful  action  of  the  Parish,  is  the  giving  of 
due  warning,  summons,  or  notice,  on  every  occasion  of  a  Parish 
meeting,  or  Vestry.     The  old  custom,  as  well  as  obvious  right- 
ness,  has  always  required  sufficient  notice  and  summons  before 
every  meeting  of  the  Parishioners  for  any  purpose.     Some  of 
these  Parish  meetings  are  held  at  stated  times ;  others  as  oc- 
casion needs.     On  account  of  the  gathering  of  all  weekly  in  the 
church,  the  custom  grew  up  of  notice  being  always  given  there,  in 
the  middle  of  the  service.    The  old  custom  further  was, — which 
prevailed,  indeed,  till  the  close  of  the  last  century, — to  hold  the 
Parish  meeting  on  the  Sunday,  after  church.    This  mode  of 
notice,  and  place  and  time  of  meeting,  never  had  anything 
whatever  to  do  with  any  ecclesiastical  pretensions.     In  that 
respect  no  charge  of  ecclesiastical  encroachment  can  be  made. 
They  were  mere  matters  of  obvious  convenience  and  consist- 
ency, in  times  when  men  habitually  gathered  together,  without 
divisions  among  them,  on  Sundays ;  and  when  religion  was  felt 
and  dealt  with  as  a  part  of  life,  and  not  treated  as  a  heartless 
form,  to  be  put  on  once  a  week,  and  distinguished  by  its  specia- 
lity and  separateness  from  life,  instead  of  by  leavening  and 
humanizing  the  whole.    The  hollow  conventional  tendencies  of 
our  day,  having  taught  men  (contrary  to  the  words  of  the 
Oreat  Teacher)  to  esteem  their  religious  duties  and  those  to 
their  neighbour  not  to  be  part  of  one  and  the  same  great  Law, 
have  discountenanced,  with  affected  purism,  both  parts  of  this 
custom.    By  an  Act  passed  in  1818  (58  Geo.  III.  cap.  69), 
commonly  known  as  "  Sturges  Bourne's  Act,"  the  old  common 
4;tt8tom,  of  a  Notice  given  in  the  Church,  was  recognized  and 
re-declared.    It  was  added,  however, — to  which  no  one  could 
object, — ^that  a  written  Notice  of  the  Vestry  must  be  fixed  on 
the  church  or  chapel  doors,  at  least  three  days  before  a  meeting 
of  the  Parish,  the  first  of  such  days  being  Sunday.f    An  Act 

*  See  before,  p.  86 ;  and  see  Chap.  VII.  Sec.  11. 

f  The  day  of  meeting  can  never,  therefore,  be  earlier  than  Thvmda,y  in 
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passed  twenty  years  later,*  however,  when  both  empirical  legis- 
tion  and  ecclesiastical  pretensions  had  made  further  advances, 
takes  the  usual  course  which  encroachments  on  Institutions 
and  Liberties  do.  The  old  and  most  important  custom  is  now 
repealed ;  and  only  the  new  and  imperfect  method,  of  a  written 
Notice,  is  kept ;  a  Notice  not  published  in  any  oral  manner, 
and  entirely  dependent  on  the  accident  of  its  catching  the  eye, 
for  it  to  be  known  at  all.  This  vicious  alteration  has  neces- 
sarily had  a  very  great  and  injurious  effect  upon  the  attendance 
at  Vestries,  and  consequently  upon  their  satisfactory  action. 
The  Act  in  question  goes  so  far  as  to  make  the  old  and  valuable 
custom  of  oral  Notice  actually  illegal.  A  still  later  Act  (13 
and  14  Vict.  cap.  57)  proclaims  the  practice  and  custom  of  all 
former  ages,  up  to  the  year  1850,  to  be  a  "  scandal  to  reli- 
gion" !f  Thus  do  conventionalism  and  formalism  aid  the  work 
of  fiinctionarism,  and  help  on  the  ends  of  the  Spoilers  of  our 
Institutions. 

The  Notices  of  Vestry  should,  however,  be  aflixed  to  all  places 
of  public  resort,  including  on  "  or  near  to^^  the  doors  of  all 
places  of  worship.  The  proper  person  to  sign  these  is  one  or 
.  both  of  the  churchwardens.  In  the  spirit  of  ecclesiastical  en- 
croachment, an  attempt  has  been  sometimes  made  to  suggest 
that  the  Minister  should  interfere  in  this  matter.  Nothing 
can  be  more  improper.  J     It  wiU  be  hereafter  shown  that  his 

the  same  week  (see  B.  v.  Best,  16  Law  Journal  Rep.  M.  C.  338).  But  it  may 
be  for  any  later  day  in  the  same  week,  or  an  early  day  of  the  following  week. 

♦  7  Wm.  IV.  and  1  Vict.  c.  45. 

+  A  mistake  is  often  made  in  referring  to  this  Act.  It  is  quoted  2Apro- 
hihUimg  meetings  in  the  Church.  This  is  entirely  erroneous.  Though  the 
spirit  of  the  Act  is  thus  unprotestant  and  bad,  the  acting  upon  it  happily 
depends  on  the  will  of  the  Vestry.  See  after,  pp.  95, 96  note,  and  Chap.  III. 
Sec.  14. 

:{:  It  is  necessary  distinctly  to  understand  that  even  the  Act  of  7  Wm.  IV. 
&;  1  Vict.  c.  45  gives  no  such  power  to  the  minister.  On  the  contrary, 
both  that  act  and  58  Geo.  III.  c.  69  are  silent  as  to  the  Summoner.  It  is 
a  Common  Law  duty,  to  be  discharged  by  the  de  facto  secular  head  of  the 
Parish,  ffence  it  is  expressly  laid  down  that  "  the  churckwardens  mutt  tum- 
mon  the  pariah :"  1  Modem  Reports,  p.  236 ;  and  "the  parson  never  aum- 
mons  the  Vestries,  that  being  the  office  of  the  Churchwardens  :*'  Strange's 
Reports,  1045.  The  same  thing  is  expressly  ordered  by  numerous  Statutes 
requiring  Parish  meetings  to  be  held  on  special  occasions.  Thus,  for  ex- 
ample, 1  &  2  Wm.  IV.  c.  60 ;  3  &  4  Wm.  IV.  c.  90  ;  15  &  16  Vict.  c.  85  ; 
18  &  19  Vict.  c.  120  ;  and  many  other  instances.  See  also  before,  p.  51 
note  J.  What  the  empirical  Act  of  7  Wm.  IV.  and  1  Vict.  c.  45  says  is, 
that  the  written  notice  must,  before  being  fixed  on  the  principal  door  of  the 
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interference  in  any  way  at  a  Vestry  is  illegal.  The  Churcli- 
wardens,  or  one  of  them,  are  the  persons  to  summon  ordinary 
Vestry  Meetings*  The  Constable  used  to  be  the  person  to 
summon  all  such  meetings ;  but  the  position  of  principal  Parish 
Officer,  in  which  character  the  Constable  was  summoner,  has 
long  been  filled  by  the  Churchwardens.  It  is  in  this  character 
that  the  latter  now  summon,  and  may  often  be  compelled  by 
legal  process  to  summon,  Vestry  Meetings.  The  parishioners 
should,  however,  always  take  care  to  have  a  clear  understand- 
ing, before  electing  churchwardens,  that  these,  or  one  of  them, 
wiU  summon  Vestries  whenever  desired.  Certain  Vestries,  on 
some  matters  relating  to  Highways,  are,  as  will  presently  be 
seen,  very  properly  required  to  be  summoned  by  the  Highway 
Surveyors.    The  Overseers,  also,  summon  certain  Vestries. 

In  many  parishes  it  is  the  rule,  and  it  ought  to  be  carried 
out  in  all  of  any  extent,  that  a  printed  copy  of  the  notice  calling 
each  Vestry,  shall  be  left  by  the  Beadel  at  every  house  in  the 
Parish,  before  the  day  of  meeting.* 

The  Notice  itself,  whether  it  be  printed  and  distributed, 
or  only  posted  on  or  near  the  Church  and  Chapel  doors,  must 
be  so  full  and  exact  as  to  leave  no  ground  for  the  plea  of  sur- 
prise.t    It  must  state  plainly  the  place,  the  day,  and  the  hour, 

chureh,  etc.,  have  a  certain  signature  (in  altematives,  of  which  the  church- 
warden etands  first).  I  conceive  it  dear  that  a  Yestiy  summoned  by  the 
Minister  alone,  of  his  own  authority,  would  not  be  a  legal  Vestry.  No  one 
is  bound  to  heed  it.     See  further,  bottom  of  p.  91. 

*  See  Rogers  v.  Davenant,  1  Modem  Hep.  236. 

+  Attention  has  already  been  called  in  the  text  to  the  words  **  on  or  near.  '* 
The  place  in  which  a  church  or  chapel  stands  is  often  enclosed  by  outer 
Gates ;  so  that,  except  just  during  service  time,  no  notice  fixed  on  the  door 
can,  in  fact,  be  seen.  The  use  of  the  clear  three  days'  notice  is,  that  in 
passing  to  and  firo,  all  may  see  it.  For  a  mere  piece  of  pedantry,  many 
churchwardens  will  insist  on  fixing  the  notice  on  the  door,  instead  of, — what 
ought  to  be  done  in  all  such  cases, — near  to  it,  namely  on  a  Board  at  the  outer 
gates  leading  up  to  the  door.  This  course  is  strongly  to  be  oondenmed  ; 
and  the  Vestry  in  such  places  should  insist  on  its  being  corrected.  It  has 
already  been  stated  that  the  notice  should  be  fixed  on  or  near  the  doors  of 
qU  chapels.  A  doubt  has,  certainly  very  inconsistently  and  injudiciously, 
been  attempted  to  be  raised  whether  dissenting  chapels  should  be  included. 
(SeeOrmerod  v.  Chadwick,  16  M.  &  W.  867.)  The  suggestion  of  such  a 
doubt  shows  that  the  intention  and  policy  of  the  Common  Law  and  of  the 
Statute  58  Geo.  III.  c.  69  (which  Lb  for  the  most  part  declaratory  merely) 
are  lost  sight  o£  That  intention  and  policy  are — that  full  Notice  shall  be 
given  to  aZ^  in  the  Parish.  There  cannot  be  the  least  doubt  that  the  Notice 
is  bound  to  be  fixed  on  all  dissenting  chapels  as  well  as  on  all  chapels  of  the 
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of  the  proposed  meetmg.  It  must  further  state,  concisely  bat 
clearly,  the  special  object  or  objects  of  the  meeting.  It  ha» 
been  seen  that  no  bye-law  or  rate  can  be  made  without  sucb 
notice  or  warning.  Even  in  the  case  of  an  adjourned  meeting, 
it  is  proper  that  notice  should  be  given,  though  it  is  not  neces- 
sary, unless  some  special  new  matter  arise,  that  the  notice  of 
an  adjourned  Yestry  should  repeat  the  statement  of  objects.* 
The  adjourned  Yestry  is  the  mere  continuati<m  of  the  original 
one. 

It  is  usual  to  end  notices  of  Yestry,  after  the  statem^it  of 
the  special  purpose  of  the  meeting,  with  the  words  "  and  on 
other  parochial  businessw"  But  it  must  be  distinctly  under* 
stood  that,  under  these  general  words,  no  important  businesa 
can  be  done  and  ended.  The  words  are  highly  useful,  as  a  no* 
tice  that  any  matter  can  be  brought  forward  anid  discussed. 
Under  these  words,  important  matters  are  often  brought  before 
the  Yestry  and  considered,  which  might  otherwise  be  neglected^ 
and  hence  mischief  be  suffered.  But  the  proper  course  to  take, 
when  it  is  intended  to  follow  this  up  by  definite  action,  will  be, 
to  move  that  the  Yestry  be  adjourned  to  a  given  day,  and  that, 
on  that  day,  such  and  such  a  matter  be  considered,  and  such 
action  taken  thereupon  as  the  Yestry  may  think  fit. 

This  is  the  most  convenient  place  to  remark  that,  ordinarily, 
any  Yestry  meeting  may  be  adjourned  from  time  to  time; 
which  is  often  a  useful  practice  where  an  important  discussion 
has  arisen.  Even  wh^re  an  Act  of  Parliament,  having  named 
a  particular  Yestry  meeting,  requires  a  thing  to  be  done  "  at 
the  said  Yestry  meeting"  (a  very  usual  mode  of  putting  it), 
the  meeting,  as  first  summoned,  may  be  continued,  by  adjourn- 
ment, to  any  fixed  time,  and  the  adjourned  meeting  will  still  be 
the  original  Yestry  and  a  compliance  with  the  Act ;  and  this, 
however  many  times  the  adjournment  may  take  place.f    It  ia 

Established  Church.  This  is  made  the  clearer  by  the  words  of  sec.  7  of  58 
Geo.  III.  c.  69, — ^which  states  that  Notice  shall  be  given  in  such  manner 
"as  shall  be  most  effectual  for  communicating  the  same  to  the  inhabitants 
of  every  such  parish,  township,  viU,  or  place  respectively.'*  The  actual  and 
principal  decision  in  the  case  of  Ormerod  v.  Ghadwick  directly  confirms,  and 
is  indeed  based  upon,  this  ground ;  namely,  that  aU  chwchta  and  cha'peU 
ihaZ  art  vn  vse  should  have  notice  affixed.  See  further,  R.  v.  Marriott,  12 
A.  &  £.  779,  and  R.  v,  Whlpp,  4  Q.  B.  141. 

*  Scadding  v.  Lorant,  13  Q.  B.  706  ;  and  afi&rmed  3  H.  L.  Ca.,  41S. 

t  See  R.  v.  Newington,  17  Law  Journal  Rep.  Q.  B.  p.  220. 
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under  such  adjournments  that  Polling,  presently  to  be  men- 
tioned, takes  place.  But  there  are  some  cases  in  which  Acts  of 
Parliament  adhere  more  strictly  to  the  Common  Law  principle 
and  practice, — «nd  where  the  proceeding  to  be  carried  out  is 
required  to  be  done  within  a  obtain  given  time,  in  which  case 
<of  coiurse  an  adjournment  beyond  that  time  would  vitiate  the 
proceeding ;  or  where  it  is  specified  that  the  act  must  be  done 
hy  those  present  at  a  specific  Vestry  meeting, — in  which  case 
there  can  be  no  adjournment  for  a  Poll,  but  the  Vote  must  be 
taken,  as  it  ought  always  to  be,  by  the  voices  of  those  present, 
and  none  can  shrink  &om  the  duty  of  giving  his  vote.*  Some 
late  Acts  give  examples  of  this  more  wholesome  system ;  such 
jw  the  Lighting  Act,t  Public  Libraries  Act,!]:  and  Highway 
Act  ;§  by  the  first  two  of  which,  the  adoption  of  the  Act  is  to 
be  determined  by  the  assent  of  "  two-thirds  of  the  ratepayers 
present  at  such  meetrog ;"  and  by  the  last,  the  Highway  Board 
is  (within  fourteen  days  after  the  26th  March)  to  be  agreed  on 
by  "  two-thirds  of  the  votes  of  the  Vestrymen  present  at  such 
meeting."  The  words  in  all  these  cases  are  precisely  equiva- 
lent. ||  The  meeting  may  in  each  case  adjourn  to  discuss  the 
matter,  but  it  cannot  adjourn  to  take  the  vote. 

To  return  to  the  notice  itself: — such  notice  may  be  either 
ki  print  or  in  writing,  or  partly  in  both ;  but  the  signatures  of 
the  copies  posted  on  or  near  the  church  and  chapel  doors  must 
be  the  actual  signatures  of  the  Churchwardens.  And  the  notice 
must  be  stuck  up  before  service  begins  on  the  Sunday  from 
which  the  three  clear  days'  notice  has  to  be  counted. 

It  is  usual,  in  rural  districts,  and  is  a  very  wholesome  custom, 
that  the  church  Bell  shall  sound  for  some  time  before  the  meet- 
ing. This  was,  anciently,  the  universally  necessary  mode  of 
aummons.     It  is  called  the  mote-bell ;%  and  has  no  sort  of  cou- 

*  See  R.  V,  EynBham,  18  I^w  Joumal  Rep.  Q.  B.  210. 

t  8  &  4  Wm.  IV.  c.  90,  a.  8.   As  to  Poll  under  this  Act,  see  after,  p.  136. 

t  18  &  19  Vict.  c.  70,  8.  8.  There  can  be  no  Poll  under  this  section,  nor 
under  a.  18  of  Highway  Act. 

§  5  &  6  Wm.  IV.  c.  50,  s.  18  ;  aiso  s.  9. 

R  See  p.  59,  for  another  instance  where  the  division  of  those  actoall} 
present  is  indispensaUe. 

If  Mote,  i.  e.  moot, — discussion.  Such  meetings  were  formerly  all  called 
PoQc-motes,  that  is,  meetings  of  the  folk  to  deliberate.  There  was  the  Shire- 
mote,  the  Hundredfnote,  the  Borough-mote,  as  well  as  this  ParUh-mote. 
PoUc-moU  is  generic  ;  the  others  Bpeciiic. 
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nection  witb,  or  reference  to,  any  ecclesiastical  purpose  or  idea, 
any  more  than  the  Church  Clock  has,  or  the  Morning  Bell,  or 
the  Curfew  Bell. 

The  Vestry  Meeting,  thus  summoned,  is  in  its  own  hands. 
That  is  to  say,  it  is  its  duty  to  appoint  its  own  chairman,  and 
to  adjourn  when  itself  thinks  proper.  The  senior  Churchwar- 
den is  usually  considered  the  properest  person  to  appoint  chair- 
man. Thus  any  invidiousness  may  be  avoided.  The  chairman 
of  this  Meeting  cannot  himself  adjourn  it,  any  more  than  the 
Speaker  of  the  House  of  Commons  can  adjourn  that  House.* 

Attempts  have  indeed  been  made,  in  modem  times,  to  set 
up  pretensions  in  the  Minister,  as  MinisteVy  to  preside  at  and 
control  Vestry  meetings.  Such  pretensions  will  be  considered 
separately  in  a  later  chapter.  It  is  enough  now  to  say  that  the 
attempt  to  set  up  and  carry  out  such  pretensions  is  wholly  in- 
consistent as  weU  with  Ecclesiastical  as  Common  Law. 

It  is  the  duty  of  the  chairman,  immediately  on  taking  the 
chair,  to  cause  the  minutes  of  the  preceding  meeting  to  be 
read,  slowly  and  distinctly,  so  that  the  meeting  shall  be  able 
to  know  whether  or  not  those  Minutes  are  a  correct  entry  of 
the  actual  proceedings  purporting  to  be  recorded.  He  must 
then  put  it  to  the  Vote  whether  the  meeting  "approve"  and 
"  confirm"  the  minutes — ^that  is,  as  such  correct  entry .f    He 

*  Stoughton  V.  Reynolds,  2  Strange,  1045.  This  is  a  point  which  did  not 
need  a  decision.  It  is  self-evident.  Bat  I  cite  this  case,  which  unquestion- 
ably states  the  Law  correctly,  because  in  a  later  case  (R.  v.  D'Oyly,  12  A.  & 
E.  189)  some  misapprehension  of  the  Law  arose ;  the  result  of  which  would 
be  to  introduce  the  very  greatest  confusion  into  all  public  business.  The 
case  of  R.  v.  D'Oyly  is  more  fully  noticed  in  a  later  Chapter  (VI.).  That  case 
is  inconsistent  with  itself,  as  the  Vestry  was  not  summoned  by  the  Rector, 
but,  as  was  proper  and  right,  by  the  Churchwardens.  It  has  already  been 
directly  overruled,  on  the  most  material  point  which  it  professed  to  decide, 
by  R.  V.  Newington,  17  Law  Journal  Rep.  Q.  B.  220  (which  properly  re- 
asserts the  Common  Law,  that  it  is  for  the  meeting,  and  inot  the  chairman,  to 
determine  how  the  vote  is  to  be  taken — and  therefore,  necessarily,  when 
and  where).  Its  novel  ruling  as  to  Notice  of  Vestry  is  directly  contrary  to  the 
Law  as  uniformly  declared  and  settled  by  decision,  statute,  and  custom  before 
and  since ;  and  cannot  therefore  be  entertained  for  a  moment.  The  value  of 
the  case  as  an  authority  on  any  point  may,  therefore,  be  readily  estimated, 
but  will  be  more  ftdly  shown  in  Chapter  VI. 

t  Practically  speaking,  the  Minutes  of  meetings  are  made,  in  rough,  on 
Hheets  of  paper  at  the  time,  and  afterwards  entered  fair  in  the  bound  Minute 
Book.  This  Minute  Book  is  then  read  over,  as  the  first  business  of  the  next 
meeting,  and  it  is  put  to  the  vote  "  that  the  minutes  now  read  be  approved." 
I'he  meaning  of  this — ^aod  the  point  is  one  of  very  great  importance — ^is  not 
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must  take  care  that  every  parishioner  present  has  the  oppor- 
tunity of  expressing  himself  once  on  each  question  that  arises. 
He  must  take  care  that  every  question  is  brought  forward  in 
its  proper  order ;  namely,  first,  such  matters,  or  reports  of  com- 
mittees, as  arise  upon  the  minutes  of  the  last  meeting ;  next, 
the  matters  touching  which  special  notice  was  given  in  the 
summons  calling  the  Vestry';  and,  lastly,  any  "  other  parochial 
business"  that  any  parishioner  may  desire  to  bring  forward. 
He  must  prevent  any  one  speaking  twice  on  the  same  question, 
except  in  reply  or  explanation.  He  must  take  care  that  the 
Vote  is  taken  with  fairness  and  exactness,  both  afi&rmative  and 
negative  being  put  upon  every  question ;  and  he  is  bound  to 
take  steps  truly  to  ascertain  the  vote.  His  word  cannot  settle 
it.*  How  the  vote  shall  be  taken,  it  is  for  the  meeting,  not  the 
chairman,  to  determine.f  This  preUminary  point  (should  any 
dispute  arise  upon  it)  must  be  determined  by  division  of  those 
actually  present  at  the  moment  of  the  motion  being  raised  that 

that  the  reaolutions  and  acts  of  the  last  meeting  are  to  be  in  any  way  ques- 
tioned or  reopened  on  this  vote,  but,  simply,  that  the  minutes  read  are  a 
comet  entry.  Those  hearing  them  read  and  voting  them  approved,  are 
"approvers"  in  the  sense — still  sometimes  used  in  other  cases — of  being 
mtnesses  to  the  correctness  of  the  minutes  entered. 

The  Chairman  puts  his  signature  to  the  minutes,  as  the  organ  of  the  meet- 
ing, testifying  to  their  correctness.  This  ought  always,  properly  speaking, 
to  be  the  Chairman  of  the  meeting  itself  of  which  the  minutes  are  the  re- 
cord,— not  (if  he  be  a  different  person)  the  Chairman  of  the  meeting  at  which 
the  minutes  have  been  read  and  approved.  The  Chairman  of  the  Meeting 
of  which  the  Minutes  are  the  record,  must  necessarily  be  the  bebt  attestor 
of  any  one  to  their  correctness.  The  real  testimony  therefore  is  twofold  : — 
firtt,  the  Signature  of  the  Chairman  ;  and,  second,  the  entry,  on  the  minutes 
of  the  next  meeting,  that  ''  the  minutes  of  the  last  meeting  were  read  and 
approved.'*  The  principle  of  this  does  not  seem  to  have  been  quite  clearly  i/d 
understood.  See  Southampton  Dock  Co.  v.  Richards,  1  Manning  and  Gran-  3^A ' 
ger  448  ;  and  West  London  Railway  Co.  v.  Bernard,  3  Q.  B.  873.  ^T, 

At  Vestry  meetings  in  rural  districts,  where  the  resolutions*  passed  are  / 
commonly  few,  and  where  considerable  intervals  often  pass  between  the  '^ 
meetings  of  the  Vestry,  the  custom  is,  for  the  resolutions  and  other  proceed- 
ings to  be  themselves  entered  in  the  Minute  Book  while  the  Vestry  is  sit- 
ting, and  for  the  entry  to  be  signed,  on  the  spot,  by  the  Chairman  and  as 
many  as  please  of  those  present.  IVenty  or  thirty  signatures  are  often  found 
in  such  Minute  Books. 

The  Minutes  must  be  entered  by  the  Vestry  Clerk,  if  there  be  one  ;  if  there 
be  none,  by  one  of  the  Churchwardens.  On  the  vote  being  put  for  the  ap- 
proval of  the  &ir  entry  of  them,  none  can  vote  on  the  question  of  approval 
but  those  who  were  present  at  the  meeting  of  which  they  are  the  minutes. 

*  See  R.  V.  Newington,  17  Law  Journal  Rep.  Q.  B.  222  ;  and  see  £lt  v. 
Islington  Burial  Board,  1  Kay,  449. 

t  R.  ».  St.  Pancras,  11  A.  &  E.  15. 
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the  vote  shall  be  by  ballot,  or  by  open  Poll,  or  by  whatever  other 
means  shall  be  deemed  convenient  by  any  one  who  chooses  to 
propose  a  method  * 

Under  ordinary  circumstances,  the  Chairman  merely  presides, 
without  himself  giving  a  vote  either  way,  the  numbers  on  each 
side  usually  differing  so  much  that  his  own  vote  on  either  side 
becomes  immaterial.  And  it  is  certainly  much  better  that,  if 
possible,  the  Chairman  should  remain  neutral.  But  he  is  still 
a  Parishioner,  and  cannot  be  deprived  of  his  right  to  an  opinion. 
On  the  contrary,  the  fact  of  his  being  chosen  chairman  implies, 
in  itself,  the  placing  of  greater  than  ordinary  confidence  in  him, 
and  the  vesting  him  with  the  powers  necessary  to  carry  busi- 
ness to  a  conclusion.  Hence  arises,  as  a  necessary  incident, 
the  "  casting  vote"  of  the  Chairman ;  that  is,  the  right  to  give, 
in  addition  to  his  single  vote  in  common  with  all  other  Parish- 
ioners, a  second  vote  in  case  the  votes  on  each  side  turn  out  to 
be,  without  such  casting  vote,  equal.  This  is  a  right  without 
which  business  would  sometimes  be  brought  to  a  dead  lock.  It 
is  a  right,  however,  which  ought  only  to  be  exercised  with  a 
deep  sense  of  responsibility  .f 

This  brings  us  to  consider  somewhat  more  closely  the  mode 
of  taking  the  sense  of  the  Parishioners  at  any  Vestry  Meeting. 

The  former,  and  correct,  practice  was,  that  the  votes  of  those 
present,  afber  due  summons,  bind  aU.  Several  illustrations, 
clearly  proving  this,  have  been  already  quoted.  All  show  that, 
after  due  warning,  "  the  major  part  of  them  that  appear  may 
bind  the  Parish.^"  Anything  in  the  shape  of  a  subsequent 
Foiling  is  imsound  in  principle,  unconstitutional  in  essence, 
and  unsanctioned  by  any  true  authority.  It  is  one' of  the  un- 
fortunate innovations  which  have  crept  in.  The  practice  itself 
is  no  matter  of  "  common  right,"  as  sometimes  alleged.  Quite 
the  reverse.     It  necessarily  operates  as  a  premium  and  excuse 

*  The  course  thus  obviously  sometimes  rendered  necessary  in  the  mode 
of  procedure,  namely,  by  immediate  division  of  those  then  actually  present, 
is  recognized  in  the  judgment  of  the  Court  in  R.  v.  St.  Pancras,  11  A.  &  EL 
26,  27.     See  also  before,  p.  57>     As  to  such  division,  see  after,  p.  62. 

t  The  58  Greo.  III.  c.  69,  s.  2,  is  merely  Declaratory  on  this  point.  The  right 
to  a  casting  Vote  is  incident  to  the  office  of  Chairman. — As  I  have  had,  and 
shall  have,  occasion  often  to  notice  certain  Acts,  or  parts  of  Acts,  as  Decla- 
ratory, in  contradistinction  to  what  is  fresh  enactment,  I  request  the  reader's 
attention,  once  for  all,  to  what  is  explained  as  to  this  very  important  dis- 
tinction, and  as  to  the  value  of  Declaratoiy  Acts,  in  'Local  Self-Qoyem- 
ment,'  pp.  155,  256. 
t   1  Modem  Rep.  236. 
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for  men  to  neglect  their  duties.  The  essence  of  all  English  In- 
stitutions is  Discussion,  and  conclusion  founded  thereupon. 
When  men  must  be  present  in  order  to  vote, — and,  if  absent, 
will  be  always  bound  by  the  votes  of  those  present, — they  take 
care  personally  to  come  up ;  and,  thus  coming  up,  they  hear  all 
the  discussion ;  and  so  only,  upon  and  by  means  of  discussion^ 
can  they  learn  the  full  merits,  and  vote  soundly.  When  they 
can  vote  by  a  subsequent  PoZZ,  though  absent  at  the  discussion 
(which  is  the  essence  and  meaning  of  a  '^  FolV^  as  distinguished 
from  a  "  Dwision^^),  the  necessity  is,  that  they  vote  in  ignorance 
and  by  prejudice,  not  according  to  right  and  the  merits.  Men 
are  thus  habitually  taught  to  neglect  the  duty  of  taking  a  per- 
sonal part  in  the  considering  of,  and  carrying  out,  what  con- 
cerns the  welfare  of  their  neighbours.  They  are  taught  to 
regard  prejudice  rather  than  truth, — cabal  and  whipped-up 
numbers  rather  than  discussion  and  honest  opinion.  No  inno- 
vation has  been  more  pernicious.  Every  honest  man,  mindful 
of  his  duty,  will  personally  attend  every  Vestry  Meeting,  not- 
withstanding this  truly  insidious  innovation.* 

The  only  excuse,  having  even  any  show  of  plausibility,  for 
the  use  of  the  Poll,  is  that  in  populous  parishes  the  whole  can- 
not otherwise  vote.t  But  this  is  a  &llacy.  It  is  the  adoption 
of  Toumships,  or  the  adaptation  of  the  Ward  system,  that  is 
really  needed  in  such  cases.^  Foiling  is  a  device  both  clumsy 
and  ineffectual. 

This  mischievous  innovation  of  the  Foil  has,  however,  though 
certainly  unconstitutional  and  contrary  to  Common  Law,  grown 
so  much  into  use,  and  been  so  much  &voured  by  many  of  the 
Statutes  that  have,  of  late  years,  helped  to  undermine  the  vitality 
of  our  Local  Institutions,  that  it  will  remain  for  some  time,  no 
doubt,  as  a  common  practice.  So  long  as  it  does  thus  remain, 
it  is  important  that  it  should  be  clearly  understood  that  the 
right  to  demand  a  Poll  is  one  common  to  every  parishioner. 
The  Chairman  cannot  control  the  demand  in  any  way.  Any 
parishioner  present  may  demand  a  PoU ;  and,  if  it  is  not  pro- 
vided for  at  once,  he  may  compel  it,  by  application  to  the  Court 
of  Queen's  Bench  against  the  Parish  officers.§ 

*  On  the  subject  of  Polling,  and  its  consequenoes,  see  'Local  Self-Govern - 
ment  and  Centralization/  pp.  81, 185,  198,  245. 

t  Campbell  v.  Maund,  5  Adolphns  &  Eltis,  879 ;  R.  v.  Newington,  17  Law 
Joninal  Rep.  Q.  B.  p.  222.  J  See  before,  p.  34  and  note. 

§  Campbell  v.  Maund,  5  A.  &  £.  865  ;  R.  v.  Lambeth,  8  A.  &  E.  356 ;  R. 
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In  the  great  majority  of  actual  cases,  however,  practically 
speaking,  no  Poll  is  taken.  The  necessity  for  a  correct  taking 
of  the  vote  becomes,  therefore,  immediate.  The  ancient  and 
correct  course,  as  illustrated  by  several  of  the  cases  already 
quoted,  and  by  very  many  that  might  be  added,  is,  for  the  Body 
of  Parishioners,  after  deliberation,  to  divide,  as  is  done  in  the 
House  of  Commons  to  this  day.  The  usual  mode  of  voting 
in  Parish  Meetings, — ^used  even  now  unless  where  a  Poll  is  de- 
manded,— is  by  show  of  hands.*  Where,  however,  the  number 
is  large,  there  is  considerable  difficulty  in  counting  hands ;  and 
the  best  plan  to  be  then  adopted  is  an  actual  division,  by  means 
of  the  two  sides  of  the  room. 

Whether  the  show  of  hands  appears  to  the  Chairman  doubt- 
ful, or  whether,  however  satisfied  the  Chairman  may  be,  any  one 
calls  for  a  Division,  the  Chairman  should  forthwith  divide  the 
meeting.\  In  that  case,  the  doors  should  be  closed ;  and  the 
Chairman  must  forthwith  name  two  tellers  from  each  party  (that 
is,  two  for  the  ayes  and  two  for  the  noes),  one  of  each  of  whom 
must  count,  in  company  with  one  of  the  other  party,  those  on 
each  side  of  the  room,  so  that  the  two  shall  check  each  other. 
The  whole  number  present  at  the  meeting  must  range  them- 
selves, aye  and  no,  on  the  two  opposite  sides  of  the  room,  and  so 
wait  till  the  counting  by  the  tellers  is  over.  The  tellers  must 
then  give  in  to  the  Chairman  the  number  found  on  each  side, 
as  agreed  on  between  them.  If  they  cannot  agree,  they  must 
count  again.  When  the  Chairman  has  received  the  numbers 
from  both  sides,  he  must  declare  the  result.  This  wiU  thus  be 
obtained  speedily,  certainly,  and  satisfactorily,  with  no  room 
for  trickery  or  cajolery,  or  whipping-up  uninformed  voters.J 

Sturges  Bourne's  Act  made  another  and  very  remarkable  in- 
novation ;  which,  be  it  observed,  could  never  have  been  intro- 
duced but  for  the  previous  introduction  of  Polling, — thus  illus- 
trating,  in  a  striking  manner,  the  way  in  which  one  encroach- 
ment and  violation  of  principle  invariably  becomes  the  stepping- 

V.  NewingtoD,  17  Law  Journal,  Q.  B.  220  :  R.  v.  Keynsham  (Q.  6.  6  May 
1866).  What  was  said  on  this  matter  in  R.  v.  D'Oyley,  12  A.  &  E.  189,  is, 
like  erery  other  point  in  that  case,  at  variance  both  with  Principle  and  with 
every  established  rule  of  Law  and  Practice.  As  to  the  practical  mode  of 
taking  the  Poll,  see  before,  p.  5Q,  and,  in  detail,  after,  Chap.  YII.  Sec.  11. 

*  This  is  admitted,  in  the  strongest  terms,  even  in  Campbell  v.  Maund, 
5  A.  &  £.  882,  883. 

+  R.  V.  St.  Pancras,  11  A.  &  E.  p.  15.  J  Ibid.,  p.  27. 
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stone  to  another.  That  Act  introduced,  for  the  first  time,  the 
system  of  plurality  of  votes.  This  is  a  complete  inversion  of 
every  right  and  constitutional  principle.  Before  that,  one 
man's  vote  was  as  good  as  another's.  His  vote  represented 
what  alone  it  ought  ever  to  do,  the  judgment  of  a  free  man. 
The  rich  man  has  always  more  means  of  helping  himself  than 
his  poorer  neighbour  has.  He  always  has  more  extraneous  in- 
fluence. The  depriving  the  poorer  man  of  the  protection  of  an 
equal  vote, — of  the  right,  that  is,  to  the  equal  use  of  his  mindy 
(which  is  the  real  point), — is  entirely  unconstitutional  and 
unprecedented,  and  a  measure  that  nothing  can  justify. 

The  stake  a  man  has  in  the  country,  or  in  his  parish,  is  not 
to  be  measured  by  his  hoarded  wealth.  It  is  best  measured  by 
the  energy  expended,  and  needing  to  be  expended,  either  by 
hand  or  head,  in  obtaining  the  means  of  living;  and  so  the 
most  strongly  felt  as  needing  guarantees  for  its  free  exercise 
and  disposition.  The  man  who  has  earned,  and  looks  forward 
to  earning  in  the  friture,  his  20«.  a  week,  has  at  least  as  real  a 
stake  in  the  country  and  the  parish,  and  in  the  maintenance  of 
the  peace  and  welfare  of  both,  as  the  man  who  has  inherited 
his  twenty  thousand  pounds  a  year.  And  he  is  full  as  much 
interested  in  judging,  and  quaUfied  to  judge,  of  all  the  matters 
that  concern  him  as  a  member  of  the  social  community.  The 
less  a  man  has  of  private  means,  the  more  important  it  is  to 
him  that  every  common  right,  instituted  for  protecting  and 
securing  the  private  means  he  has  or  strives  for,  should  be 
maintained,  and  that  every  common  duty  should  have  the  oppor- 
tunity and  certainty  of  being  well  fulfilled.  The  only  justifi- 
able test  is  that  of  bond  fide  interest.  The  Common  Law  very 
soundly  fixed  this  test  at  a  year  and  a  day's  residence ; — that 
is,  an  actual  interest  in  the  place  was  taken  to  be  proved  by  a 
residence  there  for  one  whole  year,  and  by  the  intention  of  re- 
mfdning  there  shown  in  beginning  another  year. 

The  only  restriction,  in  any  other  sense,  upon  voters  at  Pa- 
rish Meetings,  is  connected  with  the  fulfilment  of  the  liability 
to  local  burthens.  In  this  respect  a  much  more  constitutional 
and  soimd  system  prevails,  or  rather  has  been  maintained  (for 
it  was  formerly  universal),  in  Parish  afiairs  than  in  the  afijEiirs 
of  parliamentary  and  borough  elections.  There  is  here  no  se- 
lect roll  of  voters — a  purely  artificial  device.  It  is  the  business 
of  the  proper  officers  to  take  care  that  every  man  occupying 
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witHin  the  Parish  is  on  the  Parish  Books.  He  is  there  as  a  re- 
sponsible man.  Being  there,  he  comes  under  obligations  to 
contribute  to  all  local  rates  and  other  burthens.  Being  there, 
he  is  a  Parishioner,  and  has  a  Common  Bight  to  a  voice  at 
every  meeting  of  Parishioners.  If  he  have  not  fulfilled  his  ob- 
ligations in  one  respect,  he  cannot  rightly  claim  his  prerogti- 
tivee  in  the  other :  but  no  option  of  enrolment  is  left  with  him- 
self, nor  is  ratepaying  made  a  test  of  his  citizenship.  His  oc- 
cupancy is  the  sole  test.  Batepa3ring  is  simply  one  co-relative 
consequence  of  his  occupancy ; — of  which  taking  part  in,  and 
voting  at,  all  Parish  meetings  is  another  but  co-relative  conse- 
quence.* 

No  term  of  residence  is  now  necessary  to  give  the  full  rights 
of  a  parishioner.  Qood  taste,  and  the  smallest  sense  of  pro- 
priety, will  lead  every  man  to  watch  the  course  of  procedure, 
and  learn  the  local  conditions,  in  modest  silence  for  a  time, 
before  himself  taking  a  prominent  part  in  the  affairs  of  a 
new  neighbourhood ;  but,  in  point  of  law,  the  moment  a  man 
enters  a  new  Parish,  as  a  Parishioner,  he  becomes  clothed  with 
most  of  the  functions,  as  well  as  liable  to  all  the  burthens, 
of  a  full  Parishioner.  It  has  been  seen  that  the  Common  Law 
adopted  a  sounder  rule.  Some  late  Acts  have  wisely  recurred 
to  this.f 

Having  thus  touched  on  the  true  and  full  Parish  Meeting, 
commonly  called  the  ''open  Vestry,"  it  should  be  added  that, 
in  some  Parishes,  there  exists  the  practice  of  what  is  called  a 

*  See  before,  p.  52,  and  after,  Chap.  VII.  Sec.  11,  on  Enrolment.  It  is  pro- 
per to  notice  here  another  circumstance  (besides  non-fulfiUnent  of  the  obliga- 
tions above  alluded  to)  which  will  deprive  a  man  of  his  right  to  take  part 
and  vote  at  a  Parish  Meeting ;  namely,  the  becoming  an  Outlaw.  The  Law 
has  always  been  most  jealous  of  any  one  incurring  danger  of  being  put  under 
the  ban  of  Outlawry  without  full  notice,  and  opportunity  given  to  him  to 
avoid  it.  By  6  Hen.  VIII.  c.  4  proclamation  of  the  threatened  outlawry  is  to 
be  made  three  times,  in  the  County  Court  and  at  the  Sessions.  By  81  Eliz. 
c.  8  proclamation  is  to  be  made,  in  addition  to  those  at  County  Court  and 
Sessions,  at  the  door  qf  the  chwrch  or  chapd  of  the  town  or  pariah  where  he 
who  is  threatened  with  Outlawry  shall  be  dwelling.  And  see  4  &  5  W.  &  M. 
c.  22.  This  still  remains  the  Law,  with  the  exception  that,  by  7  Wm.  IV.  and 
1  Vict.  c.  45,  the  proclamation  must  be  in  writing  affixed  to  the  door,  and 
not  made  orally  as  before.  As  to  the  "  Lmo-foorih  man  "  and  the  "  Outlaw,*' 
see  my  '  GJovemment  by  Commissions,*  p.  829,  eta  The  point  is  an  import- 
ant one. 

t  8  &  4  Wm.  IV.  c.  90,  s.  14 ;  4  &  5  Wm.  IV.  c.  76,  s.  40 ;  18  &  19 
Vict.  c.  120,  8.  16 ;  etc. 
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"select  Vestry."     On  the  nature  of  this,  and  the  Acts  which 
affect  it,  I  shall  treat  in  considering  Parish  Committees.* 

It  must  be  remembered  that  all  that  has  been  thus  said  of 
the  Parish  Vestry,  applies  equally  to  the  Vestry  of  any  Town- 
ship, Hamlet,  Tything,  or  otherwise,  where  a  Vestry,  separate 
from  that  of  the  original  Parish,  has  been  held  by  custom,  or 
under  any  Local  Act,  or  by  virtue  of  any  other  lawful  sanction.! 
An  apparent  difficulty  has  sometimes  arisen  as  to  what  consti- 
tutes the  "  Vestry  "  in  some  particular  Parish  or  Hamlet, — 
owing  to  the  loose  language  often  used  in  both  Local  and  Ge- 
neral Acts  of  Parliament.  This  difficulty  has  particularly  arisen 
where  there  exists  an  elected  or  representative  Body,  to  trans- 
act some  of  the  ordinary  functions  of  the  Vestry,  while  the  old 
Common  Law  Body  of  the  whole  Parishioners  still  meets  once 
a  year  to  choose  Churchwardens  and  Overseers.  Every  case 
must,  of  course,  depend  on  its  own  states  of  fact.  I  have  seen 
no  such  case  in  which,  on  a  fuU  consideration  of  all  the  facts, 
and  comparison  of  these  with  the  principles  of  the  Common 
Law,  it  has  not  been  possible  clearly  to  reconcile  the  apparent 
difficulty.  It  is  sufficient  now  to  say,  that  it  does  not  follow 
that,  because  the  members  of  an  elected  Body  are  called  *' Ves- 
trymen," therefore  that  Body  is  "the  Vestry."  Nor,  on  the 
other  hand,  because  another  Body  is  merely  described  as  a 
"  Meeting  of  Parishioners,"  is  it  any  the  less  "  the  Vestry."  It 
is  the  being  a  lawfully  summoned  meeting  of  "  the  Parish- 
toners  "  that  constitutes  it  a  Vestry.^ 

♦  Cfhapter  IV. 

+  See  before,  pp.  SZ-iS.  Also  58  Qeo.  III.  o.  69,  a.  7,  which  is,  however, 
merely  dedaratoiy  of  the  Common  Law. 

t  See  before,  p.  52.  The  Burials  Act  of  15  &  16  Vict.  o.  85,  and  Baths 
and  Washhonses  Act  of  9  &  10  Vict.  c.  74,  make  their  interpretation  of 
"  Vestry  "  to  be,  "  the  inhabitants  of  the  Parish  lawfully  assembled  in  Vettry, 
or  for  any  of  ike  pwrpoui  for  which  Vestries  are  holden.*'  The  Baths  and 
Washhouses  Act  of  10  &  11  Vict.  c.  61  varies  this  interpretation — and  it 
is  strange  that  the  later  Burials  Act  did  not  follow  this,  instead  of  the  last 
quoted  and  less  comprehensive  interpretation.  The  language  of  10  &  11 
Vict.  c.  61  is: — "Any  Body  of  persons,  by  whatever  name  distinffuished, 
acting,  by  virtue  at  any  Act  of  Parliament,  Prescription,  custom,  or  otherwise, 
as  or  instead  qf  a  Vestry  or  Select  Vestry." — ^This  is  a  good  definition  of 
what  is  here  meant  by  "  the  Vestry."    See  also  18  &  19  Vict.  c.  70,  s.  8. 

Though  this  work  does  not  treat  of  ecclesiastical  matters,  and  therefore, 
as  already  stated,  the  "  Ecclesiastical  Districts  "  and  "  New  Parishes  "  which 
have  been  or  may  be  formed  under  the  Church  Building  Acts  and  '  New 
Parishes  Act,  1856,'  do  not  oome  within  its  scope,  it  is  of  much  practical 
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Many  matters  of  practical  detail  can  be  dealt  with,  execu- 
tively, far  better  by  small  bodies,  specially  appointed  for  the 
purpose,  than  by  large  ones.  Hence  the  system  of  appointing 
Committees  has  grown  up,  wherever  free  government  exists. 
It  prevails  throughout  all  parts  of  our  constitutional  system, 
from  the  Parish  Vestry  to  the  House  of  Commons.  The  Cabi- 
net itself  (though  the  fact  is  often  lost  sight  of)  is  but  a  Com- 
mittee of  the  Privy  Council.  The  Jury  is  a  Committee  of  the 
Shire  or  Borough  for  which  it  serves.  This  system  has  long 
prevailed  in  the  management  of  Parish  affairs ;  and  will  there- 
fore properly  form  a  special  topic,  to  be  hereafter  dealt  with. 

importance,  in  order  to  prevent  oonfiuion,  to  point  out  the  position  in 
which  the  nominal  Vestry  of  any  such  ecclesiastical  District  or  New  Parish 
stands.  It  should  first  be  remarked  that  while,  under  the  Church  Building 
Acts  of  59  Geo.  III.  c.  184,  3  Geo.  IV.  c.  72,  and  8  &  4  Vict.  c.  60,  these 
Vestries  were  "Select,"  the  Act  of  14  &  16  Vict.  c.  97  abolished  this  "  Se- 
lect Vestry."  The  Vestries  of  all  district  churches  and  "New  Parishes" 
are  now  open — that  is,  they  consist  of  all  pew-occupiers.  But  these  Ves- 
tries have  nothing  whatever  to  do  with  anything  except  "the  care  and 
management  of  the  concerns  of  the  church  or  chapel,  or  the  rcpairs  thereof 
and  other  matters  and  things  relating  thereto."  They  are  not  a  "  Vestry  " 
in  the  sense  of  any  of  the  Acts  quoted  at  the  beginning  of  this  Note,  nor  in 
that  of  sec.  44  of  the  Charitable  Trusts  Act,  1855  (by  which  accounts  of  Cha- 
rities are  to  be  laid  before  the  Vestry),  nor  in  that  of  any  other  Act  of  a 
similar  nature  (see  before,  p.  51,  note).  Without  a  clear  understanding  of 
this  point,  confusion  is  certain  to  arise,  as  already  pointed  out  before,  p.  40, 
note,  especially  since  the  New  Parishes  Act,  1856.  All  such  Districts  and 
New  Parishes  are  constituted  for,  and  limited  to,  "  ecclentutical  ptbrpotes  only" 
and  are  "  not  to  be  deemed  districts  for  any  other  purpose  whatsoever"  (see 
59  Geo.  III.  c.  134,  s.  6 ;  1  &  2  Wm.  IV.  c.  38,  s.  10 ;  1  &  2  Vict.  c.  106,  s.  26 ; 
19  &  20  Vict.  c.  104,  preamble,  and  sees.  14  &  25 ;  and  all  the  other  Church 
Building  Acts).  "No  divisions  of  any  Parish  or  extra-parochial  place,  whe- 
ther it  be  divided  into  separate  parishes  with  the  consent  of  the  patron  and 
Bishop  of  the  diocese,  or  into  district  parishes,  shall  in  any  manner  apply  to 
any  poor  or  otlier  parochial  rates  which  may  be  raised  in  the  parish  or  extra- 
parochial  place  so  divided,  or  in  any  such  separated  parish  or  district  pa- 
rish ;  or  to  any  powers  relating  to  amy  such  rates  ;  or  to  holding  Ve^ries,  or  ap- 
pointment or  powers  of  Parish  officers  ;  or  to  any  Act  or  Acts  of  Parliament,  or 
law  or  custom  relating  thereto,  save  and  except  as  to  church  rates  in  so  fiir  as 
the  same  are  regulated  by  the  provisions  of  this  Act  [see  58  Geo.  Ill,  c.  45, 
8.  71,  and  after.  Chap.  VIII.  Sec.  5]  :  but  the  original  Parish  shall,  to  all  such 
purposes f  remain  and  continue  in  law  a  Parish  to  all  ifUents  as  if  no  such  divi- 
sion thereof  into  separate  parishes  or  district  parishes  had  been  made ;"  58  Geo. 
III.  c.  45,  s.  31.  See,  upon  the  construction  of  this  Act,  the  remarkable 
case  of  Cockbum  v,  Harvey,  2  B.  and  Ad.  797,  in  which  it  was  rightly  held 
that,  notwithstanding  the  above  words,  the  select  Vestry  could  not  make  a 
Church  Rate — none  but  the  Parishioners  in  open  Vestry  being  able  to  do  so. 
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It  is  the  more  necessary  thus  specially  to  treat  of  it  because, 
though  one  of  the  most  important  modes  of  Parish  action,  the 
fact  of  such  action,  and  its  practical  importance,  are  in  general 
entirely  overlooked  in  treatises  on  this  subject. 

Besides  the  general  Body  to  make  Bye-Laws  or  ordinances, 
and  the  special  Bodies  to  consider  and  conduct  any  matters  of 
a  special  character,  there  wiU  always  be  the  necessity  for  Offi- 
cers to  carry  out  ministerially,  into  practical  detail,  the  Laws 
and  ordinances  made,  and  to  give  heed  to  the  ordinary  affairs 
connected  with  every  Local  District.  Such  OflScers  have,  con- 
sequently, whether  by  the  name  of  Provost  and  four.  Constable, 
Churchwardens,  Surveyors,  or  any  other,  always  formed  a  part 
of  the  practical  machinery  of  the  Institution  of  the  Pariah, 
The  consideration  of  the  mode  of  appointment,  and  of  the  func- 
tions, of  such  officers,  will  therefore  form  a  distinct  part  of  this 
work.  I  will  only  now,  in  reference  to  the  fact  of  this  choice 
of  Officers  as  bearing  upon  the  temper  and  conduct  of  the  inha- 
bitants generally,  quote  the  very  apt  remark  of  one  who  wrote 
a  century  and  a  half  ago.  "In  a  Parish  Govermnent,  the 
Churchwardens  and  Overseers  of  the  Poor  [and  other  officers] 
are  chosen  by  the  inhabitants.  And  hereby  it  is  that  Parish 
government  carries  nothing  in  it  uneasy  or  unpleasing  to  the 
people.  For,  naturally,  every  one  is  best  pleased  with  his  otvh 
choice;  and  hereby  both  Honours  and  Burdens  are  equally 
borne.  And  why  should  I  give  more  trouble  than  needs  must  to 
a  Parish  Officer,  when  I  know  'twill  come  to  my  own  turn  to 
bear  office,  if  I  have  not  known  the  trouble  of  that  already  ?"* 

In  order  that  the  several  branches  of  the  subjects  thus  raised 
may  be  brought  distinctly,  and  in  the  most  usefuUy  practical 
shape,  before  the  reader,  I  propose  to  treat  the  matter  under 
two  distinct  heads.  The  first  of  these  will  treat  of  those  to 
whoniy  in  a  delegated  capacity,  the  discharge  of  certain  func- 
tions attached  to  the  Institution  of  the  Parish  is  entrusted ; 
— in  connection  with  which  topic  I  shall  treat,  separately,  of 
Parish  Officers,  Committees,  Trustees  of  Parish  Property,  and 
the  position  of  the  Parson  or  minister.  The  second  will  treat 
of  what  things  are  thus  dealt  with.  After  considering  these,  it 
will  be  more  convenient  to  treat,  separately,  of  the  rates  and 
taxes  by  raising  which  the  obligations  of  the  Parish  are  or  may 
be  carried  out,  by  any  such  authorities,  and  for  any  purposes. 

*  "The  Claims  of  the  People  of  England  Essayed/  1701,  p.  23. 
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CHAPTER  III. 

OP   PAMSH   OFFICERS. 

Section  I. 

CHUBCHWABDEK8. 

The  accidents  of  time  and  fashion,  as  tbej  change  the  descrip- 
tive names  applied  to  places,  so  they  give  at  one  time  to  one 
o£ELcer,  and  at  another  to  another,  the  chief  conventional  au- 
thority. The  JParish  has  been  known  by  the  names,  perhaps 
of  tything,  certainly  of  vill  and  town.  The  Officer  of  the 
Parish  reckoned  to  fill  the  leading  position,  has  at  one  time 
been  called  Provost,  at  another  Constable,  Tythingman,  Head- 
borough,  or  Borsholder.*  At  the  present  time  the  Church- 
wardens have,  as  the  general  rule,  this  conventional  precedence. 
The  High  Constable,  Headborough,  or  other  like  officer,  is  still 
indeed  held,  in  some  places,  to  be  the  chief  Local  Authority. 
These  are  now,  however,  only  rare  eiceptions.f 

It  is  easy  to  see  how  the  Churchwardens  got  to  be  thus  the 
conventionally  foremost  Parish  officers.  The  church  itself  was 
long,  and  is  still  in  most  parishes,  the  principal  building  in  the 
parish.    In  most  churches,  in  Soman  Catholic  times,  there 

*  The  fdndamental  practical  idea  of  Adaptation^  as  characterizing  the 
Common  Law  of  England,  \b  well  expreflsed  in  a  Judgment  of  the  Court  of 
Conmion  Fleas,  in  29  Car.  II.  (2  Modem  Rep.  p.  238) ;  where,  after  giving 
judgment  that  "  the  yill  and  the  parish  shall  be  understood  to  be  the  same," 
(see  before,  pp.  21,  38,  et  .) — it  is  added  :  "  The  law  hath  great  regard  to  the 
usage  and  practice  of  the  people  : — ^the  law  itself  being  nothing  else  than 
common  usage,  with  which  it  complies,  and  alters  with  the  exigency  of 

affairs The  reaton  of  things  changing,  the  things  themselves  also 

change."  Very  different,  this,  from  the  Bureaucratic  and  Statutory  pro- 
crusteanism  which  has  done  so  much  mischief  in  modem  times. 

t  It  is  worth  noting  that,  in  the  Statute  of  27  Henry  VIII.  cap.  25, 
Churchwardens  of  parishes  are  put  co-equally  with  "  Mayors,  Governors, 
and  head  officers  of  every  city,  borough,  and  town  corporate." 
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were  costly  goods  and  ornaments.*  Everywhere  the  due  care 
of  the  interests  of  the  Parishioners,  by  maintaining  the  right 
and  share  of  the  Laity  in  the  church,  against  either  the  neg- 
lects or  encroachments  of  ecclesiastics,  is  a  work  of  gravity  and 
trust,  needing  the  best  men ; — ^men  able  to  cope,  on  occasion, 
with  the  learning  and  authority  of  the  minister  of  the  Parish,  in 
maintenance  of  the  rights  of  the  Parishioners ;  and  men  inde- 
pendent enough  to  present,  fearlessly,  all  defaults  of  the  mi- 
nister himself.  It  became  a  natural  habit  that  the  principal  and 
most  responsible  men  in  every  parish  should  be  appointed  as 
"lay  guardians,"t  on. behalf  of  the  whole  parish,  of  the  rights 
and  property  of  the  parish  in  the  church,  and  in  maintenance  of 
their  independence ; — just  as,  in  other  bodies  having  "Wardens, 
the  most  substantial  and  trusty  men  are  picked  out  to  fill  that 
office.^  Thus  appointed  to  a  responsible  office,  other  responsi- 
bilities, not  originally  implied  in  the  choice  or  name,  gradually 
gathered  round  churchwardens ;  until  the  first  purpose  of  their 
appointment  remains  only  as  one,  and  by  no  means  the  most 
conspicuous,  among  a  number  of  important  local  duties. 
I  It  is  of  the  highest  importance,  however,  that  it  should  be 
clearly  understood,  that  Churchwardens  never  were  ecclesias- 
tical officers.  It  is  often  attempted,  by  ecclesiastical  writers, 
to  represent  and  treat  them  as  such.  And  ecclesiastical  en- 
croachments have  anxiously  sought  to  reach  the  office.  But 
both  attempts  are  equally  against  Law  and  Common  Bight. 
Churchwardens  are  temporal  officers,  chosen  by  the  laymen  of 
the  parish,  to  take  charge  of  things  of  temporal  estate."  § 
Before  illustrating  this  point  Airther,  it  may  be  remarked  that 
the  name  "Wardens  of  the  goods"  pertaining  to  the  Church, 
is  found  in  the  Eolls  of  Parliament  at  least  as  early  as  the  15th 
year  of  Edw.  III.  (a.d.  1341), If  and  in  the  old  Tear  Books,  the 
Becords  of  Cases  at  Law,  at  least  as  early  as  a.d.  1410.**  The 
name  was  then,  however,  rather  descriptive,  than  a  regular  title 
.  of  Office.  The  name  "  Sworn  Men"  long  prevailed  as  matter 
'.  of  title.  -  In  the  IftquUitionea  Nanarum,  all  the  men  named  as 

*  See  after,  ChAp.  VII.  Sec.  12.  f  Kennett,  p.  647. 

X  In  an  old  case,  the  Wardens  of  the  Parish  Church  are  compared  to  the 
Wardens  of  the  Goldsmiths'  Company.     Tear  Books,  19  Hen.  YI.  fo.  66. 

$  Year  Books,  37  Hen.  VI.  fo.  30.  t  No.  28. 

••  Year  Books,  11  Hen.  IV.  fo.  12.  Chaucer  speaks  (?)  of  "Church- 
Reeves." 
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acting  for  the  Parishes  are  called  "  sworn  men ;"  which  has 
been  also  seen  to  have  been  the  expression  used  in  the  old 
Eolls  of  Parliament.  The  same  records  inform  us  that  they 
were  "  chosen  by  the  commonalty  of  the  Parish,  and  sworn  be- 
fore" civil,  not  ecclesiastical,  authorities.  The  persons  thus 
described  were,  however,  a  special  Committee  of  the  Parish, 
not  those  annual  Officers  now  called  Churchwardens.  But  an 
expression  is  found  in  a  Statute  of  James  I.,*  which  clearly 
shows  that  the  name  "  sworn  men"  was  still  at  that  time  in 
use,  although  probably  then  becoming  obsolete,  to  express  the 
same  office  as  that  of  Churchwarden.-* "All  churchwardens, 
and  all  persons,  called  sworn  men,  executing  of  the  office  of 
Churchwardens,"  are  there  named,  together  with  Headboroughs, 
Portreves,  Constables,  and  Tythingmen."^  In  Laud's  Canons, 
even,  the  phrase  is  used, — "  Churchwardens  and  other  sworn 
men'^y 

As  Sidesmen  are  often  mentioned  together  with  Churchwar- 
dens, this  is  the  proper  place  to  remark  that  a  part  of  what  has, 
more  lately,  been  reckoned  as  one  duty  of  the  churchwardens, 
— the  making  of  presentments — was  formerly  that  of  the  Sides- 
men only.  The  authority  of  Bishop  Gibson  cannot  be  con- 
sidered as  other  than  conclusive  on  such  a  point.  He  tells  us 
that, — so  far  as  they  had  to  do  with  the  church, — "  Church- 
wardens were,  by  their  original  office,  only  to  take  care  of  the 
Goods,  Repairs,  and  Ornaments,  of  the  church ;  for  which  pur- 
poses they  have  been  reputed  a  Body  Corporate  for  many  hun- 
dred years,  as  appears  by  the  ancient  register  of  Writs.  But 
the  business  of  presenting  was  devolved  upon  them  by  Canons 
and  Constitutions  of  a  more  modern  date.  The  ancient  method 
was,  not  only  for  the  clergy,  but  the  body  of  the  people  f  within 
such  a  district,  to  appear  at  Synods,  or,  as  we  now  call  them, 
General  Visitations  (for  what  we  now  call  Visitations  were 
really  the  annual  Synods).  And  the  way  was,  to  select  a  cer- 
tain number,  to  give  information  upon  oath  concerning  the 
manners  of  the  people  [and  the  parson].   But  afterwards,  when 

*  21  Jac.  I.  c.  12,  8.  3. 

t  See  before,  Chap.  I.  p.  32.  Here,  again,  the  reader  will  note  one  of 
the  monstrous  encroachments  attempted  by  the  Canons  (90) ; — ^which  would 
make  the  Sidesmen,  instead  of  being  either  the  Body  of  the  People  or  some 
selected  by  them,  to  be  appointed  "by  the  Minister  and  Parishioners,  if  they 
can  agree ;  otherwise  by  the  Ordinary"  ! 
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the  Body  of  the  people  began  to  be  excused  [!]  from  attend- 
ance, it  was  directed  that  four,  six,  or  eight,  should  appear,  to- 
gether with  the  clergy,  to  represent  the  rest,  and  to  be  the 
testes  synodales,^^  that  is,  synodsmen,  "And  this,"  says  he,  "is 
evidently  the  Original  of  that  Office  which  our  Canons  call  the 
office  of  Sidesmen,  or  assistants,"* — sometimes  "  Questmen." 

This  passage,  which  proves  Kow  ecclesiastical  encroachments 
have  gradually  excluded  the  lay  part  of  the  church,  under  the 
polite  phraseology  of  its  being  "  excused"  from  its  due  and 
equal  part  in  all  church  matters  (thereby  increasing,  however, 
the  responsibility  of  the  office  of  Churchwarden),  brings  us 
back  to  the  secular  character  of  the  Churchwardens  themselves, 
— a  point  which  it  is  desirable  to  show  to  be  free  from  any  doubt 
whatever. 

Lord  Coke  lays  it  down  that "  the  office  is  merely  temporal." t 
"  Parishes  were  instituted,"  says  Chief  Justice  Holt,  "  for  the 
ease  and  benefit  of  the  people,  and  not  of  the  parson."  J  "  The 
Churchwardens  be  officers  put  in  trust  for  the  behoof  of  their 
Parish ;"  says  Lambard :  "  therefore,  also,  are  they  not  enabled 
vrith  any  other  power  than  for  the  good  and  profit  of  the  Pa- 
rish." §  "  They  are  chosen  churchwardens  hy  the  temporal  es- 
totes,"  are  the  words  of  the  old  Tear  Books.  ||  "  The  Churchwar- 
den is  an  Officer  of  the  Parish,  and  his  misbehaviour  will  preju- 
dice them,  and  not  the  Archdeacon.  It  is  an  office  merely  tempo- 
ral"^ "  The  Churchwarden  is  a  temporal  officer.  He  has  the 
property  and  custody  of  the  Parish  goods ;  and  as  it  is  at  the 
peril  of  the  Parishioners,  so  they  may  choose  and  trust  whom 
they  think  fit ;  and  the  archdeacon  has  no  power  to  elect,  or 
control  their  election.' '  **  "  Though  the  churchwardens  are  unfit, 
the  archdeacon  cannot  refuse  them."tt  "  The  Parish  Officers 
are  officers  of  the  parish,  and  not  of  the  patron."  J  J 

Neither  patron,  parson,  nor  ecclesiastical  authority  of  any 
sort,  has,  then,  anything  to  do  with  the  churchwardens.  The 
latter  are  officers  of  the  Parish,  chosen  by  the  Parish,  to  take 
care  of  its  properties,  and  otherwise  to  give  heed  to  its  interests. 

This  leads  to  another  important  point.     One  of  the  most 

♦  Gibflon  on  Visitations  (1717),  pp.  59,  60,  61. 

+  13  Reports,  p.  70.  J  3  Salkeld's  Reports,  p.  88. 

§  Duties  of  Constables,  etc.,  p.  72.  ||  37  Hen.  VI.  fo.  30. 

^  Chief  Justioe  Holt :  Lord  Raymond's  Reports,  p.  138. 

**  1  Salkeld's  Reports,  p.  166.     See,  further,  quotations  on  pp.  90,  91. 

ft  3  Salkeld,  p.  90.  tt  Strangers  Reports,  p.  715. 
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daring  and  insidious  of  ecclesiastical  encroachments,  has  been 
the  attempt  to  interfere  with  the  election  of  churchwardens, 
and  to  take  the  election  of  one  of  them  out  of  the  hands  of  the 
*' temporal  estate,"  and  make  the  office  the  donative  of  the 
par8on.<;uThis  attempt  was  made  by  certain  ecclesiastical  Canons 
adopted  by  Convocation  in  1603.  It  is  not  even  pretended 
that  the  assumption  of  such  in&rference  can  be  rested  on  any 
other  authority.  Later  cases  and  decisions  on  this  matter, — 
which  have  weakly  and  timidly  followed  one  another,  without 
any. of  them  looking  into  the  foundations  of  the  question, — are 
no  authority  at  all.  Such  cases  cannot  make  the  Law.*  It  is 
certain  that  the  Law  is  wrongly  stated  in  them. 

To  make  this  point  clear,  it  is  necessary,  first,  to  show  that 
the  Canons  themselves  have  no  force  whatever,  so  far  as  the 
Laity  are  concerned.  They  can  neither  override  nor  modify 
the  Common  Law  of  the  land. 

In  order  to  sustain  the  authority  of  the  Canons,  as  binding 
the  Laity,  ecclesiastical  writers  are  obliged  to  have  recourse  to 
Jesuitical  modes  of  statement  and  reasoning,  the  use  of  which  is 
itself  a  proof  of  the  conscious  weakness  of  the  ground.  Stilling- 
fleet  may  be  taken  as  a  favourable  specimen  of  both  the  learn- 
ing and  candour  of  ecclesiastical  writers.  Writing  on  this 
special  topic,  he  admits  that  the  power  of  making  Canons  is 
foimded,  and  entirely  rests,  on  the  Statute  25  Henry  VIII.  cap. 
19 :  but  he  seeks  to  make  out  that  new  Laws  may  be  intro- 
duced by  such  Canons ;  and  to  explain  away,  not  to  say  misin- 
terpret, certain  expressions  of  Lord  Coke  upon  the  subject.  In 
order  to  make  show  of  reason  in  this  argument,  he  is  obliged, 
however,  to  omit  all  mention  of  the  most  important  clause  in 
the  Statute  of  Henry  VIII.,  and  to  mis-state,  or  leave  un- 
noticed, the  emphatically  recorded  opinions  of  Lord  Coke  him- 

self.t 

The  Statute  25  Henry  VIII.  cap.  19,  expressly  recites  that 
Constitutions  and  Canons  had,  theretofore,  been  enacted,  which 
were  "  repugnant  to  the  Laws  and  Statutes  of  this  Eealm ;" — 
thus  showing  that  encroachments  had  been  already  attempted 
by  this  means,  which  needed  checking.  What  the  Statute  goes 
on  to  do,  is,  to  enact  that  no  Constitutions  or  Canons  shall,  in 
future,  ever  be  presumed  to  be  enacted  or  promulgated  with- 

•  See  before,  pp.  13,  14. 

t  See  StilliDgfleet's  Ecclesiastical  Cases,  pp.  862,  863. 
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out  tlie  king's  licenfie.  But  the  license  to  promulgate  does  not, 
nor  was  it  intended  by  thafc  Statute  that  it  should,  go  one  step 
towards  enabling  a  new  Law  to  be  made  by  any  Canon.  On 
the  contrazy,  the  statute  itself  contains  the  following  careful 
clause, — ^which  entirely  demolishes  all  the  arguments  of  Bishop 
Stniingfleet,  and  those  of  every  other  writer,  and  every  adjudi- 
cation grounded  on  such  a  canon.  '^  Provided  always,  that  no 
CananSy  ConstitutionB,  or  ordinance,  shall  be  made  or  put  in 
execution  within  this  reahn,  by  authority  of  the  Convocation  of 
the  clergy,  which  shall  be  contrariant  or  repugnant  to  the 
king's  prerogative  royal,  or  the  eustofM,  Laws,  or  Statutes  of 
this  Beahn."*  And  the  Act  of  13  Charles  II.  (Statute  I.)  chap- 
ter 12,  expressly  declares,  that  nothing  therein  contained  shall 
be  construed  to  ''  confirm  the  canons  made  in  the  year  1640, 
nor  any  of  them,  nor  any  other  ecclesiastical  Laws  or  Canons 
not  forfMdly  eof^rmed,  allowed,  or  enacted  hy  Parliament,  or 
by  the  established  Laws  of  the  Land  as  they  stood  in  the  year 
of  our  Lord  1639."  Yet  very  learned  judges  have  spoken 
of  Laud's  Canons  (1640)  as  if  they  were  not  aware  whether 
they  had  been  recognized !  It  has  been  already  Bhown,t  that 
those  Canons  were  expressly  declared  altogether  illegal  by  vote 
of  Parliament.  The  above-named  Act  again  declares  them  ille- 
gal by  Statute !  On  the  other  hand,  the  Canons  of  1603  have 
never  been  '^  confirmed,  allowed,  or  enacted  by  Parliament.*' 
Nothing  can  more  strongly  prove  the  necessity,  in  order  to  un- 
derstand these  questions  rightly,  of  going  to  the  fountain  heads. 
Lord  Coke  is  far  indeed  from  being  able  to  be  honestly  quoted 
to  give,  either  directly  or  by  implication,  any  colour  to  the  doc- 
trine that  Canons  can,  under  any  circumstances,  either  alter  or 
modify  the  Law,  as  regards  the  Laity.  This  high  authority  lays 
down  precisely  the  contrary,  more  than  once,  in  the  most  em- 
phatic terms.  "All  Canons,"  says  he,  ''against  the  Laws  or 
Customs  of  the  Bealm  are  void  and  of  none  effect.";!:  And  an- 
other passage  is  even  still  stronger.  It  occurs  in  a  case  where 
a  parson  sought  to  set  up  a  power,  5y  tnrtue  of  the  very  Canons 
in  question,  those  of  1603,  to  defeat  th^  ommon  right  of  Parish- 
ioners to  choose  their  own  ofScers.  ''  The^parson  of  the  parish," 
says  Lord  Coke,  "  hy  colour  of  a  new  canon,  bnade  at  the  convo- 
cation in  the  second  year  of  the  king  [James  L]  that  now  is, 

*  See,  furfher,  27  Hen.  VIII.  c.  15,  and  35  Hen.  VIH.  c.  10, 
t  Chap.  I.  p.  82.  t  Fourth'Institute,  p.  809. 
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(which  is  not  of  force  to  take  away  any  custom^  drew  the  clerk 
before  the  official  of  the  archbishop,  to  deprive  him,  upon  the 
point  of  the  right  of  election.  And  a  prohibition  was  granted  by 
the  whole  court ; — because  the  party  chosen  is  a  mere  temporal 
man,  and  the  means  of  choosing  him,  namely  the  custom,  w  mere 
temporal ;  so  the  official  cannot  deprive  him.  But,  upon  oc- 
casion, the  parishioners  might  displace  him.  And  this  office  is 
like  to  the  office  of  a  Churchwarden^*  In  yet  another  place, 
where  the  Canons  had  also  been  quoted,  Lord  Coke  says : — 
'^  No  statute  or  custom  of  the  realm  can  be  taken  away  or  ab- 
rogated by  any  canon."t  Elsewhere  he  records  that  "  many 
ministers  have  grown  of  late  more  troublesome  to  their  parish- 
ioners ;"  and  how  necessary  it  is,  ^^  for  the  temporal  courts  al- 
ways to  have  an  eye  that  the  ecclesiastical  jurisdiction  usurp 
not  upon  the  temporal."^  And  the  same  great  master  of  the 
Law  was  so  little  disposed  to  be  drawn  into  any  appearance  of 
admitting  the  authority  of  the  Canons,  that,  even  in  a  case 
where  the  Canon  Law  seemed  to  embody  a  correct  rule,  he  very 
wisely  and  carefiilly  declared  that  he  "  did  not  rely  upon  that, 
but  upon  the  grounds  aforesaid ;  namely,  the  Common  Law, 
Statute  laws,  and  the  continual  and  infinite  judgments  and 
judicial  proceedings  :  and  that,  if  any  canon  or  constitution  be 
against  the  same,  such  canon  and  constitution  is  void,  by  the 
Statute  of  25  Henry  VIII.  cap.  19 ;  for  all  canons,  constitu- 
tions, etc.  against  the  prerogative  of  the  King,  the  Common 
Law,  Statutes,  or  Customs  of  the  realm,  are  void.'*§ 

One  of  the  ablest  among  a  highly  valuable  class  of  contribu- 
tors to  our  national  history  and  most  interesting  literature,  the 
County  Historians, — one  who  was  himself  an  able  Lawyer,  as 
well  as  a  learned  Historian, — incidentally  but  excellently  re- 
marks, in  connection  with  this  subject : — "  The  Canon  made  in 
1  Jac,  I.  cannot  restrain  their  right :  for,  though  a  convocation 
hath  power  to  make  constitutions  for  ecclesiastical  things  or 
persons,  yet  they  ought  to  be  according  to  the  Law  and  Cus- 
tom of  the  Bealm ;  and  the  Canon  shall  be  intended  [t.  e.  con- 
sidered only  to  apply]  where  the  parson  had  the  nomination  qfa 
churchwarden  before  the  making  of  the  Canon.  And  if  the  Arch- 
deacon shall  refuse  to  swear  the  Churchwardens  chosen  by  the 
majority  of  the  Parishioners  according  to  their  custom,  upon  a 

*  13  Coke*s  Reports,  p.  70.  f  13  Reports,  p.  17. 

X  Second  Institute,  pp.  610,  615.  §  13  Reports,  p.  47. 
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motion  in  the  Court  of  King's  Bench,  the  court  will  grant  a 
writ  directed  to  the  archdeacon,  commanding  him  to  swear 
them ;  oihenoise  the  Clergy  would  have  a  power  of  disposing  of 
the  Bights  of  the  8vhjeet  in  their  convocation,  which  cannot  be 
without  Act  of  Parliament."* 

It  cannot  be  necessary  to  cite  any  more  authorities  on  this 
point.  "You  need  not  cite  cases,"  said  Lord  Chief  Justice 
Hardwicke:  "  that  point  is  very  settled :  that  canon  cannot  con- 
trol" the  unquestionable  rule  of  Law  that,  "of  common  right, 
the  choice  of  churchwardens  is  in  the  parishioners,  and,  if  the 
incumbent  chooses  one  in  any  place,  it  is  but  by  usage."t 
Canons  and  Constitutions,  if  made  by  a  Convocation  lawMly 
Summoned,  and  afterwards  duly  allowed,  undoubtedly  bind  ec- 
clesiastics; but  they  are  of  no  force  whatever  as  regards  the 
laity.J 

"  A  custom  existing  beyond  the  time  of  legal  memory,  and 
extending  over  the  whole  realm,  is  no  other  than  the  Common 
Law  of  England." §  It  will  always  be  difficult,  often  impossi- 
ble, to  prove  the  true  ancient  custom  in  individual  places.  But 
it  is  quite  clear,  from  the  first  principles  of  Law  and  Logic, 
that,  as  no  Canon  is  of  any  force  whatever  in  itself,  in  relation 
to  the  Laity,  it  Hes  upon  those  who  would  set  up  the  rule  named 
in  any  canon,  as  the  Law,  to  prove  that  the  custom,  the  Common 
Law,  dating  from  hefore  the  time  of  the  Canon  in  question,  ||  is 
in  accordance  with  what  is  put  forth  in  the  Canon.  It  has 
been  seen  that  this  very  point  is  emphatically  stated  by  Lord 
Coke.    The  only  "  custom"  that  "the  whole  court"  thought  it 

*  CThaimcy's  Histoiy  of  Hertfordshire,  vol.  i..  Hundred  of  Edwinstere ; — 
pariah  of  Anstie.    See  before,  pp.  83,  50. 

f  Cases  temp.  ELardwicke,  p.  275.  The  words  in  the  first  clause  are  his 
own ;  the  latter  clause  is  what  is  admitted  by  the  Court  to  be  a  correct  state- 
ment of  the  Law  by  the  counsel  in  the  cause. 

X  See  StiUingfleet's  Ecdesiastical  Cases,  872.  The  two  speeches  of  Sir 
Edward  Dering  and  of  Siri^.  Fiennes,  on  Monday,  14th  of  December,  1640 
(4  Rushworth's  Historical  Collections,  pp.  100,  105,  and  also  printed  sepa- 
rately in  the  quarto  tracts  of  the  day),  are  well  worthy  the  attentive  perusal 
of  every  one  who  desires  to  understand  the  powers  of  Convocations  and  Sy- 
nods, and  the  true  meaning  of  "  the  universal  church."  Those  speeches  are 
equally  learned,  constitutional,  and  eloquent.  See  them  quoted  before. 
Chap.  I.  p.  32. 

§  Chief  Justice  Tyndal ;  judgment  in  the  Exchequer  Chamber  on  the 
Braintree  Case.    See  an  illustration  of  this,  before,  p.  49. 

II  See  before,  p.  74,  and  after,  pp.  77  and  82. 
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necessary  to  regard,  was,  that  it  is  a  "  ternparaV^  ofB.oe ;  which 
fact  was  held  at  once  to  take  it  out  of  any  connection  with,  or 
operation  on  bj,  any  Canon.  And  so  I  might  be  content  to 
leave  the  question  now,  as  to  Churchwardens,  but  for  the  fact 
that  in  some  later  cases, — owing,  it  must  be  presumed,  to  the 
fact  of  the  whole  question  not  having  been  investigated, — a 
different  rule  has  been  attempted  to  be  set  up ;  and  the  illo- 
gical doctrine, — unquestionably  not  the  Law, — ^has  been  put 
forth,  that  the  custom  must  be  proved  by  the  Pansh  as  against 
the  Canon ;  which  latter  is  otherwise  to  be  taken  aa  a  guide, — 
in  direct  contradiction  to  what  is  laid  down  by  Lord  Coke!*  It 
is  by  encroachments  such  as  these,  never  submitted  to  in  the 
time  of  our  ancestors,  that  the  fundamental  Listitutions  of 
England  are  being  gradually  undermined,  and  that  the  church 
itself,  instead  of  being  really  strengthened,  justly  loses  its  hold 
on  the  respect  and  affections  of  men.  But,  such  an  extraordi- 
nary doctrine  having  been  put  forth,  and  eagerly  copied  and 
paraded  by  ecclesiaBtical  writers,  it  is  desirable  to  add  to  the 
legal  and  logical  proof  already  given,  some  evidence  as  to  what 
the  general  custom,  extending  over  the  whole  realm, — "  that  is, 
the  common  Law  of  England,' '—on  this  matter,  actually  has 
been,  and  therefore  what  the  Law  actually  is.  This  will  be 
found  to  be  directly  the  reverse  of  what  the  Canon  seeks  to 
enforce.  On  the  double  ground  therefore, — of  principle,  as  put 
by  Lord  Coke,  inasmuch  as  churchwardens  are  ten^oral  officers, 
and  of  special  fact  as  to  the  actual  mode  of  the  election  of  those 
officers, — it  will  be  clear  that  Canon  89,  which  pretends  to  re- 
gulate the  election  of  Churchwardens,  and  to  give  the  minister 
of  the  church  the  donative  right  as  to  one  churchwarden,  leav- 
ing the  elective  right  as  to  one  only  in  the  hands  of  the  whole 
body  of  the  Parish,  is  altogether  iUegal,  void,  and  of  none 
effect. 

It  is  sometimes  pretended  to  be  set  up  that  several  adjudged 
cases  refer  to  London  Parishes,  which  latter  may  have  a  special 
custom ;  and  therefore  that  such  cases  do  not  contradict  the 
Canon.  The  insinuation  is  untrue  as  matter  of  £Gict.  On  the 
other  hand,  the  inhabitants  of  a  city  were  simply  more  likely 
to  maintain  their  rights  against  encroachment,  while  in  country 
places  there  would  always  be  a  naturally  greater  tendency  to 
listen  to  any  suggestion  made  by  the  Minister,  and  less  oppor- 

*  Before,  p.  74,  and  after,  p.  82. 


BOTH  TO  BB  BLBCTBD  BT  THE  PABI8H.        77 

tunitj  to  know  the  real  force  of  tlie  Canon  and  bearing  of  the 
Law.*  To  set  this  up  as  against  the  right,  is  simply  saying 
that  adyantage  is  to  be  taken  of  a  deliberate  wrong.  ^'The 
Canon  says,  the  Minister  shall  choose  one.  That  is  only,"  ex- 
pressly says  Lord  Chief  Justice  Holt,  "  by  custom,  where  thejf 
have  90  done.  And  the  Canon  only  confirms  that  ancient  usage, 
which  waa  at  first  by  aome  oompo8ition,"t-origiiuiting  in  the 
way  above  suggested.  And  this,  says  the  same  distinguished 
Judge  in  another  place, "  is  rather  by  custom  than  the  Common 
Law  ;'*i  thus  clearly  intimating  his  own  opinion  of  the  irregu- 
larity and  impropriety  of  such  a  course. 

Even  aa  to  the  Country  Parishes,  however,  there  is  no  pre- 
tence for  the  allegation  as  to  the  existence  of  any  such  general 
custom.  The  entire  £Eu;ts,  and  all  the  necessary  inferences 
from  facts,  are,  indeed,  against  any  such  assumption. 

That  the  office  and  choice  of  Churchwardens  are  temporal 
matters,  and  so  not  to  be  interfered  with  by  any  Canon,  Coke 
has  already  told  us.  But  the  records  show  that  it  has  always 
been  held  that  the  Churchwardens  may,  and  are  under  given 
circumstances  bound,  to  sue  the  parson  himself  on  behalf  of 
the  FariBh.§  This  is  really  a  reduetio  ad  abswrdum  of  the  ar- 
gument. For  it  is  preposterous  to  suppose  that  a  man  is,  as 
an  individual,  to  have  the  appointment  of  the  person  to  whom 
he  is  himselJ^  as  an  individual,  responsible.  And  this  point 
becomes  the  more  clear,  when  it  is  remembered  that  the  church- 
wardens have  annually  to  give  written  answers  to  articles  of 
Inquiry,  whether  the  parson  has  fulfilled  his  duties  to  the  pa> 
rishioners.  This  is  a  fit  duty  for  the  representatives  of  the 
Parish:  it  is  simply  ridiculous  if  entrusted  to  the  creature  of 
the  parson  himself. 

The  very  things  that  Churchwardens  have  to  keep,  in  con- 
nection with  the  Church,  are  emphatically  and  uniformly  de- 
clared to  belong  to  the  PomA,  and  to  it  only,  and  not  to  the 
parson.   This  fact,  again,  makes  the  idea  of  the  parson  appoint- 

*  In  modem  tunes,  as  well  as  thus  in  older,  enoroachments  are  often  deli- 
berately attempted  by  those  in  office,  on  the  reckoning  that  those  they  aflbot 
will  be  nnable  to  undergo  the  risk,  oost^  and  hardship  of  a  contest  at  Law 
ahont  them.    See  '  Local  Setf-Goverameni,*  p.  186. 

t  12  Modem  Reports,  p.  116.  %  Baymond's  Reports,  p.  188. 

{  See  Tear  Books,  11  Hen.  IT.  fo.  12.  Later  cases  might  be  qnoted : 
bnt  this  is  purposely  cited,  to  show  how  firmly  established  tiie  principle  has 
always  been. 
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ing  one  of  them  an  inconsistency.  In  legal  proceedings  taken 
by  the  churchwardens,  they  are  obliged  always  to  state  that 
the  loss,  damage,  or  breach  complained  of  is  "  ^  the  injury  of 
the  Parishioners.^^  It  has  even  been  laid  down,  by  a  distin- 
guished judge  (Lord  Macclesfield),  that  the  churchwardens  are 
themselves  improperly  called  a  corporation :  **  for  all  the  pa« 
rishioners  are  the  body,  and  the  churchwardens  are  only  a 
name  to  sue  in  personal  actions :  but  the  property  is  in  the 
Parishioners.*  And  [therefore]  in  all  actions  brought  by 
churchwardens  it  must  be  laid  ad  damnum  ParoehianorwnJ**f 
It  is  clearly  necessary  that  those  who  are  thus  to  sue  shall 
be  those  in  whom  the  Parishioners  can  place  implicit  confi- 
dence, through  the  identity  of  their  interests. 

In  the  old  cases, — Tiot  one  of  which,  he  it  observed,  contains  a 
hint  at  the  parson^  s  having  a  voice  in  the  choice  of  any  church^ 
warden,  (much  less  at  the  maJci/ng  an  entire  donative  of  the  Office 
of  one  of  them)  hut  precisely  the  reverse, — both  the  Wardens  are 
invariably  treated  €md  spoken  ofaa  elected  by  the  whole  body  of 
the  parish.  The  parson  is  neyer  named,  unless  there  is  an  ac- 
tion against  him  by  the  Churchwardens.  *'  l^ey  are  persons 
[plural]  chosen  to  have  the  management  of,  and  to  expend,  what 
things  come  into  their  hands ;  and  of  which  they  have  to  giye 
an  account."  "  The  charge  is  committed  to  the  Wardens  aa 
to  the  church,  and  as  to  the  goods  and  other  profits  which  be- 
long to  the  parishioners."  J  "  The  property  is  always  in  the 
parish ;  to  be  dealt  with  by  those  [plural]  who  are  chosen  church- 
wardens BY  THE  TEMPOBAL  ssTiLTE8."§  This  Statement  of  the 
Law  and  the  Fact  is  conclusive. 

In  every  case,  the  election  and  the  responsibility  of  both  are 
distinctly  stated  to  rest  with  the  Body  of  the  parishioners,  and 
them  only.  No  one  dreamed,  in  those  days,  of  this  unconsti- 
tutional and  illegal  attempt  of  the  church  to  interfere  in,  and 
practically  nullify,  the  election  of  temporal  officers.  Had  it 
been  attempted,  it  would  certainly  have  met  with  the  rebuke 
which  an  analogous  attempt  did  meet  with  at  a  later  time,  and 
which  applies  precisely  to  this  case.    "  There  might,"  says 

*  See  this  point  at  the  close  of  this  Chapter,  pp.  101,  102. 

t  Yiner's  Abridgment,  vol.  iv.  p.  526,  from  a  MS.  Case.  See  Tear  Books, 
8  Ed.  IV.  fo.  6 ;  Cro.  Eliz.  179 ;  1  Modem  Reports,  65.  A  multitude  of 
similar  cases  might  be  cited. 

t  Year  Books,  12  Hen.  VII.  fo.  28.  §  lb.,  87  Hen.  VI.  fo.  80. 
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Lord  Hardwicke,*  in  answer  to  a  pretence  of  "  inconvenience" 
if  the  Toice  of  the  Parish  were  to  be  the  test,  "  be  an  inconre- 
nience  to  saj  such  power  is  lodged  in  the  vicar ;  for  he  might 
make  use  of  it  to  influence  which  churchwarden  he  thought  fit, 
against  the  sense  of  the  majority  of  the  parishioners." 

But  beyond  these  clear  and  unanswerable  proofs,  it  can  be 
shown,  even  from  an  unimpeachable  witness  on  the  ecclesiasti- 
cal side,  that  the  Canon  of  1603  as  to  Churchwardens  was 
an  entire  novelty.  That  witness  is,  the  Canons  made  by  the 
same  Body  of  ecclesiastics,  thirty-two  years  earlier.  The  com- 
parison of  the  Canons  of  1571  with  those  of  1603,  on  this 
point,  gives  an  instructive  illustration  of  the  progress  of  ecde* 
siastical  usurpation,  while  it  leaves  ecclesiastical  writers  without 
the  possibility  of  a  pretext  for  alleging  the  existence  of  any 
custom  that  the  Parson  usually  nominated  one  Churchwarden 
before  and  at  the  time  of  the  Canons  of  1603.  The  words  of 
the  Canon  of  1571  are  as  follow : — "  Churchwardens,  according 
to  the  custom  of  their  parish,t  shall  be  chosen  by  the  Votes  of 
their  Parishioners  and  IGnister :  othertoise,  they  shall  not  he 
ehurehwardens :  nor  shall  they  remain  in  that  office  more  than 
one  year,  unless  they  shall  be  again  elected.":^  Observe  how, 
while  the  same  general  form  of  words  is  retained,  a  startling 
interpolation  is  introduced  in  the  Canon  of  1603,  which  runs 
as  follows : — "  All  Churchwardens  and  questmen  in  every  parish 
shall  be  chosen  by  the  joint  consent  of  the  minister  and  the 
parishioners,  if  it  may  he.  But  if  they  cannot  agree  upon  such 
a  choice^  then  the  minister  shall  choose  one,  and  the  parishioners 
another:  and  without  such  &  joint  or  several  choice,  none  shall 
take  upon  them  to  be  churchwardens ; — neither  shall  they  con- 
tinue any  longer  than  one  year  in  that  office,  except  perhaps 
they  be  chosen  again  in  like  manner."§  Besides  the  transpo- 
sition of  the  Minister's  place,  which  is  significant, — precedence 
being  here  given  to  him  before  the  Parishioners, — the  words  in 

*  Cases  in  the  tiine  of  Lord  Hardwicke,  p.  276.  Compare  with  the  Ian* 
guage  of  Cbauncy,  quoted  before,  p.  74. 

f  See  the  meaning  of  these  words  explained  by  Lord  Hale,  after,  p.  82. 

t  Sparrow's  Canons,  p.  284.  The  words  of  the  original  are  : — "  uEditui, 
pro  oonsuetudine  suae  quique  FaroohiiB,  parochianorum  suonim,  et  eoclesias- 
tici  Bul  ministri,  saffiragiis  eligentur ;  alioqui  aeditui  non  erunt :  nee  amplius 
qnam  uniun  annum  durabunt  in  illo  munere,  nisi  forte  iterum  eligantur.*^ 
See  27  Hen.  Till.  o.  25,  s.  23,  as  to  the  annual  election  of  Churchwardens. 

§  89th  Canon. 
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italicB  in  this  later  Canon  are  an  entire  interpolation,  which 
altogether  departs  from  the  sense  of  the  Canon  of  1571.  The 
meaning  of  the  latter  Canon  is,  that  the  Minister  should  have 
a  Vote  as  one  among  the  Votes  of  the  Pariahioners, — ^which,  be 
it  observed,  was  itself  an  encroachment,* — ^but  that  no  one 
eould  act  as  churchwarden  by  mere  nomination,  nor  unless 
freely  elected  to  that  office  upon  and  by  these  suffrages.  The 
Canon  of  1603  whoUy  inverts  the  process.  The  minister  is  na 
longer  to  be  content  with  having  a  vote  among  the  rest  of  the 
elective  body,  but  his  single  voice  is  sought  to  be  made  of  equal 
account  with  that  of  all  the  Parishioners  put  together!  Thus 
rapidly  do  ecclesiastical  usurpations  extend  themselves.  The 
Canon  of  1571  was  itself  an  innovation :  but  that  of  1603  i9%n 
the  bold  grasp  of  daring  usurpation.  The  C(nnparison  of  the 
two  affords  dear  and  valuable  demonstration  of  the  novelty  of 
the  hitter,  and  of  its  being  "  contrariant  and  repugnant  to  the 
Laws  and  customs  of  the  reahn."  It  thus  comes  clearly  within 
the  terms  of  the  Statutes  of  Henry  YUI.  and  Charles  II.  al- 
ready quoted,  and  stands  proved,  by  its  own  terms,  to  be  illegal 
and  void.  At  the  same  time,  the  comparison  of  these  two 
Canons,  between  the  dates  of  which  only  thirty-two  years  had 
elapsed,  gives  a  practical  illustration  of  Lord  Coke's  observa- 
tion, made  nearly  at  the  date  of  the  later  Canon,  that ''  many 
ministers  have  grown  of  late  more  troublesome  to  their  parish- 
ianers  ;'*t  to  which  the  remark  of  Lord  Clarendon  gives  forci- 
ble confirmation,  when,  speaking  of  the  time  just  following  the 
Canons  of  1603,  he  says  that  ''the  inferior  clergy  took  more  upon 
them  than  they  were  wont,  and  did  not  live  towards  their 
neighbours  of  quality,  or  their  patrons  themselves,  with  that 
civility  and  condescension  they  had  used  to  do.";( 

*  The  fiict  that  the  Parson  or  Minister  has  not  at  Common  Law,  and  for- 
merly never  had  in  practioe,  any  part  in  the  election  of  Churchwardens  or 
other  Parish  Officers,  is  unquestionable.  It  is  abundantly  proved  by  the  variouB 
extracts  given  in  the  text  (and  see  before,  p.  71  and  78).  But  as  I  have  shown, 
above,  the  gradually  increasing  usurpations  of  one  set  of  Canons  by  compa- 
ring them  with  an  earlier  one,  so  it  may  be  shown,  by  going  still  earlier  than 
these  canons  of  1671,  that  the  Parson  had  no  Voice  in  the  choice  of  Church- 
wardens. The  "Injunctions"  of  Edw.  VI.  (a.d.  1547)  and  of  lauabeUi 
speak  of  the  keys  of  the  Chest  being  kept  by  "the  churchwardens,  or  any 
other  two  honest  men,  to  be  appointed  by  the  parish  from  year  to  year'* 
(9parrow*8  Canons,  pp.  9,  74).    See  also,  firom  Kennett,  alter,  p.  86,  iiofe« 

t  Second  Institute,  p.  610. 

X  History,  Book  I.    See  further,  after,  p.  85  and  note. 
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Whateyer  may  haye  been  done  in  any  parish  since  1608, 
iiiiongh  a  mistaken  notion  of  the  force  of  the  Canon,  cannot 
be  treated  as  in  the  slightest  degree  evidence  oi  a  custom. 
lit  has  been  already  seen  that  any  custom,  to  be  kwful,  must 
have  a  ''legal  commencement."*  But  the  commencement 
of  this  practice  was  in  an  illegid  canon.t  As  to  the  ''Common 
Bight,"  which  that  Canon  clearly  violates,  there  cannot  be  even 
a  question.  Thus  any  such  alleged  custom  is  now'  plainly 
void. 

It  may  be  here  remarked  that,  through  the  whole  of  the  very 
important  records  called  InquUiHonet  Nonarum,  there  is  not  a 
word  to  indicate,  but,  on  every  page,  that  which  conclusively 
Qigatives,  the  presumption,  that  the  Minister  ever  had  any 
right  or  legal  power  whatever  to  interfere,  in  any  way,  (even 
hy  having  a  single  vote  as  a  Parishioner,)  with  the  election  of 
tiie  "  sworn  men"  or  churchwardens,  or  with  any  of  their  func- 
tions. This  ecdesiastical  encroachment  can,  indeed,  find  no 
oountaumce  in  any  of  those  records  to  which  alone  we  must 
look  for  authority  on  the  Common  Law.  Bven  the  elder  books 
of  churchmen  themodves  are  against  it.  Ayliffe  distinctly  ad* 
mits,  both  directly  and  impliedly,  that  the  choice  of  both  the 
churchwardens  belcmgs  to  the  Parish,  and  that  the  Canon  of 
1608  is  the  only  pretext  for  a  contrary  practice.^  This  is  a 
distinct  and  unevadible  acknowledgment  that  such  Canon  is 
^  contrariant  and  repugnant"  to  the  Common  Law  and  earlier 
custom. 

Chief  Justice  Holt  dedares  that,  "  Of  Oonmon  Eighty  the 
choosing  Churchwardens  belongs  to  the  Parishioners.  'Tis 
true,  in  some  places  the  incumbent  chooses  one,  but  that  is 
only  by  usage ;  and  the  canon  oonoeming  the  ehoosing  church- 
wardens  is  not  regarded  hg  the  Common  Law.  This  was  the 
opinion  of  the  Lord  Chief  Baron  Hale."§  The  language  of 
Chief  Baron  Hale  himself  is  this : — "  There  are  at  least  thirty 
precedents  to  the  contttoy  [of  the  election  being  according  to 
ecclesiastical  Canons].  And  for  reasons : — first :  Churchwar- 
dens are  lag  incorporations.  Of  Common  Bight,  every  parish 
ought  to  choose  their  own  churchwardens.    But,  because  the 

*  Before,  p.  48,  note.  t  See  farther,  p.  85  and  mote. 

X  Pareigon,  pp.  171»  858.    He  states,  also,  the  power  of  removal  and  re- 
choice  by  the  Paridiioners.    See  p.  171. 

§  GartheVs  Reports,  p.  118.    And  see  before,  p.  77. 
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manner  of  election*  Tories  and  is  uncertain,  a  custom  may  be 
alleged.  And  issue  may  be  taken  whether  a  gpeeial  and  select 
vestry,  or  the  whole  parish,  ought  to  choose  these  churchwar- 
dens :  and  that  would  be  a  proper  issue/'f  The  point  whether 
the  parson  has  any  hand  in  the  election,  much  less  has  the 
entire  donative  of  the  office  of  one  who  is  to  be  appointed,  is 
not  even  entertained  by  this  learned  judge.  He  distinctly  de- 
clares that  the  only  question  capable  of  being  raised  as  a  pro- 
per issue  is, — ^whether  the  choice  lie  in  a  Select  Vestry  or  in  the 
whole  Body  of  the  Parishioners.  It  is  remarkable  that  Lord  Coke 
specifically  says : — "It  would  be  very  mischievous  if  the  parson 
should  elect  whom  he  please  to  be  churchwarden.^  A  convo- 
cation hath  power  to  make  constitutions  for  ecclesiastical  things 
or  persons.  But  they  ought  to  be  according  to  the  law  and  cus- 
tom of  the  Eealm.  And  they  cannot  make  churchwardens,  that 
were  elective,  to  be  donative,  without  Act  of  Parliament :  and 
the  Canon  is  to  be  intended  where  the  parson  had  the  nomina- 
tion of  a  churchwarden  "before  the  makiny  of  the  Canon.*^§  The 
onus  of  proof  is  thus  clearly  thrown,  in  each  case,  on  those  who 
would  in  any  place  sustain  the  practice  according  to  the  rule 
of  the  Canon,  to  establish  that  such  was  the  practice  in  that 
parish  before  the  Canon.  It  must  not  be  forgotten  that  while, 
often,  in  things  in  themselves  indifferent,  a  "  lawful  commence- 
ment'* will  be  presumed,  1 1  this  case  is  not  a  matter  indifferent. 
The  alleged  custom  is  declared  by  the  highest  authority  to  be 
contrary  to  common  right  and  to  the  common  Law.     Such  a 

*  See  tfie  *'  pro  consuetudine  bus  quique  parochis*'  of  the  canon  of  1571, 
as  above  quoted,  p.  79. 

t  Hardres'  Reports,  p.  878. 

X  So  the  Court  said  in  another  case  : — "  If  every  parson  might  have  eleo* 
tion  of  one  churchwarden,  without  the  asfient  of  the  parishioners,  they  might 
be  much  prejudiced."  Warner's  Case,  Cro.  Jac.  532.  Such  remarks,  then 
made,  are  entirely  (xmctusive  that  no  such  custom  eidsted  before  the  canon, 
but  that  the  usurpation  was  being  then  sedulously  attempted  under  colour 
of  it.     See  after,  p.  85,  note. 

§  No/s  Reports,  p.  189.  In  the  case  of  Hubbard  v,  Penxioe,  Strangers 
Reports,  p.  1246,  neither  the  Principle  nor  the  Authorities  were  inveeti^ 
gated.  The  above  judgments  prove  that  the  dictum  of  the  single  judge  in 
that  case  is  untrue  as  matter  of  fact.  The  peculiar  weight  of  those  judg- 
ments lies  in  their  nearness  to  the  time  of  the  Canon  itself,  showing,  Jirtt, 
that,  as  a  matter  of  fiict,  no  such  autom  did  then  exist  in  any  common 
sense  ;  and,  second,  that  the  practice  was  regarded,  by  all  the  greatest  LaW' 
yers,  as  contnuy  at  once  to  Law,  to  common  right,  and  to  sound  policy. 

II  See  an  exaniple,  before,  p.  42. 
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practice  in  any  place  is,  therefore,  necessarily  tainted  with  sus- 
picion of  an  unlawful  commencement,  through  the  fact  of  the 
novelty  of  the  Canon.  Kothing  can  be  iitferred  in  such  a  case ; 
but  the  entire  onus  lies  on  those  seeking  to  sustain  such  a  cus- 
tom, to  prove  that  it  was  a  lawM  custom  hefore  the  time  of 
the  Canon  of  1603.  Any  decision  or  holding  contrary  to  this 
is  so  clearly  not  Law,  that,  alter  the  authorities  cited  above,  it 
can  be  unnecessaiy  to  add  further  illustration  or  argument. 

It  must  next  be  remarked,  that  it  is  unquestionably  in  the 
power  of  the  parish  to  remove  both  or  either  of  the  Church- 
wardens at  any  time  during  their  term  of  office.  But  it  is  self- 
evident  that  the  existence  of  this  power  entirely  negatives,  from 
the  necessity  of  the  case,  any  pretensions  of  the  minister  to 
intermeddle  in  any  way  with  the  choice  of  either  of  the  Church- 
wardens. It  renders  the  allegation  of  his  power  to  nominate 
one  of  them,  and  the  attempt  of  this  Canon  to  turn  the  office 
into  a  donative,  a  palpable  absurdity.*  A  few  authorities  on 
this  point,  out  of  the  great  number  that  might  be  quoted,  will 
be  enough.  Each  one  of  these  is,  however,  conclusive  and  di- 
rect. And  it  must  be  remarked  that  there  is  no  authority  even 
suggesting  that  the  parson  has  such  power  of  removing  either ; 
while  not  even  the  Canon  itself,  on  the  other  hand,  allows  the 
parson  to  take  part  in  the  choice  of  churchwardens  except  in 
Easter  week.  It  is  perfectly  certain  that  the  Parishioners  can, 
at  €my  time,  remove  either  or  both,  and  choose  fresh  ones  in 
place  of  both, — or  more,  if  there  are  more  than  two. 

"  It  was  agreed,  by  aU  the  judges,  that,  if  a  parish  chooses 
every  year  two  men  to  be  wardens  of  their  church ;  or  the  cus- 
tom is  for  those  elected  to  be  wardens  for  two  years ;  yet  the 
parish  may,  at  any  time,  within  the  two  years,  remove  such 
wardens  so  chosen,  and  make  new  ones.  Por,  if  the  wardens 
should  waste  the  goods  of  the  church,  it  would  be  a  great  in- 
convenience if  the  parishioners  could  not  remove  them.  So 
might  the  goods  be  all  wasted  before  the  end  of  the  two  years. 
Wherefore  the  parish  can  at  any  time  remove  them."t 

*  In  their  anxiety  to  usurp  power,  the  authors  of  the  Canons  of  1608  for- 
got the  right  of  the  Parishioners  to  dismiss  Churchwardens.  The  Canon  (90) 
names  Easter  week  for  the  choice  of  Churchwardens.  Whatever  force  any 
^cclesiaBtic  may,  therefore,  cUdm  for  the  Canons,  he  is  bound,  by  those 
Canons  themselves,  not  to  take  part  in  any  election  at  any  other  time  than 
in  Easter  week.    The  Parishioners  may  elect  at  any  time. 

t  Year  Books,  26  Hen.  YUI.  fo.  5.     See  before,  pp.  78,  79. 
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"Forasmuch,"  says  Lambard,  ''as  these  diurohwardens  be 
officers  put  in  trust  far  the  behoof  of  their  parish^^  therefore  also 
are  they  not  enabled  with  any  other  power,  than  for  the  good 
and  profit  of  the  parish.  So  that  Churchwardens  can  neither 
give  away,  nor  release,  at  their  own  pleasure,  the  goods  of  the 
Church.  For  if  the  Parishioners  shall  find  that  they  do  un- 
profitably  waste  or  mis-spend  the  goods  of  the  Parish,  then  may 
they  remove  such  churchwardens,  by  maJdng  their  choice  qf 
new :  which  new  officers  may  call  to  account  the  former  church- 
wardens, and  shall  thereby  compel  them,  both  to  give  reckoning 
of  their  doings  during  their  office,  and  also  to  make  satisfiftction 
to  the  use  of  the  parish  for  the  harm  it  hath  received  by.  their 
fault.  And  although  the  usage  and  custom  of  the  Parish  be, 
that  the  churchwardens  there  shall  continue  in  their  office,  by 
the  space  of  one  whole  year,  or  two  years  or  more  (as  indeed 
some  Parishes  have  such  customs),  yet,  upon  such  or  the  like 
misdemeanour  found  in  them,  may  the  parishioners  at  aU  times 
proceed  to  an  election  of  new  Churchwardens,  and  may  remove 
the  old ;  for  that  otherwise  they  have  no  mean  by  our  law  to 
call  them  to  their  account,  but  by  such  as  shall  be  put  in  their 
place.  Nevertheless,  those  former  churchwardens  shall  (upon 
the  making  of  such  their  account)  have  allowance  of  all  needful 
sums  of  money,  or  other  things,  which  they  have  expended, 
either  upon  the  reparation  of  the  body  of  the  church,  or  for  the 
provision  of  meet  and  lawful  ornaments,  or  other  fiuniture  of 
the  Church  or  Parish ;  .  .  .  and  of  whatsoever  thing  that  they 
are  by  law  chargeable  to  do."t 

The  whole  of  this  passage  clearly  proves  that  everything  re- 
lating to  the  election,  duties,  dismisHal,  or  otherwise,  of  the 
Churchwardens,  is  an  affidr  with  which  the  parishioners,  and 
they  only,  have  to  do ;  and  that,  if  one  set  is  dismissed,  the 
parishioners,  and  they  only,  (which  indeed  must  be  self-evident, 
if  the  power  is  a  reaUty)  are  to  elect  the  new  ones.  This  is  a 
point,  indeed,  which  happens  to  be  expressly  declared  In  one 
of  those  old  cases  which  record  that  Common  Law  which  the 
Canons  would  violate.  ''  The  parishioners  have  the  right  to  elect 
others  as  wardens;  who  shall  have  an  action  of  account"^ 
against  the  displaced  Churchwardens. 

*  These  italics  are  so  in  the  original. 

t  Lambard*8  'Duties  of  constables,  borsholden,  tythingmen,  etc./  p.  72. 

t  Year  Books,  8  Edw.  IV.  fo.  6. 
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Lord  Coke  also  very  pladnly  states  this  in  a  case  already 
quoted.  Speaking  of  another  parish  office,  he  says  : — "  This 
office  is  like  to  the  office  of  a  Church-warden ;  who,  although 
they  be  chosen  for  two  years,  yet,  for  cause,  they  {the  pariehum- 
m^)  may  displace  them."*  He  is  peculiarly  careful,  in  this 
passage,  to  show,  by  the  words  in  parenthesis,  that  it  is  ^*  the 
parishioners,"  and  not  the  parson,  who  have  the  power  of  dis- 
placement. The  point  of  this  mode  of  putting  it  is  strength- 
ened by  the  fact,  that  the  case  itself  arose  on  the  attempt  of 
the  Parson  of  a  Parish  to  displace  the  officer  whose  office  is 
thus  expressly  declared  to  be  ''  like  to  the  office  of  a  church- 
warden," on  the  strength  of  the  very  Canons  which  thus  at- 
tempt to  interfere,  also,  with  the  Common  Eight  as  to  choice 
of  Churehwardens.f 

It  would,  however,  be  difficult  to  wish  for  more  condusive 
proof  of  the  facts  that  the  Canon  of  1603  was  a  very  deliberate 
attempt  at  usurpation,  and  that  it  was  contrary  to  the  custom 
and  Common  Law,  and  was  only  enforced  on  any  Parishes  with 
great  difficulty  and  by  unfiEur  and  illegal  means,  than  is  given 
us  by  Bishop  Gibson.^  He  quotes  the  Begister  of  the  Convo- 
cation of  164iO, — ^thirty-seven  years  after  this  "  new  Canon" 
had  been  published ;  and  during  ail  which  time  the  clergy  had 
been  doing  their  best  to  enforce  it  on  Parishes,  under  pretence 
that  it  was  binding  as  Law,  and  obligatory.§  Yet  it  appears 
that  the  clergy  then  complained  to  the  Convocation  that  the 

•  18  Reports,  p.  70.  t  See  before,  pp.  78,  74. 

X  Codex,  p.  214,  note. 

§  ThiB  is  not  conjectoral.  ORie  eaaes  ftbove  quoted  prove  it.  And  the 
pertinaeity  of  these  illegal  attempts, — notwithstanding  defeat  after  defeat, — 
is  strikingly  shown  by  the  number  of  cases  on  the  point  in  the  old  books  ;  in 
all  which  tiie  parson's  attempt  is  stated  to  be  made  "  by  colour  of  the  late 
canons,"  or  "  under  pretence  of  a  new  canon."  (See  before,  pp.  78, 82  notoi). 
The  number  of  such  cases  recorded  is,  of  course,  a  very  small  proportion  of 
what  were  actually  contested.  And  those  contested  were,  equally  of  course, 
but  a  small  proportion  of  those  in  which  the  illegal  usurpation  was  actually 
made, — and  submitted  to,  in  ignorance,  on  the  assertion  of  the  parson  that 
the  Canon  was  obligatory.  (See  before,  bottom  of  p.  76.)  Hence,  alone, 
the  submission,  now,  to  this  illegal  Canon  in  so  many  places ;  which  sub- 
mission, however,  does  not  make  the  praotioe,  or  the  donative  Churchwarden, 
any  the  more  lawM.  The  long  submission  to  an  unlawful  usurpation  can- 
not make  it  into  a  lawful  custom.  This  is  not  a  case  where  the  "  reason  of 
the  thing  has  changed"  (see  p.  68,  note).  On  the  contrary,  the  "  reason  of 
the  thing^'  now  makes  the  usurpation  the  more  preposterous  than  ever.  See 
after.  Chap.  VT. 
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laity  would  choose  Churchwardens  who  opposed  and  disquieted 
them ;  that  is,  who  would  not  let  them  hare  their  own  way  in 
making  encroachments.  And  Gibson  is  incautious  enough  to 
lament  that  Churchwardens  should  ever  be  in  '^  an  independent* 
state ;" — the  precise  position  and  character  which  it  is  essential 
to  the  interests  and  welfare  of  every  parish  that  they  always 
should  maintain. 

Added  to  all  this,  is  the  unquestionable  fact,  proved  by 
actual  examination,  that  old  Minute  Books  of  Parishes  them- 
selves prove  the  practice,  before  the  Canon,  to  have  been  for  the 
Parishioners  to  choose  both  churchwardens,  in  the  very  places 
where  now  the  Minister  has  unlawfully  assumed  the  nomination 
of  one.t 

The  sum  of  the  whole  matter  is  simple,  but  conclusive.  No 
convocation  can  make  any  Canons  to  alter  the  Law.  Every 
Canon  ''  contrariant  or  repugnant"  to  the  Law  or  to  custom  is 
in  itself  absolutely  void.  Churchwardens  are  temporal  officers ; 
and  the  election  of  them  is  a  temporal  matter ;  with  which  no 
ecclesiastical  authority  can  therefore  intermeddle.  If  the  Canon 
be  good,  it  can  only  be  good  by  its  being  shown  that,  before  that 
Canon,  the  custom  and  Common  Law  were  the  same  as  the 
Canon.  Such  custom  and  Common  Law  can  alone  be  the  war- 
rant,— ^not  the  Canon.  Besting  the  case  on  the  Canon,  implies, 
in  itself,  the  admission  that  an  alteration  of  the  Law  was  made 
by  that  Canon ;  which  it  has  been  proved  would  be  ipso  facto 
void.  But  the  entire  evidence  proves  that  not  only  did  the 
custom  not  agree  with  the  Canon,  but  that  it  was  precisely  the 
reverse,  the  Canon  being  an  entire  novelty.  The  proof,  both 
direct  and  by  necessary  inference, — ^by  reference  both  to  Prin- 
ciple and  to  Fact, — as  well  as  by  the  reductio  ab  ahsurdum  it- 
self, is  uniform.  It  puts  it  beyond  question  that  to  the  pa- 
rishioners, and  to  the  parishioners  alone,  belongs,  by  the  Com- 
mon Law  of  England,  in  every  Parish  in  England,  unless  where 
a  contrary  custom  prior  to  1603  can  be  proved,J  the  election 

*  His  own  italic. 

t  So,  in  Kennet,  p.  616,  Bishop,  Pfttron,  and  Yicar,  all  recognize,  as  a 
matter  of  course,  the  fiM;t  that  "  Parochiani,  inter  eotdem,  Tconomos  eligant." 

X  And  even  in  any  such  case,  there  can  be  no  real  (however  difficult  it 
may  be  to  establish  a  lega^  question  that  it  grew  by  encroachment,  and  was 
in  itself  illegal  But  the  power  of  removal  above  stated,  which  unques- 
tionably exists  in  every  parish,  will  prevent  any  HI  consequences,  even  can 
the  existence  of  such  a  prior  custom  be  anywhere  proved. 


ATTEMPTED  INTEEPEBENCB  WITH  FEBB   CHOICE.  87 

of  both,  or  all  (if  more  than  two),  of  its  churchwardens.  No 
submission  to  the  fancied  force  of  the  canon  in  any  parish,  for 
any  length  of  time,  and  no  dictum  of  any  Court  of  Law  on  any 
subsequent  case,  can  alter  this  as  being  the  imquestionable  Law 
of  England  at  the  present  time,  on  the  matter  of  the  Election  of 
Churchwardens. 

This  is  a  subject  of  vast  practical  importance.  That  impor- 
tance cannot  indeed  be  exaggerated,  inasmuch  as,  in  the  great 
majority  of  places,  the  Churchwardens  are  the  only  constituted 
Head  Officers,  and  the  Parish  Vestry  is  the  only  Municipal 
Body.  Attempts  are  making,  now,  to  fasten  the  ecclesiastical 
yoke  more  and  more  upon  the  people.  Li  the  year  1852  the 
Bishop  of  London  got  a  Bill  introduced  into  the  House  of 
Lords,  under  the  name  of  "  Churchwardens'  Elections  Bill,"  the 
object  of  which  was,  to  subvert  all  the  independence  of  Vestries 
and  Churchwardens,  and  to  deliver  both,  bound  hand  and  foot, 
into  the  hands  of  the  Minister.  The  Bill  was  stopped,  solely 
through  the  vigorous  eflforts  made  by  several  Parishes.  But 
the  fact  of  the  attempt  having  been  made,  proves  what  is  being 
aimed  at,  and  what  will  be  again  attempted,  unless  an  intelli* 
gent  public  spirit  watches  and  prevents  it.* 

*  It  will  be  pemuuiently  oflefiil  to  preserve  here  some  extracts  fi:t>m  the 
document,  widely  dnmlated  at  the  time,  which  was  chiefly  instrumental 
in  defeating  this  Bill.  The  following  will  show  the  genersJ  purpose  and 
tendency  of  the  Bill  itself;  and  the  considerations  connected  with  it. 

"By  the  firgt  SiectAon,  it  is  declared  that  'the  present  mode  of  electing 
Churchwardens  is  attended  with  mcowoemence,  and  it  is  expedient  to  alter 
the  same.' 

"It  is  the  Right  of  the  parishioners  that  is  * vncowvenient*  to  the  par- 
sons ;  not  the  Practice  to  the  parishioners.  The  yague  generality  of  this 
preamble  indicates  only  that  the  independence  that  yestries  now  have 
and  exercise,  is  unpleasing  to  ecclesiastics,  who  therefore  desire  to  bring 
it  about  that  such  independence  shall  '  by  little  and  little  vanish.*^ 

"Sections  2  and  3  enact  that  all  churchwardens  shall  be  elected  or  ap- 
pointed yearly  in  Easter  week ;  and  that  the  office  shall  continue  until  the 
Easter  following. 

"  This  will  effect  an  entire  and  most  serious  innoyation  on  the  rights  of 
yestries,  and  on  the  whole  principle  of  the  responsibility  of  electiye- officers. 
The  following  quotations  wiU  best  show  this : — 

" '  It  was  resolved  by  all  the  judges  that,'  if  two  churchwardens  are 
chosen  for  a  term,  as  of  two  years,  nevertheless  the  parishioners  may, 
<U  amy  time  dwrwg  the  tvfo  years,  remove  those  wardens  and  choose  new 


1  2  Inst.  p.  540.  ^  Tear  Book,  26  Hen.  VIII.  fo.  5. 
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The  usual  number  of  churchwiirdeiiB  is  two.  In  some  (but 
not  all)  parishes,  diyided  into  townships,  each  township  elects 
one,  or  even  two ;  and  so  there  are  three,  four,  or  five,  or  more, 
to  the  whole  parish.  Each,  however,  though  acting  specially 
for  his  township,  is  churchwarden  of  the  whole  Parish.  In 
some  cases  of  undivided  parishes  there  are  three;  while  in 

ones.  FWf  if  the  wardenB  should  waste  the  property,  it  wonZd  ht  greiU 
ine(mvenience  if  the  paiieh  wvld  not  r$move  them.'  Mark  the  'inoonve- 
nienoe*  here,  again,  so  constitutionally  made  the  ground  of  the  judgment. 

"The  fifth  Section  enacts  that  the  Parson  (whether  rector,  vicar,  or  cu- 
rate), or  his  deputy  by  himself  appointed  (! !)  shaU  be  'Chairman.' 

**  The  word  '  chairman '  here  is  ingeniously  delusiye.  At  Common  Law 
there  is  an  open  meeting,  with  a  chairman.  This  Bill  enacts  that  dazk- 
nese  shaJl  take  the  place  of  light, — supersedes  the  always  hitherto  aocus- 
tomed  public  open  Vestry  meeting  by  the  parson's  closet.  Open  public 
meeting,  with  opportunity  of  question,  is  essential  to  at  least  the  initiative 
of  every  true  election  of  any  public  Officer  or  Representative.  One  main 
object  of  this  Bill  is  to  suppress  the  htUnt  (always  'inconvenient'  to  the 
enemies  of  the  Common  Bight  and  General  Liberty),  and  so  the  right  and 
practice,  of  Public  MeOing  in  England.  There  is,  throughout  the  pro- 
ceedings, to  be  no  meeting  whatever  at  which  there  can  be  any  chair 
taken.  The  proper  term  would  have  been  '  manager  of  the  sham  elec- 
tion.' 

"  The  section  itself  is  entirely  at  variance  with  Common  Law.  £ven 
Stuiges  Bourne's  Act  itself  expressly  prevented  the  Ftoson  appointing  a 
deputy,  which  the  present  Bill  proposes.  The  old  spirit  of  the  Common 
Law  waR  widdly  different  from  either. 

"  Section  8  enacts,  that  a  nomination,  in  writing,  of  every  Churchwarden 
shall  be  asn^  to  the  Panon, 

"  There  is  thus  to  be  .no  public  candidature,  nor  even  any  pubUoation  of 
candidates'  names.  No  one  is  to  be  able  to  know  who  is  nominated,  nor 
whether  whoever  is  named  be  a  fitting  person,  or  but  the  mere  tool  of  the 
manager  of  the  election. 

"  By  Section  9  the  Parson  or  his  deputy  is  to  send  out  Voting  P^perai,  ^ 
he  find  the  candidates  more  than  the  proper  number. 

"As  all  is  secret,  and  in  his  own  hands,  he  can  of  course  make  a  nominal 
contest,  or  not,  or  prevent  one,  as  best  suits  his  purpose. 

"Sections  11  and  12  enact  how  the  Voting-papen  shall  be  signed,  and 
that  all  shall  be  collected  by  the  Parson. 

"  This  arrangement  simply  puts  the  entire  election  in  the  hands  of  the 
parson.  This  secret  system,  be  it  observed,  is  the  reverse  of  the  secret 
system  of  Ballot,  where  the  right  to  vote  of  every  voter  is  known  and 
admitted  beforehand,  but  his  voU  is  unknown.  Here  the  right  to  vote  is 
uncertain  and  unadmitted — ^made  subject,  indeed,  to  the  arbitrary  hand- 
ling of  an  interested  individual  trfter  the  vote  has  been  seen  how  given ; 
whUe  the  vote  is  precisely  made  known,  and  made  known  only,  to  the  one 
man  who  can  use  most  influence  over  ■every  elector — always  an  eztraor- 
dinaxy  influence  over  alaige  part  of  the  electors.  The  scheme  thus  sought 
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some  it  is  the  custom  to  choose  only  one  churchwarden.  Such 
custom  is  good  in  each  case  alike.  There  cannot  be  the  custom 
set  up  of  haying  no  churchwarden.  That  would  be  suffering  a 
Parish  to  neglect  its  duties.  It  is  unquestinable  that  origi- 
\  nallj  many  parishes  did  not  think  it  necessary  to  choose  a  spe- 

to  be  enforced  does  indeed  set  up  a  striking  oontrast  to  the  only  traemode 
of  election,  as  so  well  laid  down  by  Lord  Ck)ke,  when  he  declares  that,  for 
any  election  to  be  a  good  one,  '  (1)  It  mnst  be  a  dite  election ;  and  (2)  it 
mnst  be  hfiw  election,  w%th4)ui  dufpUamtre  or  ike  fear  thereof.*^ 

"  Buty  to  preyent  any  danger  of  the  power  not  being,  by  all  these 
'pretty  devices/'  entirely  got  into  the  hands  of  the  Parson,  care  is  taken 
that  no  power  of  scmtiny  of  yotee  shall  exist.  The  Parson  is  to  be  abso- 
lute judge  of  every  vote. 

"By  Section  18,  the  Chairman  is  to  disallow  all  votes  iAiBt'heJiaU  JM 
to  he  invaUd  ;*  and,  having  done  so,  to  declare,  on  his  individual  ipee  dixit, 
who  is  elected,  by  Notice  stuck  on  the  Door ! 

"The  whole  election  and  return  are  thus  placed,  irresponably,  in  the 
hands  of  the  Parson,  without  appeal  or  redress ;  in  defiance  of  eveiy  prin- 
ciple of  justice,  of  Common  Law,  and  of  the  unifDrm  practice  of  ages  under 
that  Common  Law.  Even  Loid  Mansfield  said  that  the  eoclfwriastical  autho- 
rity '  has  no  right  to  try  the  question ;  he  cannot  try  the  legality  of  the 
votes.''  It  was  well  said,  two  hundred  and  fifty  years  ago,  that^  'the 
temporal  courts  must  always  have  an  eye  that  the  eccleaafltical  jurisdic- 
tion usurp  not  upon  the  temporal.*  There  are  certain  precautions  and 
■afe^^rds  that  form  inherent  essentials  to  the  integrity  of  the  mere  act 
of  any  electicm  of  representatives  by  a  number  of  men  (apart  firom  the 
question  of  the  right  of  vote  itself).  Without  these,  the  name  of  elec- 
tion is  but  a  &rce  and  a  mockery.  These  precautions  and  safeguards 
now  exist  in  the  case  of  the  election  of  churchwardens.  I*he  present  BiU 
prop09e$  to  mnmhilate  t&em  aU.  The  only  eflects  of  such  a  Bill  can  be, 
altogether  to  destroy  the  power  of  the  parishioners ;  absolutely  to  extin- 
guish the  most  universal  practice  of  hocsl  Self-Govemment  in  England ; 
to  degrade  the  of&ce  of  churchwarden  into  mere  servile  nomineeship ;  to 
take  away  all  its  respectability  and  responsibility ;  and  to  rear  up  the 
priesthood  of  one  religious  creed  into  an  absolute  sway  overall  the  secular 
affikirs  which  are  of  common  interest  to  every  parishioner  of  every  creed  in 
every  parish  in  England. 

"If  this  attempt  be  not  met  by  an  emphatic  rebuke,  what  will  be  the 
end  of  the  revolutionary  innovations  and  encroachments  on  our  Rights 
and  Liberties,  and  on  our  so  andent  and  invaluable  usages  of  Self-Govem- 
ment, which  have  been  made  so  firequentiy  of  late  years,  and  are  con> 
tinually  now  being  made,  with  various  pretexts  and  under  various  dis- 
gmsest" 


1  2  Inst.  p.  169. 

3  This  is  a  phrase  ^lecially  thus  used  by  the  Bishops  of  the  Church  of  Eng- 
land.   See  Coke  2  Inst.  p.  608. 
'  Burrow's  Reports,  1422.  ^  Coke,  2  Inst  p.  615. 
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cial  officer  to  this  duty, — the  "  Body  of  the  People"  then  pre- 
senting any  complaints  against  the  parson  ;*— and  we  have  evi- 
dence  that  sometimes  years  were  let  pass  without  choosing 
these  officers,  even  where  they  had  been  chosen  aforetime.t 
But  the  custom  to  choose  such  officers  every  year  was  always 
general ;  while  the  fact  of  their  usual  position  gradually  led  to 
their  being  reckoned  as  the  chief  officers  in  the  Parish.  Hence, 
many  other  secular  duties  became,  from  time  to  time,  com- 
mitted to  them  by  various  Statutes.  But  it  thus  became  neces- 
sary that  there  should  be  no  exceptions  or  vacancies ;  whence 
it  has  consistently  followed^  that  the  rule  now  is,  that  the 
churchwardens  must  be  chosen  every  year.  If  this  duty  is 
neglected  it  will  be  enforced  by  mandamus.§  The  ecclesias- 
tical courts  have,  of  course,  no  jurisdiction  in  the  matter,  the 
office  being,  as  already  shown,  purely  temporal.  It  is  the  choice 
of  the  Parish  that  makes  them  Churchwardens,  and  that  only. 
Nothing  else  is  necessary  to  give  them  their  full  title,  though 
ecclesiastics  again  attempt  to  interfere,  by  the  pretence  of  their 
being  '^  admitted,"  and  an  oath  being  administered  to  them, 
through  the  archdeacon.  The  attempt  has  failed  however ;  for 
it  is  unquestionable  that  he  cannot  pretend  to  do  this  other- 
wise than  purely  ministerially.  He  has  no  discretion  in  the 
matter.  "  The  archdeacon  has  no  power  to  refuse  to  swear  and 
admit  the  churchwardens.  For  the  Churchwarden  is  an  officer 
of  the  Parish ;  and  his  misbehaviour  will  prejudice  them,  and 
not  the  archdeacon.  It  is  an  office  merely  temporal,  and  the 
archdeacon  is  only  a  ministerial  officer."  ||  "  The  Churchwarden 
is  a  temporal  officer ;  and  the  goods  of  his  parish  are  in  his 
custody.  The  parishioners  may  trust  whom  they  please."ir  ^ 
case  of  dispute  as  to  the  election,  the  archdeacon  cannot  settle 
it,  or  entertain  the  discussion.  He  must  swear  in  all  parties, 
and  leave  the  settlement  of  the  title  to  the  office  to  the  tern- 
poral  courts.  Neither  the  Bishop  of  the  diocess  nor  the  Par- 
son of  the  Parish  can  interfere  in  the  matter.**    "  The  Arch- 

*  See  GibBon,  as  quoted  before^  p.  70. 

t  See  Year  Book,  12  Hen.  VII.  fo.  28. 

X  See  the  quotation  in  note  at  the  beginning  of  this  Chapter,  from  2  Mo- 
dem Reports,  p.  288.  §  Bee  R.  v.  Wix,  2  B.  &  Ad.  197. 

II  1  Raymond's  Reports^  p.  138,  Chief  Justice  Holt. 

IT  12  Modem  Reports,  p.  116  ;  and  see  before,  p.  71. 

**  Both  points  are  expressly  decided  in  8  Modem  Reports,  p.  825.  And 
see  8  Burrow,  p.  1420 ;  1  Strange,  p.  52. 
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deacon  is  but  a  miniBterial  officer ;  and  is  obliged  to  do  the  act 
whether  it  be  of  any  validity  or  not."*  "  He  cannot  exercise 
any  judicial  authority. "t 

If  the  Archdeacon  hesitate,  on  request,  to  admit  and  swear 
in,  he  will  be  compelled  to  do  this  by  mandamus,  absolute 
in  the  first  instance.];  Even  if  there  be  contending  parties, 
he  has  no  choice  but  to  admit  and  swear  in  all,  leaving  it  to 
them  to  prove  their  claim  in  the  ordinary  courts.  The  old 
''sworn-men"  were  sworn  in  the  Hundred  court;  and  there 
can  be  no  doubt  that  omitting  to  go  through  the  form  before 
the  archdeacon  cannot  affect  the  title  to  the  office.  The  quo- 
tations already  made  show  that  election,  displacement,  and  &esh 
election  depend  on  the  Parish  only.  On  those  acts  solely,  there- 
fore, depends  the  title  to  the  office.  The  very  terms,  indeed, 
of  the  oath  before  the  archdeacon,§  prove  that  it  only  relates 
to  the  presentments  on  Visitation.  "  The  archdeacon  is  only 
a  ministerial  officer,  and  therefore  bound  to  swear  him.  The 
su)earing  is  only  matter  of  form  ;  because  a  churchwarden  may 
act  before  he  is  sworn.  The  office  of  a  churchwarden  is  a  tem- 
poral office."  II  "A  churchwarden  may  execute  his  office  before 
he  is  swom."ir  "  A  Churchwarden  is  a  Lay  Officer ;  and  his 
power  is  enlarged  by  sundry  Acts  of  Parliament.  And  it  has 
been  resolved  that  he  may  execute  his  office  before  he  is  sworn."** 
He  cannot  be  compelled  to  attend  the  Ordinary  for  admission.ft 

A  late  Act  of  Parliament  has  made  the  taking  of  oaths  by 
Churchwardens  illegal.  A  declaration  only  can  be  made,  which 
the  proper  officer  is  required  to  administer.  K  he  refuse,  he 
can  be  compelled  to  do  so  in  the  same  way  as  formerly  in  the 
case  of  an  Oath.:|::( 

*  1  Strange*8  Reports,  p.  609 ;  and  see  Oro.  Car.  551,  589 ;  Oro.  Jao.  582 ; 
and  1  Salkeld,  166. 

t  Baron  Parke  (Lord  Wensleydale)  in  R.  v.  Williams,  8  B.  &  C.  681.  If 
a  &lse  return  be  made,  sach  as  "not  duly  elected,"  the  return  may  be  tra- 
versed under  1  Wm.  IV.  c.  21. 

X  Ex  parte  Lowe,  4  Dowling  P.  0.  15 ;  R.  v.  Middlesex,  3  Adolphus  and 
Ellis,  p.  615. 

§  And  BtiU  more,  if  needed,  its  recorded  origin.  See  Lyndwood,  p.  109  ; 
and  Gibson,  quoted  before,  p.  70.  ||  8  Modem  Reports,  p.  880. 

S  Viner't*  Abridgment,  vol.  iv.  p.  527. 

—  1  Yentris*  Reports,  p.  267,  and  see  «(.,  p.  114,  and  Haidres,  p.  864. 
See  also,  R.  «.  Corfe  Mullen,  1  B.  &  Ad.  219. 

tt  Stutter  V.  Freston,  1  Strange,  p.  52. 

ti  5  &  6  Wm.  lY.  c.  62,  s.  9. 
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The  actual  Churchwardens  are  always  the  Betuming  Officers. 
To  them  is  the  Mandamus  to  summon  a  Vestry  addressed.  If 
there  are  actually  no  Churchwardens,  the  Mandamus  must  be 
addressed  to  the  Parishioners  generally.* 

The  time  of  the  election  is  usually,  but  not  necessarily,  Easter 
Tuesday .f  Though  certain  persons  may  ayail  themselves  of  an 
exemption,^  all  the  inhabitants  are  liable  to  serve  the  office. 
The  special  exemption  must  be  claimed  to  be  available.  It  is 
not  a  disqualification.  The  not  belonging  to  the  Established 
Church  does  not  make  a  man  the  less  liable  to  serve  this  office. 

The  power  of  claiming  exemption  is  not  justified  by  any 
sound  policy.  Sound  policy,  on  the  contrary,  points  to  requir- 
ing it  of  every  man  in  his  turn,  that  he  take  his  part  in  dis- 
charging the  duties  of  good  neighbourhood.  The  lover  of  the 
Institutions  of  his  country  will  never  desire  to  shirk  fulfilling 
his  part  in  those  Institutions. 

The  Churchwardens  fill  the  place  (with  the  few  exceptions 
above  alluded  to)  of  Head  Officers,  for  all  secular  purposes,  in 
all  Parishes  where  no  Corporation  or  special  local  act  exists. 
Often  even  such  corporation,  or  local  act,  does  not  include  all 
matters.  Vestry  meetings,  unless  where  some  other  special 
provision  exists,§  ought  to  be  always  summoned  by  the  church- 
wardens.jl  '^  The  parson  never  summons  the  vestries,  that  being 
the  office  of  the  churchwardens.''^  "  The  Churchwardens  must 
summon  the  Parish."**  A  Vestry  ought  always  to  be  sum- 
moned on  the  request  of  a  moderate  number  of  inhabitants. 
In  many  cases  this  is  required  to  be  done  by  special  Statute. 
It  ought  always,  however,  to  be  enforced,  by  a  condition  exacted 
at  the  time  of  election  of  the  new  churchwardens ;  and  by  re- 
moval, in  case  of  refusal  to  comply. 

As  regards  the  practical  course  to  be  taken  in  removing  a 

*  R.  V.  Wix,  2  B.  &  Ad.  197.  See  before,  p.  54,  noU  t  So  entirely  the 
reverse  is  it  of  being  the  fivot  that  the  Parson  either  can  summon,  or  is  an 
essential  part  and  the  head,  of  the  Parish.     See  further,  Chapter  YI. 

t  See  p.  88,  note, 

t  The  principal  of  these  exemptions  are  Peers,  members  of  Pariiament^ 
dergymen  poinding  Roman  Catholic  clergy  and  dissenting  ministers,  who 
may  serve  by  deputy :  1  W.  ft  M.  c.  18,  s.  7),  barristers  and  attorneys,  physi- 
(nans,  surgeons  and  apothecaries,  and  oommissionen  and  offioers  of  ezdse. 

§  See  liie  following  Sections  on.  Snireyors  and  Orarseers. 

II  See  fully  hereon  before,  pp.  5S-57.  And  the  Churdhwardens  must  aot, 
in  every  case,  as  Returning  Offioers.    See  above. 

f  Strange*s  Reports,  pp.  1045.  *•  1  Modem  Reports,  p.  286. 
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churcliwardeii,  it  is  simple  enough.  Such  a  step  never  ought  to 
be  taken  except  on  occasion  of  great  gravity.  If  the  Church- 
wardens have  not  kept  their  accounts  properly ;  if  they  have  re- 
fused or  neglected  to  carry  out  any  Bye-Law  or  Besolution  of 
Vestry ;  if  they  have,  either  by  connivance  or  neglect,  been 
parties  to  anything  injurious  to  the  interests  of  the  Parish ;  in 
any  of  these  or  the  like  cases,  the  removal  of  them  and  choice 
of  new  ones  is  a  right  and  proper  course.  In  such  case,  a  Vestry 
can  be  summoned  by  any  number  of  the  Parishioners,  the  sig- 
nature of  any  one  Churchwarden  or  Overseer  being  put  to  the 
copies  of  the  Notice  affixed  on  or  near  the  church  and  chapel 
doors — the  purpose  of  the  Meeting  being  stated  in  the  Notice. 
If  every  one  of  these  refuse  to  sign  the  Notice,  a  mandamus 
should  be  at  once  applied  for.  At  such  Vestry,  a  resolution 
should  be  moved,  setting  forth  in  distinct  terms  the  ground 
upon  which  the  present  churchwarden  is  proposed  to  be  re- 
moved ;  and  the  name  of  a  new  churchwarden  should  be  sug- 
gested in  his  place.  Upon  this  the  whole  question  will  be 
raised.  The  resolution  may  be  either  rejected,  or  carried  as 
first  proposed,  or  a  different  name  be  inserted  from  that  first 
suggested.  If  carried,  and  a  new  churchwarden  or  church- 
wardens chosen,  the  latter  should  be  instructed,  by  another 
resolution,  to  take  immediate  steps  to  recover  any  moneys  or 
other  things  in  the  hands  of  the  rejected  officer.  They  should 
immediately  take  upon  themselves  the  functions  of  the  office, 
and  the  Archdeacon  will  be  compellable  immediately  to  admit 
them,  if  they  desire  to  go  through  that  unnecessary  form.* 

An  important  part  of  the  duties  of  the  chiuchwardens,  as 
temporal  officers  and  representatives  of  the  parish,  is  to  see  that 
the  minister,  who  enjoys  a  public  benefice,  fulfils  his  duty  to 
the  public.  It  is  too  often  forgotten  that  the  laity  are  distinctly 
recognized,  by  the  Law  of  England,  as  an  essential  part  of  the 
Church.  It  is  too  often  forgotten  that  the  churchwardens  have 
it  as  a  duty,  on  behalf  of  the  parish,  to  take  care  that  the  minis- 
ter fulfils  his  duty.  This  is  the  efficient  countercheck  on  the 
right  of  presentation  to  benefices.f  If  these  mutual  relations 
were  better  remembered  by  all,  it  would  be  far  better  for  all 
the  parties,  as  well  as  for  the  vitality  and  progress  of  a  real 
earnestness  of  Beligion.  Quotations  from  the  Articles  of 
Visitation  themselves,  which  have  to  be  answered  by  the 

*  K.  V.  Middlesex,  3  A.  &  K  615.  f  See  aaer.  Chapter  YL 
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Churchwardens,  will  give  a  better  idea  of  how  completely  the 
minister  is  thus  responsible  to  the  chosen  representatives  of 
the  ''temporal  estate,"  than  any  description  can  do. 

Bishop  Gibson  puts  the  following  under  the  first  head  of  the 
articles  of  Visitation  issued  by  him,  when  archdeacon  in  1713, 
as  to  be  answered  by  all  churchwardens. 

"  Is  your  minister  a  person  of  sober,  unblameable,  and  exem- 
plary life  ? 

"  Doth  he  preach  constantly  every  Sunday,  unless  hindered 
by  sickness,  or  other  reasonable  impediment  P 

"  Is  he  carefiil  in  visiting  the  sick,  etc.  ?" 

The  following,  from  the  articles  of  Mountaigu,  Bishop  of 
Norwich,  in  1638,  show,  still  more  forcibly,  how  it  is  the  duty 
of  the  churchwardens  to  watch,  on  behalf  of  the  parish,  the 
conduct  of  the  minister.  The  quaintness  of  the  language,  while 
it  may  almost  excite  a  smile,  shows  that  there  was  reality  and 
earnestness  at  any  rate ;  and  that  the  visitation  was  then  no 
empty  form.  It  makes  manifest,  at  the  same  time,  the  true 
position  of  the  churchwardens  as  to  ecclesiastical  matters,  and 
puts  to  shame  the  subserviency  of  modem  incorrect  statements 
of  the  Law  relating  thereto. 

"  Doth  your  minister  or  curate  serve'  any  more  cures  than 
one  ?  If  so,  then  how  far  are  they  in  distance  asunder  P  Can 
he  do  it  conveniently  P 

"  For  his  person  and  deportment ; — is  he  staid,  grave,  hum- 
ble, modest ;  peaceably  and  religiously  disposed  P  Is  he  of  ho- 
nest life  and  conversation  in  the  world  P  Doth  he  endeavour 
and  do  his  best  to  accord  and  keep  his  parishioners  in  peace ; 
to  take  up  and  compound  difierences  among  his  neighbours; 
according  to  solemn  promise  at  his  ordination  P 

*'  Or  is  he  a  brabler,  brawler,  contentious,  seditious  party ;  a 
tavern  hunter,  an  ale-house  haunter,  a  drunkard,  using  unlaw- 
ful and  forbidden  games  ?  Is  he  riotous  or  unseemly  in  his  ap-* 
parel  beyond  his  means ;  not  fitting  his  calling ;  above  his  de- 
gree in  schools ;  contrary  to  the  Statute  of  this  land  P 

"  More  particularly,  doth  he  commonly  go  in  silk,  satin,  vel- 
vet, plush, — being  haply  but  a  curate  P  are  his  clothes  rather 
horsemen's  coats  and  riding  jackets  than  priests'  cloaks  P  Doth 
he  wear  long  shaggy  hair,  deep  ruffs,  falling  bands  down  to  his 
shoulders ;  or  useth  he  other  indecent  apparel,  rather  fitting  a 
swaggerer  than  a  priest  P" 
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The  articles  issued  by  Archbishop  Cranmer  (1548),  which 
were  evidently  prepared  with  great  care,  are  many  of  them  to 
the  same  effect.  But  there  are  others  of  a  much  wider  scope. 
Thus:— 

"  Whether  they  be  resident  upon  their  benefices,  and  keep 
hospitality  or  no :  and,  if  they  be  absent,  or  keep  no  hospita- 
lity, whether  they  do  make  due  distributions  among  the  Poor  pa- 
rishioners or  not.* 

"  Whether  Parsons,  Vicars,  Clerks,  and  other  beneficed  men, 
having  yearly  to  dispend  an  hundred  pound,  do  not  find,  com- 
petently, one  scholar  in  the  University  of  Cambridge  or  Oxford, 
or  some  grammar  school ;  and  for  as  many  hundred  pounds  as 
every  of  them  may  dispend,  so  many  scholars  likewise  to  be 
found  [supported]  by  them;  and  what  be  their  names  that  they 
so  find  P 

"  Whether  they  have  opened  and  declared  unto  you  the  true 
use  of  ceremonies  ;  that  is  to  say,  that  they  be  no  workers  nor 
works  of  salvation,  but  only  outward  signs  and  tokens,  to  put 
us  in  remembrance  of  things  of  higher  perfection. 

"  Whether  they  have  taught  and  declared  to  their  Parish- 
ioners, that  they  may  with  a  safe  and  quiet  conscience,  in  the 
time  of  harvest,  labour  upon  the  holy  and  festival  days ;  and,  if 

*  See  as  to  the  duties  of  hospitality  as  an  eaaenttal  part  of  the  purposes  of  en- 
dowments, before,  pp.  28, 29.  This  was  not  foxgotten  at  the  Reformation.  The 
following  is  contuned  among  the  "Injunctions  "  issued  in  the  time  of  Edward 
VI.,  A.D.  1547  i  the  substance  of  which  was  identically  repeated  in  the  "  In- 
junctions" of  Elizabeth,  a.d.  1559.  "  Because  the  goods  of  the  church  are 
called  the  goods  of  the  poor,  and  at  these  days  nothing  is  less  seen  than  the 
poor  to  be  sustained  with  the  same :  all  parsons,  vicars,  pentionaries,  pre- 
bendaries, and  other  beneficed  men,  not  being  resident  upon  their  benefices, 
which  may  dispend  yearly  twenty  poimds  or  above,  either  within  their  dean- 
ary,  or  elsewhere,  shall  distribute  hereafter  among  their  poor  parishioners, 
or  other  inhabitants  there,  in  the  presence  of  the  Churchwardens  or  Bome 
other  honest  men  of  the  parish,  the  fortieth  part  of  the  firuits  and  revalues 
of  their  said  benefices ; — lest  they  be  worthily  noted  of  ingratitude,  which,  re- 
serving so  many  purts  to  themselves,  cannot  vouchsafe  to  impart  the  fortieth 
portion  thereof  among  the  poor  people  of  that  Parish  that  is  so  fruitful  and 
profitable  imto  them  "  (Sparrow's  Canons,  pp.  5,  6,  and  compare  pp.  71  and 
247).  The  same  "  Injunctions  **  contain  provisions  for  the  sending  boys  (at 
the  expense  of  the  benefice)  to  College  and  School,  "  which  [boys]  after  they 
have  profited  in  good  learning,  may  be  partners  of  their  patron's  cure  and 
chaige,  as  well  in  preaching  as  otherwise  in  the  execution  of  their  offices ; 
or  may  (when  need  shall  be)  otherwise  profit  the  Commonweal  with  their 
counsel  and  wisdom "  (ib.  pp.  6  and  71).  See  also.  Archbishop  Sancroft*s 
Artidee  (III.),  9  Somers'  Tracts,  132,  and  Mountaigu,  as  above,  Tit.  4,  Art.  4. 
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Buperstitiously  they  abstain  from  working  upon  those  days,  that 
then  they  do  grievously  offend  and  displease  Qod.* 

*'  Whether  you  know  any  executors  or  administrators  of 
dead  men's  goods,  which  do  not  only  [duly]  bestow  such  of  the 
said  goods  as  were  given  and  bequeathed,  or  appointed  to  be 
distributed  among  the  poor  people,  repairing  of  highways,  find- 
ing of  poor  scholars,  or  marrying  of  poor  maids,  or  such  other 
like  charitable  deeds."t 

Articles  issued  by  Bishop  Bidley,  a.i).  1550,  though  differing 
from  the  last,  exhibit  no  less  of  the  practical  and  earnest  mode 
in  which,  before  ecclesiastical  usurpation  grew  to  a  head,  the 
Churchwardens  fulfilled  their  duty  in  taking  care  that  the 
minister  fulfilled  his.  His  first  article  is  : — "  Whether  your 
curates  and  ministers  be  of  that  conversation  of  living,  that 
worthily  they  can  be  reprehended  of  no  man."]: 

It  is  self-evident  that,  so  far  from  the  fact  of  making  returns 
to  these  Articles  of  Inquiry  giving  an  Ecclesiastical  character 
to  any  part  of  the  Churchwarden's  office,  it  is  precisely  the  re- 

*  Among  the  above  "  Injunctions*'  is  the  following : — "  All  Parsons,  vicars 
and  curates,  shall  teach  and  declare  unto  their  Parishioners,  that  they  may, 
with  a  safe  and  quiet  oonsdenoe,  in  the  time  of  harvest,  labour  upon  the  holy 
and  festival  days,  and  save  that  thing  which  Gk>d  hath  sent.  And  if  for  any 
scrupulosity,  or  grudge  of  conscience,  men  should  superstitiously  abstain  from 
working  upon  those  days,  that  then  they  should  grievously  offend  and  dis- 
please God."  And  see  the  Statute  of  2  &  8  Edw.  YI.  c.  19,— in  which  it  is 
declared  that  "  one  day,  or  one  kind  of  meat,  of  itself  is  not  more  holy,  more 
pure,  or  more  clean  than  another ;  for  that  all  days  and  all  meats  be  of 
their  nature  of  one  equal  purity,  cleanness,  and  holiness ;  and  that  all  men 
should  by  them  live  to  the  Olory  of  God,  and  at  all  times,  and  for  all  meats, 
give  thanks  unto  him  :*'  also  6  ft  6  Edw.  YI.  c.  8, — ^in  which  it  is  declared 
that  "the  times  appointed  specially  for  Qod*B  Service,  are  called  Holy  days, 
not  for  the  matter  and  nature  either  of  the  time  or  day ;  .  .  .  neither  is  it 
to  be  thought  that  there  is  any  certain  time  or  definite  number  of  days  pre- 
scribed in  Holy  Scripture ;  but  that  the  appointment  both  of  the  time  and 
also  of  the  number  of  the  days  is  left,  by  the  authority  of  God's  word,  to  the 
liberty  of  Christ's  Church ;"  and  in  which  Act  it  is  expressly  provided  .that, 
though  Sunday  shall  be  a  holy  day,  yet  "  it  shall  be  lawful  to  any  husband- 
man, labourer,  fisherman,  and  to  all  and  every  other  person  and  persons,  of 
what  estate,  degree,  or  condition  he  or  they  be,  upon  the  Holy-days  aforesaid, 
in  Harvest,  or  at  any  other  times  in  the  year  when  necesrity  shall  require, 
to  labour,  ride,  fish,  or  work  any  kind  of  work,  at  their  free  wills  and  plea- 
sure." Thus  fiur  were  the  fitthers  of  the  Refonnation  in  England  fixnn  setting 
any  example  of  that  worship  of  forms  and  ceremonies  and  days  which  marks 
our  own  enlightened  (f)  time. 

t  Sparrow,  25,  81.  t  Sparrow,  p.  85. 
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Yeane.*  There  ia  no  stronger  or  more  important  illustration  of 
the  laj  character  and  duties  of  the  office,  and  of  the  rightful 
position  of  the  Laity  in  regard  to  the  Clergy.  Whether  a  man 
belong  to  the  established  church  or  not,  it  is  equally  his  duty, 
and  should  certainly  be  equally  his  desire,  to  take  care,  so  far 
as  in  him  lies,  that  the  ministers  of  religion,  especially  those 
having  the  peculiar  advantages  and  opportunities  which  the 
established  church  gives,  fulfil  the  duties  of  their  position. 
Ecclesiastics  have  sought — by  attempting  to  make  the  office 
of  churchwardens  donative  instead  of  elective ;  by  getting  the 
nomination  of  them  into  their  own  hands ;  and  by  illegal  Canons 
and  other  usurpations — to  £ree  themselves  from  the  responsi- 
bility which  they  We  to  their  parishes ;  a  responsibility  the 
more  important  to  be  watchfully  maintained,  inasmuch  as  their 
own  appointment  is  usually  by  presentation  and  not  by  elec- 
ti<m.  It  becomes,  however,  but  on  this  account  the  more  ur- 
gently the  duty  of  every  good  citizen  to  see  that  this  responsi- 
bility is  kept  thoroughly  active ;  and  that  the  temporal  office 
of  the  Churchwardens  on  this,  as  on  every  other  matter,  is  never 
allowed  to  be  overlaid  by  any  devices  of  ecclesiastical  evasion  or 
usurpation.f 

There  is  scarcely  a  matter  connected  with  the  welfare  of  the 
Parish  in  secular  affairs,  in  which  the  churchwardens  have  not 
important  functions.  When  the  Committees  of  Parishes  are 
treated  of,  this  will  be  more  particularly  shown.  At  present, 
it  will  be  sufficient  to  say  that  they  are  Overseers  of  the  Poor 
by  virtue  of  their  office  ;;|;  that  they  are  bound  to  take  measures, 
under  various  Statutes  that  have  horn  time  to  time  been  passed, 
in  relation,  among  various  other  matters,  to  watching  and  light- 
ing, drainage,  water  supply,  burial-grounds,  and  so  forth,  all  of 

*  The  churchwardens  are  not  tied  to  any  special  articles  of  Visitation  or 
Inqnizy.  They  may  present  any  matter  they  think  fit :  and  they  ought  al- 
ways to  present  anything  objectionable  in  the  conduct  of  the  Minister. 

f  It  has  been  already  remarked  that  the  Officers  of  any  '*  eoclenastical 
IKstricts"  or  "  New  Parishes''  have  no  secular  functions  whatever.  Care 
win  be  often  needed  to  guard  against  the  confusion  which  the  name  "  church- 
wardens," given  to  some  of  these,  is  likely  to  occasion.  They  have  very 
little  in  common  besides  the  name.  They  cannot  act  in  any  secular  matter 
whatever,  though  it  arise  even  specially  within  the  district  assigned  to 
their  Church,  as  in  the  case  of  a  Lighting  District  (see  R.  v.  Staffordshire, 
28  Law  Journal  Reports,  M.O.  837).  Neither  for  summoning  meetings  nor 
for  fulfilling  the  duties  of  Overseers  are  they  in  any  way  recognized. 

t  See  after.  Section  5  of  this  Chapter. 
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which  will  be  hereafter  pointed  out.  Thej  are,  in  short,  recog^ 
nized,  hj  custom  and  the  legislature,  as  the  Head  Authorities 
and  Bepresentatives  of  the  Parish,  in  all  secular  matters  affect- 
ing the  common  obligations  and  common  welfare  of  all  Parishes, 
and  in  most  of  its  relations  to  external  affairs.  In  old  church- 
wardens' accounts,  such  entries  as  the  following  occur  continu- 
ally,— illustrating  their  position  in  reference  to  the  Institu- 
tions of  the  country,  both  of  hundreds  and  shires : — 

''  To  Hardinge  the  Bayliffe  of  the  100,  for  the  sheri&  ffee  for 
waminge  y*  psh  to  answer  2  Indictm*"  in  prox  Hillar.  1665. 

"  High  constable,  for  9^  Tax,  for  relief  of  Marshalsea,  K.B., 
and  Hospitals,  ending  Midsummer  1669."* 

Several  duties  derolre  upon  them  in  conjunction  with  the 
Overseers  of  the  Poor ;  which  will  therefore  be  noticed  in 
treating  of  the  latter  office. 

The  churchwardens,  it  will  have  been  already  seen,  are  bound 
to  give  an  account  of  all  moneys  received  and  expended  by 
them  on  behalf  of  the  Parish,  as  to  any  matters  whatsoever. 
K  they  make  default,  or  hesitate,  they  should  be  removed,  and 
fresh  ones  chosen,  who  must  promptly  take  means  to  enforce  an 
account.  In  this  matter,  again,  the  Canons  have  attempted  to  in- 
terfere, with  the  object  of  getting,  if  possible,  the  churchwardens 
and  parishes  under  ecclesiastical  jurisdiction.  Long,  however, 
before  Canon  89  was  framed,  which  pretends  to  require  the 
Churchwardens  to  give  an  account,  it  had  been  the  imperative 
duty  of  the  Churchwardens,  enforced  by  the  Common  Law  of 
the  Land,  to  give  such  an  account.  So  that,  as  to  the  giving 
such  account,  we  must,  in  the  words  of  Lord  Coke,  already 
quoted,  "not  rely  upon  that  Canon,  but  upon  the  grounds 
aforesaid,  namely,  thp  common  law,  statute  laws,  and  the  con- 
tinual and  inJBnite  judgments  and  judicial  proceedings.* 't  Quite 
enough  illustrations  of  this  duty,  and  of  the  mode  of  its  en- 
forcement, have  been  already  quoted.    "  Whatever  comes  into 

*  MS.  ChurchwardenB'  aooounts  of  Honiaey,  MiddleMX.  It  ueed  to  be 
oDe  of  the  regular  artidea  of  Inquiry  by  the  jury  at  Quarter  Seisioiifl,  "  if  the 
ohurdhwardenB  of  any  parish  have  not  every  Sunday  levied  the  money  for 
relief  of  the  priBoners  in  the  gaol,  and  onoe  in  every  quarter  paid  it  to  the  oon- 
stable  of  the  hundred." — Lambard's  ESrenarohia,  p.  475.  Numberlen  other 
inquiries  were,  at  the  same  time,  made  as  to  the  fulfilment  of  the  duties  of 
Ghurohwaidens,  Constables,  and  all  other  offioers.  It  was  thus  that  the  dis- 
charge of  Local  Duties  was  heretofore  practically  helped  to  be  aasored.  See 
after,  Chap.  YII.  Sec.  2.  f  18  Reports,  p.  47. 
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their  hands,  or  is  under  their  control,  of  that  they  must  render 
an  account."*  It  has  been  shown  that  if,  at  amy  time  during  the 
continuance  of  their  year  'of  office  (aud  not  only  at  the  end 
of  it,  as  the  Canon  has  it),  such  account  is  not  satisfactorily 
rendered,  fresh  Churchwardens  may  be  elected,  who  may  im- 
mediately sue  those  who  have  been  dismissed,  and  compel  an 
account.     . 

I^otwithstanding  the  attempts  to  get  the  churchwardens,  in 
this  matter  also,  under  ecclesiastical  jurisdiction,  the  spiritual 
courts  cannot  interfere.  "  The  ordinary  is  not  to  take  the  ac- 
count." "  The  Spiritual  Court  has  no  jurisdiction  to  settle  a 
Churchwarden's  accounts." t 

The  churchwardens'  accounts  for  the  past  year  ought  always 
to  ^  delivered  to  the  Vestry  in  writing,  before  the  election  of 
new  churchwardens  is  proceeded  with.  These  accounts  ought 
always  to  be  audited  by  the  Vestry,  or  rather  by  a  committee 
of  Vestry  which  shall  present  a  report  thereon  to  the  Vestry, 
before  the  fresh  Churchwardens  are  chosen.  The  Audit  by  the 
Vestry,  and  the  passing  of  the  accounts  by  that  Body,  are  the 
only  ordeals  to  which  these  accounts  are  subject,  or  to  which 
they  ever  ought  to  be  allowed  to  be  subjected.  J 

The  property  belonging  to  the  Parish  is  vested  in  the  Church- 
wardens for  the  time  being ;  and  they  can  sue  and  be  sued,  as 
a  corporation,  in  respect  to  it.  It  has  been  already  seen  that 
Lord  Hale  declares  that  '^  Churchwardens  are  lay  incorpora- 
tions." §  In  his '  Analysis  of  the  Law '  the  same  learned  judge 
says  that  '^  Churchwardens  are,  by  the  Common  Law,  a  Special 
Corporation  to  take  goods  or  personal  things  to  the  use  of  the 
parish." II  In  an  imporfcant  case  it  was  laid  down  by  the  Court 
of  Sling's  Bench  that  '^  Churchwardens  are  a  Corporation  at 
Common  Law  j  and  they  are  different  from  questmen,  who  were 

*  See  Year  Books,  12  Hen.  VIT.  fo.  28. 

+  Strange's  Reports,  pp.  974, 1138,  etc. ;  and  see  Leman  v.  Goulty,  8  Tenn 
Reports,  8.    See  before,  p.  84. 

t  It  has  been  erroneously  stated  by  some  late  writers  that  the  church- 
wardens are  bound  to  make  up  their  accounts  for  the  inspection  of  the  Poor 
Law  Auditors.  This  is  entirely  incorrect.  There  is  no  foundation  for  such 
a  palpable  impropriety.  The  7  &  8  Tict.  c.  101,  s.  82  states  the  Auditor's 
duties.  If  the  churchwarden  illegally  help  to  cook  an  account,  he  is,  very 
properly,  made  liable  to  heaTy  penalties.  But  the  Poor  Law  Auditors  have 
nothing  to  do  with  it.  §  Before,  p.  81 ;  and  see  p.  50. 

H  See  further  hereon,  Lambard,  '  Duties  of  Constables,  etc.,*  pp.  70,  71. 

r2 
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the  creatures  of  the  Beformation,  and  came  inbj  Canon  Law."* 
In  another  judgment  it  is,  in  the  like  spirit,  said : — "  Ghuich- 
wardens  have  nothing  but  to  the  use  of  their  parish ;  and  there' 
fore  the  Corporation  consists  in  the  Churchwardens.  And  one, 
solely,  cannot  release  nor  give  away  the  goods  of  the  church ; 
and  costs  are  in  the  same  nature,  which  the  one  without  the 
other  cannot  discharge."t 

It  has  already  been  seen  that  firesh  Churchwardens  can  sue 
those  whom  they  have  supplanted4  They  can  sue  any  one  else, 
mcluding  the  minister  of  the  Parish,  for  acts  done  not  only  in 
their  own  time  but  in  that  of  any  pf  their  predecessors — the  loss 
being  not  personal,  but  that  of  the  Parish  whom  they  repre- 
sent. §  Nor,  is  it  necessary,  in  order  for  them  to  do  this,  that 
they  should  prove  their  appointment  to  the  office  they  h^ld. 
It  is  a  sound  rule,  applying  to  their  case  as  to  others,  that 
whoever  is  acting  in  an  office  must  be  taken  to  have  been  re* 
golarly  appointed  to  that  office,  unless  the  contrary  be  shown. 
Though  there  have  been  some  irregularity  in  their  appointment, 
yet,  if  they  are  really  acting,  their  acts  will  be  vaHd,  even  to  the 
matter  of  summoning  a  Vestry  at  which  a  Bate  is  made.|| 

Many  parishes  are  in  possession  of  lands  which  have  been 
left;  them,  from  time  to  time,  for  various  purposes.  The  Church- 
wardens used  to  be  esteemed  as  having  the  title  to  this  land 
vested  in  them.  And  common  reason  shows  that  they  should 
be  so  esteemed.  Practically  speaking,  they  are  so  to  this  day 
in  very  many,  probably  most,  parishes.  But  a  decision  was 
given  long  ago,  on  a  mere  verbal  quibble,  by  which  it  was  held 
that  churchwardens,  though  expressly  admitted  to  be  a  corpo- 
ration to  hold,  and  sue  and  be  sued  for,  all  furniture,  moneys, 
and  other  goods  belonging  to  the  parish,  were  yet  not  so  as  to 
that  very  sort  of  property  which  is  the  least  liable  or  able  of 
any  to  be  made  away  with — ^namely,  land;— the  pretended 
ground  being,  that  there  may  be  a  vacancy  of  the  office.  The 
distinction  is  unmeaning;  the  ground  of  it  is  self-refuting. 
If  it  ever  applied,  it  no  longer  applies,  as  churchwardens  ace 

*  Stutter  v.  Freston,  1  Strange,  52.  See  before,  pp.  7^76,  86,  m  to  the 
value  of  the  Ganoiu  touching  Churchwardeiu. 

t  Cro.  Jac.  284.  X  Before,  p.  84. 

§  See  Lambard's  'Dutiee  of  Oonstablee,'  etc.,  p.  71 ;  Cro.  Eliz.  145. 

II  See  Doe  d,  Bowley  v,  Bamee,  8  Queen's  Bench  Bep.  1087  ;  OanviU  v. 
Utting,  d  Jurist,  1081 ;  Turner  v.  Baynes,  2  Henry  Blaokstone,  559 ;  R.v.  St. 
aement*B,  12  A.  &  £.  177. 
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now  every  year  appointed.  The  subject,  however,  will  be  better 
examined  under  a  separate  head.*  It  shall  only  now  be  added, 
that  an  Act  was  passed,  thirty-five  years  ago,  which  completely 
recognized  both  the  power  and  the  right  of  churchwardens  and 
overseers,  jointly,  to  be  taken  to  have,  as  the  chosen  represen- 
tatives of  the  Parish,  the  title  to  all  Parish  lands  vested  in 
them.  It  will  hereafter  be  shown  that  this  Act  has  also,  in 
many  cases,  been  quibbled  away ;  and  the  mischiefs  will  be  no- 
ticed that  have  hence  ensued  to  Parishes.  The  duty  of  church- 
wardens to  see  to  the  due  administration  of  charitable  bequests, 
has  been  already  seen  to  have  been  formerly  fiilly  recognized 
iQ  the  annual  Articles  of  Inquiry.  Towards  objects  that  are 
for  the  use  and  benefit  of  the  Parish,  they  can  accept  and  hold 
gifts  and  bequests  on  behalf  of  the  Parish. 

Though  the  property  of  the  Parish  is  thus  vested  in  church- 
wardens during  their  term  of  office,  they  have  no  power  to 
appropriate  or  apply  any  of  such  property,  without  the  express 
consent  of  the  Parishioners  in  Parish  meeting,  or  Yestry,  as- 
sembled. One  of  two  or  more  churchwardens  cannot  act  alone 
in  the  disposition  or  ordering  of  any  matters.  Nor  can  any 
fresh  step  of  importance  be  taken  by  the  whole  without  con- 
sulting the  Parishioners.f  This  is  in  accordance  with  the  right 
and  necessary  course  of  responsible  and  representative  manage- 
ment, in  whatever  form  or  Institution  it  may  exist.  In  the 
same  way,  gifts  by  the  Churchwardens,  without  the  assent  of 
the  Yestry,  are  void.|  The  Parishioners  are  the  owners.  In- 
deed the  form  of  stating  a  wrong  and  claim,  in  legal  proceed- 
ings, is,  as  has  been  already  stated, ''  to  the  loss  of  the  parish-^ 
toners,**  The  churchwardens  have  simply  the  technical  owner- 
ship, in  trust  for  the  Parish ;  and  are  accountable,  as  has  been 
seen,  to  the  Parishioners. 

♦  See  Chapter  V. 

f  See  7  Modern  Rep.  p.  70,  whioli  wiH  be  more  folly  cited  hereafter, 
Oliap.  Yn.  See.  7.  See  also  Oro.  Car.  284,  and  1  Yentrifi,  89 ;  and  the  case  in 
tiie  Tear  Books,  18  Hen.  YII.  fo.  10,  which  pithily  puts  it,  that  they  may 
hasve  an  action  against  a  wrong-doer,  or  may  accept  gifts,  for  all  this  is  for 
the  advantage  of  the  Pariah ;  but  they  cannot  release  an  obligation,  nor 
Hiake  any  gift,  nor  do  anything  for  the  disadyantage  of  the  Parish.  Very 
many  eases  to  the  same  eflect  might  be  quoted.    See  before,  p.  99. 

t  See  the  quotation  from  Lambard,  before,  p.  88,  and  others  on  the  pre- 
ceding page.  So  payments  wh>ngfully  made,  subject  the  churchwardens  to 
heavy  penalties.    7  &  8  Tict.  c.  101,  s.  82,  at  end. 
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It  is  in  the  same  sound  spirit  that,  being  a  corporation  not 
on  their  own  account  but  on  behalf  of  others,*  they  cannot 
bind  the  Parish  in  perpetuity.  They  cannot  borrow  money  in 
their  corporate  name  (unless  under  special  circumstances  en- 
joined by  Act  of  Parliament)  nor  do  any  other  act  that  will  be 
injurious  to  the  Parish  by  imposing,  an  obligation  on  it  after 
they  have  ceased  to  hold  office.  The  greatest  mischiefs  might 
ac<Hrue  were  this  otherwise,  and  did  the  Churchwardens  possess 
any  power  over  the  ^ture  purse  of  the  Parish.  It  is  on  the 
same  ground  that  they  cannot  claim  retrospective  reimburse- 
ments. The  proper  course  is,  to  lay  an  estimate  before  the  Yes- 
try,  and  ask  for  such  rate  as  will  meet  it — ^but  not  to  spend 
money  unknown  to  the  Vestry,  and  then  demand  repayment. 
Such  a  course  would  be  contrary  to  the  Aindamental  principle 
of  the  institution  of  the  office,  and  inconsistent  moreover  with 
its  true  dignity .f 

During  the  time  of  holding  office,  the  Churchwardens  are 
entitled  to  the  possession  of  all  Parish  books,  and  of  all  papers 
and  deeds  belonging  to  the  Parish.  If  any  of  these  are  with- 
held, the  churchwardens  may  recover  possession  by  legal  pro- 
ceedings, varying  according  to  the  circumstances.^  Such  books 
or  papers  cannot  be  withheld  under  the  plea  of  the  holder  having 
any  claim  on  the  parish.§  It  should  be  added,  that  Church- 
wardens are  very  properly  protected  by  the  Law  against  vexa- 
tious proceedings  being  taken  against  them  for  things  honestly 
done  in  the  discharge  of  their  office. || 

Other  powers  or  duties  which  have  been  committed  to 
Churchwardens,  wiU  be  noticed  in  their  proper  places  in  later 
Chapters.    It  is  enough  now  to  say  that,  for  most  purposes, 

*  See  before,  pp.  78,  99. 

t  See  the  casee  of  Jones  v.  Hughes,  19  Law  Journal  Bep.  £xch.  200 ; 
Fumivell  v.  Ck>ombe8,  5  Manning  and  Granger,  736.  The  point  sometimes 
alleged,  about  the  churchwardens  not  having  a  common  seal,  is  inoorrect. 
That  merely  artificial  form  is  not  the  thing  in  question,  as  in  many  cases 
money  can  be  borrowed  and  other  corporate  acts  be  done.  The  prvncipU  is 
that  stated  above,  which  is  thoroughly  sound.  As  to  a  beneficial  agree- 
ment, see  Martin  v.  Nutkin,  2  Peere  Williams'  Rep.  268.  As  to  retrospec- 
tive payments,  see  B.  v.  Bradford,  12  East,  556. 

t  Thus  Surveyors  may  be  compelled  by  tnaindaiMU  to  give  up  Books.  An 
action  of  trover  or  of  detinue  will  lie  in  other  cases.  See  R.  v.  Bound,  4  A. 
&  £.  139. 

§  Moss  V.  Thomely,  Queen's  Bench,  2  May,  1856. 

il  See  7  Jac.  I.  c.  5 ;  21  Jac.  I.  c.  12  ;  5  &  6  Vict.  c.  97,  s.  2. 
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they  are  the  chief  secular  officers  of  the  Parish ;  and  its  repre- 
sentatiYes  in  general  external  relations.*  The  position  is  a  truly 
honourable  one ;  the  more  honourable  that  it  calls  for  intelli- 
gence, and  a  sense  of  independence  and  public  duty,  and  in- 
Tolves  a  true  responsibility.  Besponsibility,  well  fulfilled,  is 
the  highest  test  of  a  man's  worth  and  dignity.  When  that 
responsibility  involves  what  concerns  the  common  good  of  those 
among  whom  a  man  lives  as  neighbours, — and  which  common 
good  the  latter  have,  by  their  choice  of  him,  given  him  the 
position  and  opportunity  to  promote, — the  honourable  ambi- 
tion of  a  good  man  will  find  ample  field  for  its  best  exercise. 
And  the  more  such  responsibility  and  intelligence  are  exer- 
daed,  and  the  wider  the  scope  given  for  their  exercise,  unfet- 
tered by  any  attempts  at  external  intermeddling,  the  better 
must  it  always  be  for  all  the  parts  of  the  Community,  and 
therefore  for  the  Nation.  By  imposing  external  restraints,  the 
office  becomes  degraded :  its  actual  responsibility  is  destroyed : 
honourable  men  despise  it.  The  more  such  intelligence  and 
responsible  independence  are  invoked,  the  more  wiU  they  always 
become  healthily  developed.  He  only  is  the  true  statesman 
and  the  true  philanthropist,  who  seeks  to  cherish  such  develop- 
ment, instead  of  checking  it. 

*  An  example  may  be  given  from  ihe  annual  Mutiny  Act ;  which  con- 
tains the  following  (it  stands  as  b.  82  in  18  &  19  Vict.  c.  11)  : — 

"The  Churchwardens  of  every  Pansh  in  England  and  Ireland,  and  the 
Constables  or  other  ofBoers  of  every  Parish  or  Place  in  Scotland,  on  receiving 
a  notification  firom  the  Secretary-at-War  of  the  names  of  any  soldiers  belong- 
ing to  the  said  Parish  who  have,  for  meritorious  conduct  in  the  army,  re- 
ceived Her  Majesty's  special  approbation,  or  who,  in  consequence  of  miscon- 
dnct,  have  been  dismiaaed  Her  Majesty's  Service  with  disgrace,  shall  affix 
such  notification  on  the  outside  of  ihe  door  of  the  church  or  chapel  belonging 
to  such  parish  or  place,  on  the  Sunday  next  succeeding  the  receipt  of  the 
said  notification." 

It  is  not  possible  to  give,  in  this  Section,  all  the  illustrations  that  might 
have  been  collected  as  to  either  the  true  mode  of  deeUcn  or  the  <^jke  of 
Churchwardens.  Further  illustrations  will  be  found  in  later  Sections  and 
Chapters.  The  reader  may  be  now  particularly  referred  to  an  extract  from  . 
Archbishop  Whitgift,  which  will  be  found  in  Section  18  (on  "Parish  Clerk") 
of  the  present  Chapter. 
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Segtiok  II. 

BIJBTEYOBB  OF  HIGHWAYS. 

The  office  next  to  that  of  Churchwarden,  as  concerns  the  com- 
mon welfare  of  the  Parish,  is  that  of  Surveyor  of  Highways. 
In  the  practical  importance  and  range  of  its  active  and  constant 
duties,  the  latter  office  is,  indeed,  superior  to  the  former. 

This  office  and  its  duties  do  not  depend  on  any  late  legisla- 
tion. Nothing  is  more  mischievous  than  the  empirical  ten- 
dency of  our  time  to  look  oidy  to  the  letter  of  some  special  Act 
of  Parliament,  in  order  to  learn  the  powers  and  duties  of  men 
in  their  social  relations,  instead  of  looking  to  the  spirit  of  the 
Law  and  Custom  through  past  ages.*  In  order  rightly  either 
to  appreciate,  understand,  or  discharge,  such  powers  and  duties, 
it  is  essential  to  know  something  of  their  history.  How  essen- 
tial this  is  in  the  case  of  the  Parish  generally,  and  of  the  office 
of  Churchwarden,  has  been  already  seen.  It  is  no  less  so  in 
reference  to  the  office  and  duties  of  Highway  Surveyor,  or  Wajf- 
toardetiy  as  the  officer  used  to  be  generally,  and  is  still  in  many 
places,  called. 

The  maintenance  of  the  common  Highways,  both  by  land  and 
water,  has,  fix)m  the  earliest  times  in  England,  been  an  inex- 
orable requisition  of  the  Law.  Highways,  Bridges,  and  mili- 
tary defence,  constituted  the  threefold  conditions  (trinoda  neeu* 
ntas)  always  inseparably  attached  to  the  tenure  of  Land,  which 
even  religious  endowments  could  not  evade.  The  taking  care 
that  this  condition,  as  regards  Highways,  was  fulfilled,  has  al- 
ways been,  like  every  other  matter  of  Local  concern,  an  obliga- 
tion on  the  Parish.  The  amount  necessary  to  the  fiilfilment  of 
the  obligation  implied  in  this  condition,  has  always  been  de- 
termined by  the  Legislative  Body  of  the  Parish,  expressed  in 
the  shape  of  a  Bye-Law.  Indeed  the  making  of  Bye  Laws  for  a 
Highway  Bate  is  of  so  much  more  ancient  and  common  practice 
thui  that  of  a  rate  for  keeping  up  the  fabric  of  the  Church 
(which  is  not,  like  the  above,  an  ancient  obligation  on  the 

*  See  before,  p.  10. 
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liolden  of  land,  though  it  is  often  erroneously  asserted  to  be 
so),  that  the  cases  as  to  Church  Eates  are  found  to  be  sus- 
tained, both  in  argument  and  judgment,  in  the  old  Beports,  by 
comparing  a  rate  for  repairing  the  ehurch  to  a  rate  for  repair- 
ing Bridges  and  Highways.* 

Practically  spea&iftg,  it  was  the  Constable's  duty  to  see  that 
the  conditions  of  their  tenure  were  fulfilled  by  the  holders  of 
land  ;t  and  it  was  always  a  bounden  duty  of  the  Courts  Leet 
vegularly  and  periodically  to  inquire  "  if  there  be  any  ways, 
waters,  ditches,  or  paths,  obstructed,  narrowed,  or  stopped,  or 
turned  out  of  the  right  course  to  a  wrong  course,  unto  the 
damage  of  the  King's  people;  etc.  etc."  The  like  inquiries 
were  always  made  at  the  Sheriff's  Toums.  If  any  such  mischiefs 
were  found,  penalties  were  imposed.^ 

One  of  the  old  Anglo-Saxon  Laws  enjoins,  that  ^  a  highway 
shall  be  broad  enough  for  two  wains  to  pass  each  other,  with 
room  for  the  driyers  to  ply  their  whips  freely,  and  for  sixteen 
soldiers  to  ride  in  harness  side  by  side."§  .  By  18  £dw.  I. 
(Statute  of  Winchester)  c.  5,  it  is  joined  ^'that  highways 
leading  from  one  marii:et  town  to  another  shall  be  enlarged, 
where  bushes,  woods  or  dykes  be ;  so  that  there  be  neither  dyke, 
tree,  nor  bush,  whereby  a  man  may  lurk  to  do  hurt,  within  two 
hundred  feet  of  the  one  side,  and  two  hundred  feet  of  the  other 
side  of  the  way."  The  same  Statute  enjoins  the  constable, 
whose  duties  in  relation  to  this  matter  have  been  already  men- 
tioned, to  make  regular  returns  on  the  state  of  the  Highways. 
In  articles  specially  enumerated  as  to  be  periodically  inquired 
o^  in  reference  to  the  Statute  of  Winchester  just  quoted,||  there 
is  contained  the  following :—  "  And  [they  are  to  inquire]  if  the 

*  See  befinre,  p.  50.  "  Causey**  is  Caloty  (from  calx,  a  hed)  a  raued  ioay, 
«  higk-wa^  ;  that  is,  ladsed  more  or  less  above  the  adjoining  ground,  to  keep 
it  marked  out  and  dry. 

t  There  is  an  implied  error  in  what  Blaekstone  says  (Com.  vol.  i.  p.  357)i 
that  "it  was  not  then  inoombent  on  any  particular  officer  to  call  the  parish 
iogetber,  «nd  set  them  upon  this  work."  It  was  unquestionably  the  Con- 
stable's duty  to  see  that  the  work  was  done,  and  to  present  any  de&ults  to 
the  Court  Leet. 

t  See  also  2  ft  S  Philip  and  Mary,  c.  viii.  §  2,  after,  p.  107. 

§  Laws  collected  in  the  time  of  Hen.  I. ;  Ixxx.  8. 

H  These  are  usually  printed  as  Statute  84  £dw.  I.  Stat.  2.  They  appear 
in  fiMSt,  however,  to  have  been  rather  the  authorised  copy  of  the  articles  used 
by  every  Sheril^  when  he  summoned  the  Juries  to  make  the  Inquiries.  See 
note  to  larre  folio  edition  of  Statutes,  vd.  i  p.  24& 
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highways  from  one  market-town  to  another  be  enlarged,  as  well 
in  our  Lord  the  King's  own  Woods  as  elsewhere,  according  to 
the  Statute ;  and  if  thej  be  not  enLuged,  to  inquire  what  ways 
and  where  they  be,  and  who  ought  to  haye  enlarged  them ;  and 
of  such  as  do  hinder  such  enlargCTients."*  The  means  and 
machinery,  in  all  these  cases,  were  the  res^nsible  and  efficient 
local  Institutions  of  the  Hundreds  and  the  Parishes,  acting 
through  their  responsible  officers  and  regular  courts. 

By  Statute  22  Hen.  YIII.  c.  5,  which  was  made  to  meet  some 
cases  of  doubtful  liability,  power  is  declared,  in  conformity  with 
the  old  Law  and  Custom,  as  already  stated,  to  raise  a  tax,  "  by 
assent  of  the  constables  or  inhabitants,"  towards  remedying 
decayed  bridges  and  the  adjoining  parts  of  highways.  This 
was,  of  course,  only  of  special  application ;  but  it  recognized 
and  re-declared  the  old  and  sound  principle  and  practice. 

The  practical  importance  always  attached  and  attention 
given  to  the  maintenance  of  the  Highways,  are  further  proved 
and  illustrated  by  the  fiict  that,  in  the  ''  Injunctions"  of  Ed- 
ward YI.  (a.]>.  1547)  and  of  Queen  Elizabeth  (a.d.  1559),  al- 
ready quoted,  the  devotion  of  any  surplus  stock  to  '^  the  repara- 
tion of  the  Highways"  is  menti(med.t 

In  2  &  8  Philip  and  Mary  (a.d.  1585),  an  act  was  passed 
(c.  8),  called  "the  Statute  for  the  mending  of  Highways." 
By  this  it  was  enacted,  or  rather  declared,  in  conformity  with 
what  have  been  shown  to  be  the  principle  and  practice  of  the 
Common  Law  in  reference  to  Parishes,  that  "  the  Constables 
and  Churchwardens  of  every  parish  shall  yearly,  upon  the  Tues- 
day or  Wednesday  in  Easter  week,  call  together  a  number  of 
the  Parishioners ;  and  shall  then  elect  and  choose  two  honest 
persons  of  the  parish,  to  be  Surveyors  and  Orderers  for  one 
year  of  the  works  for  amendment  of  the  Highways  in  their 
Parish."  It  was  evidently  found  that,  with  the  increase  of  po- 
pulation and  commerce,  special  officers  became  necessary  to  at- 
tend constantly  to  this  matter,  instead  of  its  remaining  a  part  of 
the  duty  of  individuals  under  supervision  of  the  constables,  or 
subject  to  occasional  direct  orders  for  special  work  under  a  Bye- 

*  See  alao,  Articles  of  View  of  Frankpledge,  18  £dw.  11. 

t  Sparrow,  pp.  10  and  75.  So,  again,  the  churchwardens  are  to  state 
whether  ''  l^jacies  given"  for  "  amending  highways  be  undistributed,  and  by 
whom."  Ridley's  "  Articles"  (a.d.  1550),  Sparrow,  p.  87 ;  so  also  in  Cran- 
mer's  Artides  (a.d.  1548),  it.,  p.  81. 
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Law  of  the  Parish.  It  is  curious  that  this  statute  treats  the 
Constables  and  Churchwardens  as  the  actual  authorities  in  the 
matter ; — ^the  chosen  Surveyors  not  having  so  much  a  distinct 
and  independent  authority,  as  filling  the  place  of  overlookers 
of  works.  The  Secular  character  of  the  Churchwardens  is, 
however,  thus  illuslftrated,  though  the  Constable  was  clearly 
then  considered  to  take  precedence.  "The  Constables  and 
Churchwardens"  are  to  appoint  days  for  amending  the  high- 
ways, and  "openly  in  the  church  to  give  knowledge  of  the 
same  days-."*  the  Surveyors  are  to  "order  and  direct"  the 
persons  working  on  those  appointed  days.  Every  occupier 
within  the  Parish  is  declared  proportionably  liable  to  contri- 
bute labour  to  the  needful  work.  It  is  declared  that  every 
Leet  shall  inquire  of  all  offences  against  the  Statute ;  and  assess 
fines  and  forfeitures.  And,  to  show  how  the  matter  was  tho- 
roughly worked  out  without  any  change  of  Principle,  it  may  be 
added,  that  this  Act  declares  that,  if  the  Leets  do  not  fully  in- 
quire, the  Quarter  Sessions  are  bound  to  do  it  (by  a  jury,  not  by 
summary  jurisdiction).  In  either  case,  alike,  estreats — that  is 
copies — of  all  the  fines  and  forfeitures  imposed,  are  to  be  deli- 
vered to  the  Bailiff  or  High  Constable  of  the  hundred^  and  to 
the  Constable  and  Churchwardens  of  the  pariehy  wherein  the 
defaults  are  made.  And  the  Bailiffs  and  Head  Constables  are 
required,  and  made  compellable,  to  account  to  the  Churchwar- 
dens of  every  Parish  (the  Churchwardens  being  the  holders  of 
all  Parish  Property)  for  the  firuits  of  all  distraints  made  and 
moneys  levied  under  such  fines  and  forfeitures.  And  all  fines 
and  forfeitures  are  declared  to  belong  to  the  Churchwardens  of 
eveiy  Parish  wherein  the  offences  shall  be  committed,  and  the 
proceeds  thereof  are  to  be  bestowed  on  the  highways  within 
the  parish. 

This  Act  was  made  to  last  for  seven  years.  By  5  Elizabeth 
c.  13,  it  was  renewed  for  twenty  years,  with  increased  powers 
recognized  in  the  Surveyors.  By  29  Eliz.  c.  5,  it  was  made 
perpetual.  In  the  meantime,  another  Act  had  been  passed,  in 
the  18th  Eliz.  c.  10,  still  further  recognizing  the  authority  of 
the  Surveyors  of  Highways.  They  are  no  longer  spoken  of  as 
acting  in  the  character  of  mere  clerks  of  works  under  the  Con- 
stables and  Churchwardens,  but  are  treated  as  independently 
responsible  officers  of  the  Parish. 

*  See  before,  p.  58. 
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As  population  and  trade  increased,  which  had  already  created 
the  necesmty  for  treating  this  as  a  separate  class  of  functions, 
the  necessitjr  became  more  and  more  felt  of  recognizing  and 
suggesting  the  full  authority  of  the  officers  chosen  to  attend  to 
the  highways, — ^the  all-important  means  of  intercommunication 
and  intercourse  between  place  and  place.  It  was  felt  that  their 
authority,  to  be  efficient,  must  be  independent,  altogether,  of 
that  of  the  Churchwardens  and  Constables,  though  deriyed 
from  the  same  source,  and  responsible  to  the  same  original 
Body.  Accordingly,  in  the  13  &  U  Charles  11.  an  Act 
(c.  6)  was  passed  ''for  enlarging  and  repairing  of  common 
Highways."  By  this  it  was  enacted — the  same  i^  spirit  as 
before,  but  differing  somewhat,  and  instructively  to  us,  in  detail 
— "that  the  Churchwardens  and  Constables  [the  Churchwar- 
dens take  precedence  now]  ot  Tythingmen  of  every  PomA, 
Toum,  Village,  or  Handet^^  for  the  time  being,  shall,  upon 
Monday  or  Tuesday  in  the  Easter  week,  yearly,  whereof  notice 
shall  be  publicly  given  the  Sunday  foregoing  in  the  church, 
with  the  advice  and  consent  of  the  mc^or  part  of  the  Inhabi- 
tants which  thall  he  then  preeent^f  choose  two  or  more  sufficient 
and  able  persons,  residing  and  inhabiting  within  their  parish, 
town,  village,  or  hamlet,  to  be  Surveyors  of  their  Highways  for 
the  year  next  ensuing."  Powers  and  duties  are  recognized  in 
these  Surveyors  of  a  much  enlarged  character.  They  may,  tffith 
the  admee  of  two  or  more  eubetantial  houeeholdere  of  the  Parish, 
lay  an  assessment  on  the  Parish.  They  are,  however,  required 
to  "  make  and  yield  up  to  the  Inhabitants  of  the  Parish,  Town, 
VUlage,  or  Samlet,  at  some  public  meeting  to  he  appointed  hy 
the  said  Inhabitants,  a  perfect  accompt  in  writing,  under  his 
and  their  hands,  of  aU  moneys  received  or  paid  within  his  or 
their  year ;— etc.  etc." 

The  Law  as  to  Surveyors  of  Highways  remains  substantially 
the  same  at  this  day  as  is  thus  stated  in  the  Act  of  Charles  II. 

It  will  be  seen,  from  this  rapid  glance  at  the  history  of  the 
office  of  Highway  Surveyors,  that  the  fulfilment  of  needed  duties 
has  never  been  unprovided  for;  and  that  we  do  not  owe  to 
modem  enactments  the  most  important  or  the  soundest  parts 
of  the  legislation  now  existing  on  the  subject.    Later  legisla- 

*  See  before,  Chap.  I.  pp.  86,  86,  and  mU  %,  88,  where  all  these  Local 
divinoiiB  are  seen  reoognued  in  the  nme  full  manner, 
t  See  before,  p.  57. 
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tion  has  tended  indeed  to  nazrow,  rather  tlian  make  snrer,  that 
sense  of  responsibility  to  and  between  those  concerned,  which 
can  alone  make  any  office,  and  the  discharge  of  any  common 
duties,  thoronghly  satisfactory  and  efficient.  Later  legislation 
on  the  subject  of  the  Law  of  Highways  has  certainly  not  been 
80  sound,  satis&ctory,  or  consistent  with  practical  principle  and 
efficiency,  as  the  Common  Law  is,  and  as  the  older  legislation 
was.  The  Highway  Act  of  6  &  6  Wm.  lY.  c.  60  does,  how- 
erer,  in  several  respects,  retnm  back  to  the  earlier  and  sounder 
principles  and  practice,  in  mattan  wherein  these  had  been  most 
improperly  and  injuriously  departed  from  by  the  Act  of  18 
Geo.  m.  c.  78.  After  all  the  legislative  yiciasitudes  through 
which  it  has  passed,  the  office  of  Surveyor  of  Highways  remains 
assuredly  the  most  important  and  responsible  of  all  those  con- 
nected with  the  Institution  of  the  Parish. 

It  were  useless  to  follow,  in  detail,  the  legislation  from  the 
time  of  Charles  II.  The  Highway  Act  now  in  force  is  that, 
already  named,  of  5  &  6  Wm.  lY.  c.  50.  This  act  retains  all 
those  local  divisions  and  subdivisions  which  custom  or  the 
Statute  of  Charles  11.  had  reoogniced.*  It  declares  that "  the 
inhabitants  of  every  parish  or  other  division,  at  their  first  meet- 
ing in  vestry  for  the  nomination  of  overseers  of  the  poorf  in 
every  year,  shall  proceed  to  the  Section  of  one  or  more  persons 
to  serve  the  office  of  surveyor  in  the  said  parish  [or  other  divi- 
sion] for  the  year  then  next  ensuing."  The  person  so  chosen 
must  <^  course  be  a  Parishioner.  But  a  qualification  is  here 
imposed,  in  addition,  of  real  estate  to  the  value  of  t^i  pounds 
a  year,  personal  estate  of  £100,  or  occupancy  to  the  annual 
value  of  £20.|  The  older  legislation  contented  itself  with  sug- 
gesting the  choice  of  the  best  man^  without  regard  to  the  money 
he  might  happen  to  have  in  his  pocket 

Instead  of  the  Surveyor  chosen,  as  a  Parishioner,  to  act; 
dignified  by  filling  a  responsible  office  to  which  the  confidence 
of  his  neighbours  has  raised  him;  and  fulfilling,  therein,  for  the 
time,  the  proportion  of  duties  to  his  n^hbourhood  which  every 
man  owes; — ^the  veiy  pernicious  suggestion  is  made,  in  this 
Statute,  of  the  evasion  of  personal  duties,  and  commuting  the 
aame  for  money.    This  is  but  one  example  of  the  mischievous 

*  See  5  &  6  Wm.  lY.  e.  50,  b.  5,  and  before,  pp.  35,  88. 
t  See  after.  Sec.  5,  ''Oreneen." 
^  5  ft  6  Wm.  IV.  0.  50,  a.  7. 
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tendency  of  the  day.*  A  paid  Surveyor,  even  one  not  an  in- 
habitant, but  a  stranger  to  the  paiiflh,  may  be  appointed  under 
this  Act.  If  such  paid  surveyor  is  appointed,  however,  he  is 
to  be  appointed  by  the  majority  of  inhabitants  assembled ;  it 
cannot  go  to  a  poll ;  nor  are  the  votes  to  be  taken  according 
to  the  unconstitutional  innovation  of  Stiurges  Bourne's  Act.f 
The  majority  of  those  assembled  may  nominate  and  elect  a 
paid  surveyor,  and  fix  such  salaiy  as  they  shall  think  fit.^    . 

If  the  inhabitants  neglect  to  choose  a  Surveyor,  or  the  one 
appointed  neglects  the  fulfilment  of  his  duties,  or  is  disabled, 
the  Justices,  at  special  sessions  of  the  Highways,  may  appoint 
a  surveyor  till  the  next  annual  meeting  of  the  Parish.§  A  more 
proper  course  would  be,  to  maintain  the  old  responsibility  of 
the  Hundred  to  see  that  each  Parish  within  it  fulfils  its  duty. 
Many  Parishes  have  the  rule,  and  it  ought  to  exist  and  be  en- 
forced in  all,  that,  if  any  person  be  elected  to  the  office  of  Sur- 
veyor, or  any  other,  and  refuse  or  neglect  to  serve,  he  shall  pay 
a  fine,  to  the  use  of  the  Parish.  Such  Penalty  can  be  reco- 
vered by  the  Churchwardens ;  and  it  is  only  proper  and  right 
that  it  be  enforced  in  every  case.  If  men  will  not  fulfil  the 
duties  they  owe  to  their  neighbourhood,  they  ought  to  be  thus 
punished  for  their  selfishness  and  neglect.|| 

The  same  Act  recognizes  the  power,  which  exists  of  Common 
Eight,  for  two  or  more  parishes  to  unite  into  districts  for  the 
management  of  their  Highways.  In  such  case,  however,  there 
must  be  a  separate  person  appointed  by  each  parish  in  the  dis- 
trict, to  make,  assess,  and  levy  the  highway  rate.^ 

This  power  and  practice  of  forming  Districts  is,  however, 
one  which  can  only,  usefully,  be  applied  where  there  are  two 
or  more  very  small  parishes  adjoining  each  other.    The  larger 

*  The  power  recognized  by  the  same  act,  to  chooee  a  Cominittee  as  a 
Higkvmf  Board,  with  paid  officers  and  servants  if  needful,  prevents  the 
excuse  which  might  otherwise  be  spedously  (bat  not  soundly)  art  up  for 
such  a  providon. 

t  See  before,  p.  57. 

t  5  &;  6  Wm.  IV.  c.  50,  s.  9.  See  further  below,  as  to  applying  this 
section  to  the  case  of  Parishes  wishing  to  join  in  keeping  their  roads  in  repair. 
The  latter  pert  of  sec.  7,  enabling  any  person  to  serve  by  deputy,  oomes 
uikder  the  same  observations  as  are  above  made  on  this  evasion  of  personal 
duties.    As  to  the  election,  see  before,  p.  57. 

§  lb.,  aeos.  11  and  12. 

II  See  before,  p.  48  note,  and  after,  Sec.  15,  and  C%ap.  VOL  Sec.  7. 

f  5  &  6  Wm.  IV.  c.  50,  ss.  18,  U,  15, 16, 17. 
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the  district  committed,  in  the  way  here  suggested,  to  one  man 
to  manage,  the  less  well  he  will  Ailfil  the  charge.  He  has  not 
that  immediate  interest  in  the  result  which  an  actual  inhabi- 
tant has,  and  which  is  always  so  essential  to  ensuring  good  re- 
sults. He  is,  in  this  case,  under  no  supervision  or  control; 
and  tiierefore  under  no  kind  of  responsibility.  He  is  not  sub- 
ject to  annual  appointment ;  nor  is  he  even  to  be  appointed  at 
all  by  those  whose  affairs  he  manages,  and  whose  money  he 
expends.  The  forming  of  Districts  under  this  Act  is  therefore 
very  much  to  be  deprecated.  It  is  tying  up  the  powers  and 
functions  of  Vestries  and  Parishioners ;  and,  in  so  doing  alone, 
has  a  very  injurious  moral  and  social,  and  even  political,  effect. 
The  <mly  proper  course  to  take  in  this  respect  would  be,  the 
appointment  of  a  Board  by  the  adjoining  Parishes  who  desire 
to  unite ;  which  Board  should  appoint  a  Surveyor,  whose  pro- 
ceedings they  should  control  and  direct ;  they  themselves  being 
directly  responsible  to  their  respective  Vestries.  By  a  singular 
inconsistency  and  departure  from  Principle,  it  has  been  held 
that  such  a  Board  cannot  be  chosen  under  this  Ajst,*  But  the 
same  practuxU  end  may  always  be  accomplished,  under  the 
Common  Law,  by  the  annuAl  appointment  of  a  CommUtee  by 
each  of  the  agreeing  Parishes,  instructed  to  act  in  unison,  and 
to  superintend  some  one  person  who  shall  also  be  separately 
chosen  by  each  of  the  Parishes  as  paid  Surveyor.! 

Many  of  the  functions  entrusted  to  the  Surveycnrs  are  obli- 
gatory :  others  are  permissive.  They  are  bound  to  keep  all  the 
Boada  in  good  repair.  And  the  word  '^  Highway*'  includes  aU 
fbol^ths,  bridle  roads,  and  otherwise.^  This  is  important. 
Many  Highway  Surveyors  in  the  country  fancy  they  have  only 
to  do  with  the  broad  high  roads, — ^the  miain  carriage  thorough- 
&re8.  Thus  the  footpaths, — which,  as  a  general  rule,  are  really 
of  far  more  importance  to  the  health  and  convenience  of  a  large 
part  of  the  public, — get  neglected  and  encroached  upon.  There 
cannot  be  a  greater  mistake,  or  a  more  culpable  neglect  of 
duty. 

The  Surveyors  may,  with  the  consent  of  the  Vestry,  contract 
for  purchasing,  getting,  and  carrying,  the  materials  required 
for  the  repair  of  the  roads.  But  they  are  prohibited,  under 
penalty,  firom  having  any  part,  share,  or  interest,  direct  or  indi- 

•  R.  V.  Bush,  9  AdolphiM  and  Ellis,  820. 

t  In  aocordanoe  with  sec  9,  as  above.  4^  5  ft  0  Wm.  IV.  o.  50.  s.  6. 
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rect,  in  any  contract  or  bargain  whatsoever.*  Nor  must  any 
Surveyor  use  or  let  to  hire  ids  own  team,  or  sell  his  own  mate- 
rials, for  any  purpose  connected  with  the  fulfilment  of  his  duties 
as  Surveyor. 

There  is,  indeed,  an  inconsistent  and  most  improper  proviso 
introduced,  between  brackets,  in  this  section  of  the  Act,  en- 
abling two  justices,  in  special  sessions,  to  grant  a  license  to 
violate  this  prohibition.  Nothing  can  be  worse.  No  honest 
Surveyor  will  place  himself  under  imputation,  by  taking  advan- 
tage of  this  smuggled  and  fraud-inviting  proviso.  No  honest 
Justice  will  ever  grant  such  a  license.  Such  a  proviso  comes 
of  legislative  tinkering,  without  the  least  regard  to  Principle. 
In  special  cases  a  Surveyor  may  be  properly  enough  allowed, 
by  the  Yestiy,  to  use  his  own  teams.  But,  except  under  such 
special  circumstances,  the  permission  can  only  be  a  cover  for 
jobbery.    The  special  sessions  license  is  a  mere  Jbrm, 

The  care  and  superintendence  of  the  Highways  is  imme- 
diately connected  with  that  of  the  Drainage  of  the  Parish. 
This  will  be  more  fully  shown  in  the  Chapter  relating  to  works 
to  be  done.  It  need  now  only  be  stated  that  very  important 
additional  powers  and  duties  in  these  respects,  though  entirely 
in  conformity  with  the  Common  Law,  have  been  thrown  on  Sur- 
veyors of  Highways  by  the  "  Nuisances*  Bemoval  Act,  1866." 

Every  Surveyor  is  bound,  by  the  terms  of  the  Highway  Act,  to 
keep  a  full  and  exact  account  of  all  moneys  received  and  paid ;  of 
all  work  done,  and  when  and  where  and  by  whom  done ;  and 
of  all  tools,  materials,  and  otherwise.  This  account  is  to  be 
open,  at  all  reasonable  times,  to  the  inspection  of  any  inhabi- 
tant wishing  to  see  it,  without  any  payment ;  and  any  one  may 
take  what  copies  of  any  part  of  it  he  likes.  Every  year  the 
account  is  to  be  made  up,  balanced,  and  laid  before  the  parish- 
ioners in  Vestry,  within  fourteen  days  after  the  new  election. 
The  Vestry  can  order  an  abstract  of  this  to  be  printed.t  The 
Surveyor  must  verify  this  account  before  the  special  session  of 
Highways,  within  a  month  after  the  new  election,  as  well  as 
make  a  return  as  to  the  state  of  the  Soads.^  At  that  time, 
any  parishioner  can  object  to  any  item ;  and  the  justices  are 
required  to  hear  the  complaint,  and  make  order  accordin^y. 
Justices  are  sometimes  anxious  to  engross  the  control  of  sur- 
veyors' accounts.   It  is  perfectly  clear,  however,  that  no  power 

*  Seotion  UL  f  Sees.  88,  39,  40,  44.  t  See.  45. 


niTBSTIOATlON  OF  ACCOtmTS.  118 

or  authority  is  given  them,  by  any  words  of  this  Act,  to  exer- 
cise such  control.  It  is  certain  that  the  Common  Law  gives 
them  no  pretence  for  any  such  attempt  at  control.  The  only 
case  the  Justices  can  interfere  in  is,  when  any  parishioner  makes 
a  complaint  as  to  any  item  of  the  account.  The  Highway  Act 
strictly  defines  and  limits  the  authority  of  the  Justices  in  the 
matter.  It  is,  (1)  to  examine  the  Surveyor  as  to  the  fact  of 
the  truth  of  the  accounts  generally,  or  of  any  particular  charge: 
— ^not  to  adjudicate  on  its  propriety,  or  to  allow  or  disallow  the 
accounts ;  (2)  if  any  ratepayer  shall  make  complaint  against 
any  charge,  to  hear  such  complaint,  and  make  order  thereon.* 
It  is  clear,  however,  as  to  the  latter, — the  only  case  in  which 
any  discretion  is  vested  in  them, — that  no  honest  man  will  com- 
plain before  the  Justices  unless  and  until  he  has  first  availed 
himself  of  the  opportunity  of  stating  his  objections  in  the  Yes- 
try  itself,  which  is  in  every  case  open  to  him. 

Sufi&dent  care  is  not  usually  taken  in  keeping  the  Surveyors' 
accounts.  The  particulars  are  rarely  entered  as  they  should 
be ;  the  proper  returns  are  not  made.  The  chief  reason  of  this 
is  the  modem  innovation  which  has  required  the  production  of 
the  accounts  before  the  Justices,  instead  of  confining  the  en- 
tire reeponsHnUtyy  as  it  ought  to  be,  and  used  to  be,  to  the  Yes- 
try  itself.  The  division  of  responsibility  always  practically  leads 
to  the  absence  of  any  responsibiliiy  at  all.  The  Parishioners 
are  led  to  negleot  investigating  the  accounts  as  they  ought.  The 
Surveyors  are  often  induced  to  try  to  ''  cook"  part  of  their  ac- 
counts, in  order  to  avoid  loss  in  case  of  any  capricious  objection 
being  taken  before  the  Justices.  The  Justices  themselves  of 
course  know  nothing  of  the  matter,  and  cannot  be  expected 
to  take  any  interest  in  them,  or  to  be  able  to  form  a  satisfac- 
tory judgment.  All  is  left  to  the  Justices*  Clerks ;  whose  chief 
care  is,  naturally,  that  their  own  fees  are  paid.  As  to  the  ac- 
counts, it  is  not  at  all  their  business  to  see  that  these  are  in 
due  form ;  but  it  is  their  duty,  imder  the  Highway  Act,  to  see 
that  the  returns  are  made  as  to  repairs,  etc.  This,  however, 
they,  quite  naturally,  equally  neglect.  Indeed  the  task  is  an 
impossible  one  for  them  to  fulfil.  The  whole  matter,  in  short, 
does  but  illustrate  the  unquestionable  fiurt,  that  nothing  can  be 
a  substitute  for  those  systems  of  responsible  periodical  inquiry, 
by  Constitutional  and  efficient  methods,  which  have  been  already 

*  lliere  is  no  appeal  fixxm  the  Speckl  to  the  Quarter  lenonB.  R.  v.  West 
Biding,  1  Q.  B.  624. 
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80  often  referred  to  and  illustrated; — wbicbi  were  formerly  unir 
versal,  bat  which  modem  Legislation  has,  in  its  hurry  and  em- 
piricism, left  wholly  out  of  sight. 

The  irregularity  and  illegality  of  the  accounts  every  year 
passed,  under  the  system  established  by  the  above  Act,  is  as- 
tounding. It  will,  indeed,  be  incredible  to  any  one  who  has 
not  looked  into  the  matter.  The  proper  and  only  right  course 
is,  for  the  Vestry  of  every  Parish  to  insist  upon  these  accounts 
being  laid  before  them  for  the  purpose  of  being  carefully  exa- 
mined by  a  Conmiittee  of  Audit,  as  an  essential  jpreZminar^  to 
their  receiving  the  verdict  of  "  passed,"  on  the  Beport  of  such 
Audit  Committee  to  a  subsequent  full  Vestry.  The  entire 
power  to  enforce  this  is  in  the  hands  of  every  Vestry;  and  those 
who  have  the  interests  and  sound  government  and  permanent 
wei£Eire  of  their  Parish  at  heart,  will  not  suffer  themselves  to  be 
diverted  from  the  fulfilment  of  this  course  by  any  reference  to 
that  division  of  responsibility  which  had  been  alluded  to. 

The  Surveyors  are,  of  course,  entitled  to  charge  any  expenses 
incurred  by  them  in  the  proper  sphere  of  their  duties ;  in  main- 
taining any  public  right ;  or  resisting  any  encroachment  or  legal 
proceedings.  It  must  always  be  remembered  that  the  duties 
and  obligations  as  to  Highways  are  not  defined  or  limited  by 
the  above  or  any  other  Act  of  Parliament,  but  are  wholly 
founded  upon,  and  chiefly  marked  out  by,  the  Common  Law. 
These  duties  will  be  more  fully  pointed  out  in  a  later  Chapter.* 

For  foiling  in  his  duties,  of  any  kind  whatever,  the  Surveyor 
is  liable  to  penalties,  to  be  recovered  before  justices.  The  Vestiy 
can  also  refuse  to  pass  his  accounts. 

In  some  cases,  a  Highway  Board  is  chosen  by  Parishes,  in- 
stead of  the  appointment  of  one  or  more  Surveyors.  This  i»  in 
pursuance  of  the  old  Common  Law  Committee  Practice,  which 
is  simply  thus  recognized  by  the  Highway  Act.  This  is  a  very 
desirable  course  where  the  population  of  a  place  becomes  so 
large  that  the  Surveyor  would  otherwise  be  able  to  evade  the 
responsibility  of  his  position,  and  to  make  a  job  out  of  that 
which  is  committed  to  him  for  the  common  good.  The  nature 
and  action  of  this  Board  will  be  more  properly  considered  under 
the  head  of  "  Parish  Committees."  Its  duties  are  the  same  as 
those  of  other  Surveyors ;  but  it  may  buy  and  hold  Land  in  a 
corporate  capacity  .f 

♦  Chap.  VII.  Sec.  1.  t  See  6  A  6  Wm.  IV.  o.  60,  as.  18,  19. 
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Whereirer  a  Local  Board  of  Health  exists,  under  the  Public 
Health  Act,*  that  Board  is  in  the  same  position  as  a  Highway 
Board;  though  it  cannot  be  said  that  it  represents  as  truly  the 
Parishioners,  the  mode  of  its  election  being  by  Voting  Papers 
and  by  cliqueism,  instead  of  in  open  public  meeting  of  tibe 
Vestry.f 

"Whoever  may  be  the  persons  or  Body  filling  the  Office  of  . 
Snireyors,  they  are  bound,  and  may  be  compelled  by  manr 
damuSyX  to  deliyer  up  to  their  successors  in  Office,  within  four- 
teen days  after  the  close  of  their  year  of  office,  if  those  sue* 
cessors  be  then  appointed,  and  at  any  rate  within  fourteen 
days  after  leaving  office,  all  books  and  accounts,  as  well  as  all 
money,  tools,  materials,  or  otherwise  which  they  may  hold  in 
their  official  capacity.  At  the  same  time,  it  must  be  remem- 
bered that,  until  the  actual  appointment  of  successors,  the  Sur- 
veyors for  the  previous  year  remain  in  office,  and  must  continue 
to  act.§ 

There  are  some  cases  in  which  the  duty  of  summoning  a 
Meeting  of  the  Parish  devolves  on  the  Surveyors  of  Highways. 
It  is  thus  when  any  person  seeks  to  dedicate  a  new  road,  for 
the  repair  of  which  the  Parish  wiU,  if  consent  be  given,  become 
chargeable;  or  when  the  Surveyors  think  it  necessary  to  expend 
more  than  a  limited  amount  of  rate ;  or  when  certain  parish- 
ioners desire  to  divide  the  team  labour  between  them.||  In  every 
such  case,  the  Surveyors,  not  the  Churchwarden,  summon  the 
Vestry  meeting.  The  method  is,  otherwise,  precisely  the  same 
as  in  every  other  case  of  Parish  meetings.  There  are  many 
other  occasions  on  which  it  is  proper  that  the  Stirveyors  should 
join  in  signing  the  Notice  of  Vestry. 

Thus,  while  the  functions  of  the  Churchwardens  have  them- 
selves increased  in  importance  in  many  respects,  they  have  be- 
come separated  from  matters  relating  to  the  Highways,  though 
by  no  means  so  from  all  other  matters  connected  with  the  public 
common  convenience  and  health,  as  will  hereafter  appear.  At 
the  same  time,  the  officers  who  were,  at  their  first  separate  ex- 
istence, little  more  than  subordinate  to  the  Churchwardens, 
have  gradually  had  larger  functions  and  powers  placed  by  the 
Parishes  in  thqir  hands,  and  become  separately  responsible  to 

•  11  &  12  Vict.  c.  63,  8.  117.  t  See  after,  Sec.  7. 

X  B.  V.  Round,  4  Adolphus  and  Ellis,  189. 

^  6k^  Wm.  lY .  o.  50,  as.  6  and  42.  Ii  /&.,  seos.  23, 29, 85. 
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the  Parish.  They  are  now,  assuredly,  the  most  important  of 
all  the  Parish  Officers,  with  the  exception  of  the  churchwar- 
dens ; — and,  so  fJBur  as  the  practical  special  duties  of  their  office 
are  concerned,  these  are  unquestionably  of  wider,  more  uni- 
versal, and  more  constant  importance  and  responsibility  than 
even  those  connected  with  the  office  of  Churchwarden. 

Attempts  are  being  ceaselessly  and  systematically  made,  in 
our  time,  to  destroy  in  England  the  reality  and  essence  of  those 
Institutions  which  are  alone  characteristic  of  a  free  people ;  and 
the  maintenance  of  whose  reality  and  vital  activity  is  absolutely 
essential  to  its  free  and  intelligent  existence.  Instead  of  the 
sound,  habitual,  and  invaluable  action  of  the  Parish  being  sought 
to  be  maintained,  adapted,  and  reinvigorated, — aa  would  always 
be  the  aim  of  the  true  patriot  and  Statesman, — ^tlus  is  being 
continually  sought,  under  pretentious  sophisms,  to  be  fettered, 
emasculated,  and  altogether  killed  out.  It  is  sought  to  bring 
every  thing,  instead,  imder  the  blighting  and  degrading  control 
of  an  arbitrary  and  irresponsible  bureaucratic  regime.  These 
attempts  have  not  left  the  office  and  duties  of  Surveyors  of 
Highways  without  strenuous  endeavours  to  do  away  with  them, 
and  to  introduce  various  theoretical  nostrums  in  their  place. 
Presumptuous  incapacity  daily  proposes  reckless  changes  on 
this  and  kindred  matters,  at  a  time  when  there  is  less  prao- 
tical  knowledge  on  such  matters  within  the  walls  of  Parliament 
than  at  any  former  period  of  our  History.  GThose  interested  in 
the  increase  of  functionarism  and  patronage,  continually  press 
forward  such  revolutionary  changes,  with  every  advantage  of 
opportunity  and  influence  on  their  side.  It  behoves  those  who 
value  free  institutions,  and  who  conceive  that  true  Progress  and 
reckless  perpetual  Change  are  not  the  same  things,  to  watch 
narrowly  all  the  attempts  thus  made  to  meddle  with  and  de- 
stroy, under  colour  of  specious  pretences  and  got-up  ex  parte 
cases,  the  Institutions,  means,  and  methods,  which  secure  the 
fullest  consciousness  of  obligation,  the  strongest  inducement  to 
observation  and  discussion,  and  the  surest  sense  of  responsi* 
bility,  in  and  between  those  who  are  most  interested  in  the 
attainment  of  the  best  results. 
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CONSTABLES. 

Thebe  is  nothing  that  more  intimately  shows  the  secular  cha- 
racter of  the  Parish,  than  the  Common  Law,  and  the  practice 
under  it,  as  to  Constables.  The  choosing  its  own  special  officers 
to  take  heed  to  the  keeping  of  the  peace,  and  holding  these 
officers  responsible  to  it  for  the  discharge  of  their  duties,  is 
one  of  the  most  ancient,  as  it  is  the  most  natural  and  obvious, 
of  the  characteristics  and  functions  of  that  xmiversal  Institu- 
tion of  Local  Self-Government — ^the  Parish. 

The  ancient  Law  and  practice  on  this  subject  are  strikingly 
remarkable  for  their  completeness  as  weU  as  their  simplicity. 
The  fundamental  principle,  by  the  practical  vitality  of  which 
alone  can  peace  and  good  order  be  secured,  is,  the  entire  re- 
sponsibility of  every  place,  to  each  of  its  own  inhabitants  and 
to  the  State,  for  the  keeping  of  the  peace  within  its  Kmits.  The 
enforcing  of  this  responsibility,  and  so  making  the  sense  of  it 
habitual  to  every  man,  are  the  only  means  by  which  the  active 
attention  of  all  those  concerned  can  be  secured.  The  securing 
that  active  attention  is  the  only  means  by  which  a  really  effi- 
cient watch  and  ward,  that  is  to  say,  the  real  maintenance  and 
security  of  the  Public  Peace,  can  be  attained.  At  the  same 
time,  it  is  thus  only  that  any  people  can  be  free  from  that  in- 
terference with  public  and  private  liberty  which  must  always 
accompany  such  a  "  Police"  force  as  the  governments  of  con- 
tinental nations  are  unhappily  allowed  to  keep  up.  The  modem 
system  of  commuting,  for  money  payments,  the  duty  of  giving 
active  attention  to  the  arrangements  for  matters  of  this  sort,  is 
an  unmixed  social,  moral,  and  political  evil. 

The  constabulary  arrangements  which  have  heretofore  ex- 
isted in  England  for  fourteen  hundred  years,  are  based  on  a 
very  simple  but  sound  view  of  human  nature.  That  view  is, 
that  those  most  immediately  concerned  in  the  taking  care  of 
their  own  safety,  and  in  the  protection  of  their  own  property, 
are  those  most  likely  to  take  vigorous  and  efficient  means  to 
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secure  these  ends.  The  constantly-mamtained  policy  of  the 
English  system  (until  of  late)  has  been,  to  fix  all  men  with  the 
closest  sense  of  the  personal  responsibilities  attaching  to  them 
as  citizens ;  to  have  it  continually  imprinted,  practically,  upon 
them,  that  those  who  would  be  well  governed  must  take  a  real 
and  active  part  in  governing  themselves,  and  managing  their 
own  affairs.  To  do  their  own  governing  for  themselves  has 
been,  in  former  times,  the  guiding  spirit  of  our  fathers.  To 
gratify  their  selfish  ease  by  giving  up  all  this  to  somebody  else 
to  do  for  them,  is,  unfortunately,  the  spirit  and  tendency  of  our 
day.  Every  fresh  step  made  in  the  way  of  undermining  the 
sense  of  practical  responsibility,  and  substituting  that  of  depen* 
dence  and  commutation,  lessens  the  spirit  and  earnestness  with 
which  the  duties  and  responsibilities  that  remain  are  set  about 
to  be  discharged.  Thus  craftily  and  step  by  step  the  course  is 
cleared  for  fresh  inroads ;  and  fresh  opportunities  are  given  to 
the  closet  philanthropists  of  the  day,  to  parade  elaborately 
got-up  pictures  of  mischiefs,  for  which  they  have  cut  and  dried 
procrustean  remedies  ready  to  hand. 

A  very  little  knowledge  of  human  nature,  and  of  human 
history,  will  make  it  clear  to  every  practical  mind,  accustomed 
to  mix  in  human  affairs  in  any  other  way  than  from  the  recesses 
of  a  bureau,  that,  entirely  apart  from  any  arguments  drawn  from 
abstract  considerations  of  political  theory  or  ancient  usage,  it 
is  by  the  constant  maintenance  of  this  responsible  sense  only, 
that  a  system  of  constabulary  can  ever  work  soundly  and  ef- 
ficiently. This  is  a  matter  most  important  to  the  peace  and 
good  order  of  society,  and  no  less  so  to  the  maintenance  of  our 
civil  and  political  liberties.  It  is  a  subject  which  every  friend 
of  order,  every  holder  of  property,  ought  thoroughly  to  look 
into,  no  less  than  he  who  would  jealously  maintain,  for  its  own 
sake,  the  different  but  essentially  connected  parts  of  that  noble 
fabric  of  liberties  which  our  fathers  so  manfully  and  successfully 
upheld,  through  many  centuries  of  what  we  too  often  self-corn- 
placently  call  unenlightened  times; — but  which  were  times, 
most  assuredly,  when  the  spirit  of  manhood  was  far  more  pro- 
foundly felt,  more  widely  dif^ed,  and  more  nobly  vindicated, 
than  it  is  in  our  own  vainglorious  age. 

While  the  reiponsihle  system  was  thoroughly  maintained,  it 
was  thoroughly  efficient.  That  efficiency  has  become  lessened 
solely  through  the  operation  of  the  causes  already  noticed; 
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tfarouglk  the  carefully-designed  weakening,  in  so  many  of  the 
connected  parts  of  our  Institutions,  of  the  sense  of  practical 
responsibility  in  men,  as  regards  their  attention  to  and  fulfil- 
ment of  their  local  duties;  and  through  the  encouragement 
given  to  that  spirit  of  mere  selfishness  and  material  gratification 
which  is  content  to  let  the  Mfilment  of  all  such  duties  be  com- 
muted for,  and  handed  over  to  functionaries.* 

It  would  not  be  difficult  to  point  out,  in  detail,  to  what  cir- 
cmnstances  it  is  that  any  existing  inefficiency  in  the  consta- 
bulary arrangements,  in  some  places,  is  to  be  ascribed.  Too 
much  intermeddling  from  the  Home  Office  has  been  allowed  to 
be  gradually  usurped.  The  due  course  of  the  Law  as  to  ordinary 
and  personal  responsibility  has  been  checked,  and  ignorantly 
or  insidiously  stopped.  The  constantly-felt  relation  between 
the  local  managers  of  the  police  and  the  public  has  been  too 
sKghtly  maintained.  Those  immediately  concerned  have  thus 
been  curtailed,  both  in  that  ever-present  sense  of  responsibility, 
and  in  that  active  opportunity  of  exercising  it,  which  formerly 
proved  so  beneficial.  But,  in  addition  to  this,  the  fatal  mistake 
has  been  made  of  letting  the  penal  responsibility  of  every  place, 
for  every  breach  of  the  peace  happening  within  it,  fall  into  disuse. 
Innovations  were  first  made  in  difiTerent  parts  of  the  system, 
which  weakened  its  efficiency.  Hence,  as  usual,  grew  excuse  for . 
fhrther  innovations :  till  the  constabulary  of  England  is  in  the 
certain  and  speedy  road  to  becoming,  instead  of  the  mark  and 
mainstay  of  the  independence  and  public  spirit  of  the  Land,  no 
other  than  such  as  the  PoUce  of  Continental  nations  is ;  instead 
of  the  faithful  fiilfiller  of  the  instructions  of  responsible  local 
control, — and  therefore  the  exact  maintainer  of  the  public  peace 
— ^the  blind  and  servile  instrument  of  the  purposes  of  a  cen- 
tralized dictation,  and  of  an  all-spread  political  surveillance. 

It  has  abeady  been  seen  that  the  Constable  was  formerly  \ 
the  principal  Parish  Officer.  "The  Parish,"  says  Selden, 
^  makes  the  Constable,  and  when  the  Constable  is  made,  he 
governs  the  Parish." t  The  important  functions,  in  civil  and 
military,  social  and  judicial  affiurs,  of  the  Provost  and  four — the 
provost  is  but  another  word  for  constable — have  been  already 
seevL  in  several  illustrative  instances  given,  in  the  first  Chapter, 

*  See  before,  pp.  5-8  fwU. 

f  TabU-TcUk ;  at  word  ** People"    The  mode  in  which  the  above  lan- 
gmge  18  there  used,  gives  great  additional  force  to  its  meaning. 
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to  show  the  secular  character  of  the  Parish.  Throughout,  we 
find  the  Parish  recognized  and  dealt  with  as  an  integer  of  the 
State,  the  Constable  being  its  head.  The  &ct  of  having  a 
Constable  has  always  been,  indeed,  the  necessary  incident  of  a 
true  Parish  or  Vill.* 

Thus  much  the  extraordinary  changes  that  have  taken  place 
in  our  constabulary  system,  make  it  necessary  to  say  -pTe&r 
tory  to  any  intelligible  sketch  of  the  history  of  the  office. 

Por  it  must  be  borne  in  mind  that  the  position  of  the  '^  Con- 
stable*' is  not  the  same  as  that  of  the ''  Policeman.'*  The  words 
represent  totally  different  ideas.  The  former  is  the  elected 
officer,  chosen  by  men  who  are  themselves  mutually  responsi- 
ble, in  order  to  give,  in  his  turn,  for  a  term,  an  immediate  at- 
tention, which  all  cannot  constantly  give,  to  the  matters  con- 
nected with  this  responsibility.  The  latter  is  a  mere  machine 
of  repression,  set  over  men  to  control  and  watch  them,  by  some 
external  and  irresponsible  authority.  The  English  language 
has  no  word  to  express  the  latter  idea.  When,  therefore,  the 
revolutionary  system  began  in  England,  the  term  of  a  foreign 
and  despotic  system  had  to  be  imported,  together  with  the  new 
system  itself.    Hence,  alone,  "  Police." 

It  has  already  been  shown,  in  the  last  Chapter,  that  the  iunc- 
tions  of  the  parish  are  exercised  either  immediately,  or  through 
officers  specially  charged  therewith.  An  instance  was  cited, 
illustrating  this  very  matter  of  the  Constabulary.  Every  man 
is  liable  to  the  duties  involved  in  keeping  the  peace,  without 
any  special  warrant.  But,  as  aU  cannot  be  always  on  the 
watch,  the  men  of  every  place  have  always  "  made  choice  of 
one  man  amongst  themselves,  to  speak  and  to  do  in  the  name 
of  them  all  ;'*  t  to  superintend  and  see  to  the  daily  method  and 
fiEu;t  of  maintaining  the  common  safety ;  and  to  take  special 
measures  to  the  same  end,  when  any  extraordinary  event  might 
make  this  necessary.  When  he  raised  the  hue  and  cry,  all 
were  originally,  while  population  was  thin,  bound  immediately 
to  become  personally  active.  If  the  maa  they  had  thus  chosen 
were  neglectful,  and  a  crime  were  committed,  and  the  doer  of  it 

*  See  befbre»  p.  16,  nofe  t-  So  Chief-Jiurtioe  Hale  remariu :—"  One  pariah 
may  contain  three  yillfi  :  the  parish  of  A.  may  oontain  the  viDs  of  A.  B.»aDd 
C. :  tkcU  if,  when  there  are  distinct  constables  in  every  one  of  them  :  bat  if 
the  constable  of  A.  doth  mn  through  the  whole,  then  is  the  whole  but  one 
vill  in  law." — ^Waldron  v.  Roscarriot,  1  Modem  Rep.  78. 

t  Lambard's  'Duties  of  Oonstables,*  p. 8. 
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remained  undiscoyered,  all  were  held  responsible.  They  took 
care,  therefore,  to  choose  good  men.*  As,  though  one  man 
mu«t  be  at  the  head,  one  alone  would  rarely  be  enough  for  the 
public  safety,  four  or  more  were  always  appointed  to  be  con- 
stantly under  his  control.  Thus  we  have  the  '^  Provost  and 
four^*  in  the  quotations  already  made. 

And,  whatever  experiments  may  be  attempted,  and  theoreti- 
cal devices  put  forth,  by  those  ignorant  of  the  spirit  of  our 
Institutions  and  unobservant  of  human  nature,  an  intelligent 
responsibility  must  always  be  the  very  essence  of  a  sound  and 
efficient  constabulary; — the  direct  mutual  responsibility,  in 
one  form  or  other,  of  every  member  of  the  local  community. 
K  good  and  responsible  men  are  selected  for  the  special  duties, 
the  sense  of  responsibility  will  urge  the  rest  to  a  vigilant  at- 
tention to  the  superintendence  of  the  duties  and  proceedings 
of  these  ;  and  this  superintendence  should,  for  practical  con- 
venience, be  directly  entrusted,  under  the  circumstance  of  the 
large  increase  of  population  in' modem  times,  to  a  Body  chosen 
out  of  the  whole  for  the  purpose.  The  whole  of  the  principle 
of  responsibility  is,  therefore,  quite  as  practical  in  our  time  as 
it  ever  was.  If  the  public  safety  is  to  be  regarded,  this  principle 
will  have  to  be  resorted  to  again,  so  soon  as  men  shall  cease  to 
deal  with  the  most  important  questions  in  a  merely  empirical 
manner,  and  shall  be  able  to  view  and  grapple  with  them  in  a 
comprehensive  and  statesmanlike  spirit.  For  in  no  country 
are  life  and  property  so  insecure  as  in  those  where  the  State 
control  of  the  Police  is  most  complete. 

The  actual  position  of  the  Parish  Constable,  very  liable  to 
be  misapprehended  through  modem  legislation,  was  thus  one 
of  much  trust  and  confidence.  It  has  already  been  seen  that 
the  name  of  Constable  formerly  took  precedence  of  that  of 
Churchwarden  in  Parish  affairs.  He  long  ranked  as  the  first 
man  of  the  Parish. 

The  Shire,  and  the  Sheriff  as  its  head,  is,  at  Common  Law, 
responsible  for  the  peace  of  the  whole  Shire ;  the  Hundred,  and 
the  "Chief"  or  «  High  "  Constable  as  its  Head,  for  that  of  the 
Hundred ;  and  the  Parish,  and  the  "  Petty"  Constable  as  its 
Head,  by  whatever  name  he  may  be  called  (tythingman,  bors-  j 
holder,  borrowhead,  headborough,  chief  pledge,  or  provost),  for  ) 

*  See  an  admirable  description  in  8  Coke's  Reports,  p.  41,  of  the  qualifi- 
cations^ and  the  reasoiis  for  them,  essential  to  a  Constable. 
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that  of  the  Parish.  All  theee  officers  were  formerly  electire. 
Having  now  to  do  with  no  other  than  the  Parish,  it  needs  only 
to  be  said  that  the  office  and  authority  of  the  ''High"  Con- 
stable is,  within  the  Hundred,  pretty  much  the  same  as  that  of 
the  "  Petty'*  constable  (as  he  is  called)  within  his  parish ;  and 
that,  for  a  variety  of  public  purposes,  the  High  Constable  of 
the  Hundred  has  always  been  the  medium  through  which  com- 
munications have  been  received,  and  business  transacted,  as  be- 
tween the  State  and  the  Parishes. 

The  term  "  Petty"  constable  was  applied  to  the^  chief  consta- 
ble of  the  Parish,  in  contradistinction  to  the  High  Constable  of 
the  Hundred.     Its  significance  is  territorial,  not  personal  or 
/    official.    Within  the  Parish  he  has  always  had  sole  authority, 
and  he  was  always  the  sole  head  of  the  peace  officers  there.* 

Nothing  can  be  more  incorrect  and  untrue  than  to  pretend, 

*  The  following  quotations  will  be  found  instnictiye : — "  There  are  Con- 
etables  of  the  Hundred,  oommonly  called  Chief  Constables ;  so  named  because 
oonsteblea  of  towns  [Parishes]  are  called  jpettt  Constables.    Theee  Constables 

^  of  Hundzedfl  were  created  by  the  statute  of  18  Edw.  L,  and  their  authority 
limited  to  five  things.     1.  To  make  the  view  of  armour.    2.  To  present*  be- 

i'  fore  Justices  assigned,  such  de&ults  as  they  do  see  in  the  country  about 
amour.  3.  To  present  de&ults  of  suits  of  toums.  4.  Of  Highways.  5. 
To  present  all  such  as  lodge  strangers  in  uplandish  towns,  for  whom  they 
will  not  answer.  Divers  and  many  Acts  of  Parliament  have  given  the  diief 
Constable  and  petty  Constable  more  authority  and  power  than  originally 
they  had,  which  hath  been  well  collected  by  others.  For  wi  cdfcer  that  u 
contHiuted  by  Act  of  ParliameiU  luUh  more  authority  than  the  Act  that  createt 
him,  or  some  subsequent  Act  of  Parliament  doth  give  him  ;  for  he  ccmnoi 
-:  pretcrihe,  at  the  officer  by  the  Common  Law  may.  Nota,  the  petit  oontUMe 
I  VKU  an  officer  by  the  Common  Law  J* — Coke,  4  Inst.  267.  And  see  Lord 
Kenyon,  C.  J.,  in  James  v.  Qreen,  6  Term  Reports,  282. 

**  As  for  the  office  of  the  High  Constable,  the  original  of  that  is  yet  more 
obscure  ;  for  though  the  High  Constable's  authority  hath  the  more  ample 
circuit,  he  being  over  the  Hundred,  and  the  petie  constable  over  the  Village, 
yet  I  doe  not  find  that  the  petie  constable  is  subordinate  to  the  High  Con- 
stable, or  to  be  ordered  or  commanded  by  him  :  and  therefore,  I  doubt,  the 
High  Constable  was  not  ab  origine;  but  that,  when  the  businesse  of  the 
country  increased,  [and]  the  authority  of  the  Justices  of  peace  was  enlarged 
by  divers  Statutes,  then,  for  oonveniencie  sake,  the  offioe  of  High  Constable 
grew  in  use,  for  the  receiving  of  the  conmiands  and  precepts  from  the  Jus- 
tices of  peace,  and  distributing  them  to  the  petie  oonstables ;  and  in  token 
of  this,  the  election  of  High  Constable  in  most  parts  of  the  kingdom  is  by  the 
appointment  of  the  Justices  of  Peace,  whereas  the  election  of  the  petie  con- 
stable is  by  the  people.  .  .  .  The  petie  oonstables  in  townes  [parishes]  ought 
to  be  of  the  better  sort  of  resiants  in  the  said  towne,  save  that  they  ought 
not  to  bee  aged,  or  sickly,  but  men  of  able  bodies,  in  respect  of  Ae  keeping 
watch  and  toyle  of  their  place  ;  neither  ought  they  to  be  in  any  man's  livery.*' 
— Lord  Bacon's  '  Cases  of  Treason,'  chap.  19. 
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as  has  been  ignorantly,  or  designedly,  done,  that  thei*e  was, 
under  the  old  system,  a  want  of  nniformity  in  means  of  action, 
and  imperfect  facilities  of  intercommunication.  Both  of  these 
were  provided  for  with  peculiar  eare  and  exactness,  and  wete^ 
moieoTer,  strictly  enforced.  A  complete  machinery  of  action 
for  intercommunication,  and  for  securing  the  constant  fulfil- 
ment of  it,*  exists  at  Common  Law.  The  Statute  of  Wiur 
Chester,  and  others,  required  the  republication  of  this  ;t  which 
was,  later,  adapted  to  circumstances.  It  was  fully  efficient.^ 
These  means  have  become  inefficient,  where  such  inefficiency 
has  occurred,  solely  owing  to  the  old  system  of  responsibility 
having  been  departed  from.§ 

It  has  been  said  that  every  place  was  held  responsible  for 
the  keeping  of  the  peace  within  it.  To  this  respcmsibility 
every  man  was  bound.  All  were  annuaUy  thus  personally 
bound  in  '^  peacepledge."  ||     The  Court  Leet  is  always  nccom* 

*  Bee,  after,  p.  128.  See  also.  Chap.  YU.  Seo.  2,  where  this  subject  will 
be  more  fully  entered  into,  with  particular  practical  reference  to  the  subject 
of  Public  ProaectUan. 

t  First  Statute  of  Westminster  (8  Edw.  I.  c.  9);  Statute  of  Winohetfter 
(13  Bdw.  I.) ;  28  Edw.  III.  o.  11. 

X  See  Lord  Coke  in  Second  Inst.  p.  73. 

§  See  27  Eliz.  c.  13.  In  this  Statute  the  practical  substance  of  the  Law 
is  so  weU  put,  briefly,  that  it  will  be  useful  to  quote  it, — ^the  more  so  as  the 
veiy  ground  of  the  Statute  itself  is  declared  to  be,  the  frequency  of  the  Respon- 
sibility in  question  being  put  in  action  ;  an  important  &ot  in  the  History  of 
this  subject,  and  as  iUustrattTe  of  the  long  maintenance  of  the  Principle. — 
"  Whereasby  two  andent  Statutes,  the  one  made  in  the  Parliament  holden  at 
WindieBter  in  the  thirteenth  year  of  the  reign  of  King  Edward  the  First,  and 
the  other  in  the  eight-and-twentieth  year  of  the  reign  of  King  Edward  the 
Third,  it  was,  for  the  better  repressing  of  robberies  and  felonies,  amongst 
other  things  enacted  to  this  effect : — ^that,  if  the  country  do  not  answer  for 
the  Bodiet  of  euch  fMlrfacton,  that  then  the  pain  should  be  such,  that  is  to 
wit^  that  the  people  dwelling  in  the  country  shall  be  answerable  for  the 
Robberies  done,  and  the  Damages ;  so  that  the  whole  Hundred  where  the 
robbery  shall  be  done,  with  the  firanduBeB  which  are  within  the  precinct  of 
the  same  Hundred,  shall  answer  the  Robberies  done ;  etc."  The  Act  pro- 
ceeds to  point  out  some  practical  methods  of  enforcing  the  responsibility. 
The  mere  love  of  tinkering,  it  would  seem,  led  to  the  repeal  of  the  old  Law 
on  this  matter,  and  to  the  resferiotion  of  the  liability  to  damage  done,  in  cer- 
tain oasoB,  by  riotous  and  tomultuoos  assemblies ;  (see  7  &  8  Geo.  IV. 
cape.  27  and  31 ;)  a  roBtriotion  without  meaning  or  reason ;  and  the  empi- 
ricism of  which  has  been,  certainly,  finely  illustrated  by  the  going  houik  agwHi 
so  fiur  as  to  include  certain  other  cases,  in  later  Acts.  See  2  &  8  Wm.  lY .' 
a  72,  and  17  &  18  Vict.  c.  104,  s.  477;  also  after,  p.  182. 

li  "  It  has  been  already  frequently  remarked  that  the  whole  Oonatitutk>nal 

G  2 
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panied  by  the  title  "  view  of  frankpledge"  (a  word  merely  cor- 
rupted from  the  old  Saxon  word  for  jpaac^pledge).  Thus 
mutually  bound,  they  chose  one,  together  with  his  subordi- 
nates, to  act  for  them  on  aU  ordinary  occasions,  and  to  summon 
them  whenever  occasions  touching  the  Public  Peace  required 
it.  It  has  been  already  seen  that  the  "  Provost  and  four"  of 
each  Parish  are  often  named.  The  name  of  the  Head  officer 
for  this  purpose  differed  in  different  places;  his  functions, 
however,  remaining  the  same.  No  irresponsible  or  external 
interference  was  allowed,  except  to  enforce  the  obligations*  aris- 
ing out  of  the  mutual  responsibility.  Those  whose  property 
and  peace  were  concerned,  and  who  were  responsible  for  every 
breach  of  the  peace  affecting  any  and  every  one  of  their  num- 
ber, chose  all  their  own  officers,  and  had  the  strongest  induce- 
ment to  take  due  care  in  their  choice.  When  the  responsibiii^ 
was  made  to  dwindle  away,  aa  a  consequence  of  other  innova- 
tions, the  efficiency  of  the  public  service  necessarily  suffered. 
Care  was  no  longer  kept  alive  to  the  appointment  of  the  most 
efficient  officers.  Presently,  an  irresponsible  and  external  inter- 
ference, wholly  contrary  to  the  spirit  of  the  Constitution  and 
to  sound  principle,  was  introduced,  which  lessened  still  more 
the  disposition  of  men  to  trouble  themselves  about  the  matter. 
The  natural  tendency  has  been,  at  every  step  of  such  innova- 
tions, that  the  office  of  Parish  constable  should  fall  into  less 

System  of  this  country  rests  on  the  idea  of  mutuality  and  responsibility. 
The  ancient,  and  most  efficient,  police  system  had,  like  every  other  part  of 
the  system,  its  foundations  in  this  idea.  The  detiuls,  suited  to  a  particular 
time,  are  unimportant.  The  important  practical  principle,  ever  applicable, 
is,  that  every  local  body,  whether  Hundred,  Borough,  or  otherwise,  is  in  the 
nature  of  a  mutual  assurance  society.  Every  man  was  bound,  at  a  certain 
age,  to  take  the  peace-pledge,  and  so  became  a  member  of  the  Associated 
Body, — one  of  the  mutual  pledges  for  the  good  behaviour  of  the  whole  Body, 
and  of  every  individual  member  of  it.  The  efficiency  resulting  from  such  a 
system  is  self-evident.  Where  every  man  is  jointly  responsible  for  any  mis- 
demeanour committed  by  any  member  of  the  district,  all  are  stimulated  to 
the  greatest  vigilance  in  maintaining  the  well-being  and  good-ordering  of 
that  district :  while,  on  the  other  hand,  the  knowledge  that  such  vigilanoe 
exists,  is  the  surest  check  to  the  growth  and  spread  of  crime.  This  is  well 
illustrated  by  the  known  fact  that,  where  Societies  for  the  prosecution  of 
felons  exist,  the  knowledge  of  the  certainty  of  unmediate  and  active  prose* 
cution  is  a  very  e£Eectual  deterrer,  and  the  members  of  such  Societies  are 
rarely  subject' to  any  outrage." — 'Local  Self-Qovemment  and  Centralization,* 
pp.  869,  370.  See  also  'Government  by  ConmiisBions,'  p.  243,  etc. 
*  See  before,  p.  46,  and  after,  Chap.  YII.  Sec.  2. 
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and  less  efficient  (only  because  more  manageahle)  hands ;  and 
thus  the  system,  utterly  emasculated,  has  lost  public  confi- 
dence. But  the  inefficiency  does  not  belong  to  the  system.  It 
belongs  to  the  corrupHans  of  it,  introduced  under  the  name  and 
pretence  of  amendments  and  reforms.  It  affords  but  another 
illustration  of  that  important  remark  of  Lord  Coke,  founded 
upon  a  sound  knowledge  of  human  nature  and  the  history  of 
all  hmnan  Institutions,  that  when  any  '* jurisdiction  is  fet- 
tered with  many  limitations,  its  authority  by  little  and  little 
vanishes."* 

The  Parish  Constables  were  formerly,  and  until  a  very  short 
time  ago,  usually  chosen  in  the  Court  Leet, — ^the  local  criminal 
court  within  each  parish.f  They  were,  in  many  places,  how- 
ever, chosen  at  the  Vestry  Meeting ;  and,  even  where  not  so, 
their  attendance  at  Vestry  Meetings  was  required,  as  wiQ  here- 
after be  illustrated. I  But  the  Court  Leet  was  clearly  the  ori- 
ginal, as  it  was  obviously  the  more  proper  and  consistent  place, 
for  choosing  them.  This  mode  was  only  abolished  so  lately  as 
the  Statute  5  <&  6  Vict.  c.  109,  s.  21  (a.d.  1842),  which  itself, 
indeed,  excepts  from  abolition  such  functions  as  are  uncon* 
nected  with  the  preservation  of  the  peace.  Eor  such  purposes, 
therefore,  constables  must  still  be  appointed  as  before. 

The  whole  subject  of  the  appointment  of  Parish  Constables 
was  dealt  with  by  the  Statute  just  named  (5  &  6  Vict.  c.  109).§  j 
This  Statute  was,  however,  imfortunately  framed  without  any 
regard  to  the  fundamental  idea  of  a  true  constabulary ;  either 
in  respect  to  the  responsibility  of  every  Place  for  the  due  keep- 
ing of  watch  and  ward  within  it,  or  in  respect  to  the  responsi- 
bility of  officers  to  those  whom  the  exercise  of  their  fimctions 
concerns.  Like  most  of  our  modem  legislation,  this  Act  was 
framed  upon  the  Principle  of  distrust  of  the  people,  instead  of 
upon  a  broad  and  statesmanlike  confidence  in,  and  therefore, 
j^peal  to,  their  good  sense  and  consciousness  of  moral  and  so- 
cial responsibility.    Justices  of  the  Peace  are,  practically,  in- 

•  2  Inst.  540. 

t  The  words  of  %r  Thomas  Smith  are  instructiye  on  the  relations  between 
the  Leet  and  the  Parish.  "  Constables,"  says  he,  "are  oommonly  made  and 
sworn  at  the  Leets, — chosen  thereto  by  the  homage :  and  they  keep  that 
office  [though  usually  an  annual  one]  sometimes  two,  three,  or  four  years, 
more  or  less,  as  the  Parish  doth  agree." — The  Commonwealth  ^of  England 
(1621),  Book  II.  cap.  25. 

t  See  Chap.  VII.  Sec.  12.  §  See  also  18  Viot.  o.  20. 
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vested  by  this  Act,  for  the  first  time  in  the  History  and  Insti- 
tutions of  Enghmd,  with  irresponsible  power  in  the  appoint* 
ment  of  constables.  They  are  required  to  issue,  within  the  first 
seven  days  of  February  in  every  year,  a  precept  to  the  over** 
seers  of  every  parish,  requiring  them  to  make  out  and  return^ 
before  the  24th  of  March,  a  list  of  what  the  Justices  may  please 
to  call  a  '^competent  number"  of  men  within  their  parishes, 
qualified*  to  serre  as  constables.  The  Overseers  are  then  re- 
quired to  summon  a  vestry  to  make  out  this  list.  Between  the 
24th  March  and  9th  April,  the  same  Justices  are  to  hold  a  spe- 
cial petty  sessions,  to  choose,  out  of  the  lists  so  returned,  the 
constables  they  please.  It  is  clear  that  this  scheme  is  a  mere 
transparent  device  for  keeping  up  the  show  and  name  of  choice 
by  the  Parish,  without  the  reaUty.  In  point  of  fact,  it  entirely 
divests  the  people  in  every  pariah  of  any  voice  or  interest  in  the 
matter.  Care  is  usually  taken  that  the  **  competent  number" 
required  to  be  returned,  is  enormously  in  excess  of  the  actual 
number  to  be  appointed.  Thus,  though  the  overseers  submit 
their  list  to  the  vestry,  there  are  no  means  of  securing  the  ap- 
pointment of  those  known  to  be  the  properest  men.  All  sense 
of  part  or  interest  in  the  important  practical  afiair  of  what  con- 
cerns the  maintenance  of  the  peace  in  their  neighbourhood,  is 
thus  taken  away  from  the  inhabitants  by  this  truly  revolu- 
tionary system.  It  is  made  impossible.  No  wonder  that  the 
Parish  Constabulary  has  become  more  and  more  unsatis&ctory 
and  inefficient.  Its  original  and  sound  character,  as  one  of  the 
results  and  illustrations  of  the  true  action  of  Institutions  of 
Local  Self-G-ovemment,  is  entirely  gone.  The  men  are  of  the 
place ;  and  that  is  all. 

It  will  presently  be  seen  that  the  earlier  Lighting  and 
Watching  Act  (3  4  4  Wm.  IV.  c.  90)  recognized  powers  in 
a  different  and  more  constitutional  direction.  Under  that  Act, 
many  parishes  have  adopted  a  special  system  of  watch  and  ward, 
which  is  under  the  control  of  their  own  elected  representatives. 
It  remains,  however,  unless  the  place  contains  15,000  in  popu- 

*  Hie  qoalifioation  oonButii  in  being  reiideat  ratopayen  on  a  rental  of  at 
and  above  £4  a  year,  and  being  between  twenty -five  and  fifty-five  years  old. 
There  ifl,  as  ujtvad,  a  long  string  of  exceptions.  It  does  not  appear  that  the 
excepted  persons  are  content  to  do  with  less  goarding  than  others,  though 
they  evade  their  own  share  of  full  liability  in  the  matter.  See  5  &  6  Yiot. 
0.  109^  SB.  5  and  6. 
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lotion^  in  the  diBcretkni  of  the  functionaries  under  the  new 
County  "  Police"  system  whether,  and  how  long,  they  shall  he 
let  maintain  this  mode  of  action.*  But  this  is  not  so  as 
to  the  Parish  Constahles.  Though  the  County  Constabulary 
Act  of  3  &  4  Vict,  c.  88  (b.  16),  gave  the  making  of  the  list 
for  Parish  Constables  to  the  irresponsible  "  Chief  Constable," 
the  5  &  6  Yict.  c.  109  entirely  overrides  that  enactment.  On 
the  other  hand,  while  the  Lighting  and  Watching  Act  is  in 
force  in  any  place,  the  Parish  Constables  Act  does  not  apply 

thereof 

In  1856  an  Act  was  passed  (19  &  20  Yict.  c.  69)  which 
makes  the  adoption  of  the  County  Police  system  compulsory 
in  every  county.  But  this  Act  does  not  repeal  the  Parish  Con- 
stables Act  (5  <&  6  Yict.  c.  109),  or,  theoretically,  (of  course 
it  wUlpraetieaUy,  in  many  ways)  interfere  with  it.  The  Parish 
Constables  will  remain ;  but  County  Constables  will  exist  in 
every  county,  who  will  have  concurrent  jurisdiction  with  the 
Parish  Constables ;%  but  with  these  essential  differences, — ^that 
the  County  Constables  are  permanent,  paid,  and  entirely  under 
the  control  of  the  Chief  Constable  of  the  County,  and  he  can 
distribute  them  in  any  part  of  the  county  he  pleases, — ^while 
the  Parish  Constables,  though  also  subject  to  the  authority  of 
the  Chief  Constable,  are  annually  appmnted,  are  unpaid,  and 
are  not  bound,  and  cannot  be  compelled,  to  act  beyond  the 
limits  of  the  Parish  for  which  they  are  appointed,  without  the 
special  warrant  of  a  justice  of  the  peace.§ 

There  are  several  purposes  for  which  Parish  constables  re- 
main essential ;  and  others  for  which  it  is  always  desirable  that 
there  should  be  trustworthy  persons  able  to  act  in  the  capacity 
of  constables  upon  occasion,  within  the  Parish,  under  the 
direction  of  the  other  Parish  Officers.  It  will,  probably,  be 
better  for  the  Parish  Officers  to  avail  themselves  of  the  power 
contained  in  the  County  Constabulary  Act  (section  19),  and 

*  8  ft  4  Vict.  c.  SS,  B.  20  ;  19  &  20  Vict  c.  69,  a.  19. 

t  5  4bd  Viet.  0.  109,8.21. 

t  See  2  ft  8  Viet  c.  98,  a.  8.  "The  8th  see.  of  2  ft  8  Vict  a  98,  in 
«flect  puts  tiie  oonetaUee  appointed  under  that  Act  in  the  same  poflition 
AS  Paridi  ConstableB"  (R. «.  CHiehnsfiml,  5  Q.  B.  66) ;  that  ia,  in  giving  them 
^onevareni  jtinadietion,  not  exdmdvt.  The  name  concaxrent  jnriadiotion  will 
eziat  even  in  Boroogha.    19  ft  20  Viot  a  69,  a.  6. 

§  5  ft  6  Viot  c.  109,  a.  16.  Compare  this  section  with  sec.  26  of  2  ft  8 
¥J43t  a  98. 
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get  the  Parish  Beadel  appointed  constable  for  the  latter  pur- 
poses, rather  than  leave  the  assuredness  of  finding  a  fit  and 
trustworthy  man  to  the  accident  of  other  modes  of  appoint- 
ment. It  is  not  apprehended  that  there  will  be  ever  any  dif- 
ficulty in  getting  the  Chief  Constable  to  appoint  the  Beadel 
to  be  a  Constable,  as  he  is  empowered  to  do  by  this  Act,  upon 
appUcation  being  made  to  him  • 

The  Vestry  of  any  parish  can,  under  the  Act  of  6  &  6  Yict. 
c.  109,  determine  that  there  shall  be  paid  coifetables  in  the  pa- 
.rish ;  and  fix  the  salary.  But  it  is  discretionary  with  the  jus- 
tices to  say  whether  that  salary  is  or  not  sufficient :  and,  even 
if  it  be  admitted  to  be  so,  the  Vestry  have  no  more  voice  in  the 
appointment  of  these  Constables,  though  paid  out  of  their  own 
pockets,  than  has  been  already  named  in  the  case  of  others. 
It  is  not  probable,  however,  that,  since  the  County  Police  Act 
of  1866,  this  power  will  ever  be  exercised. 

The  justices,  also,  and  not  the  parish,  are  to  settle  the  fees 
to  which  the  Constables  shall  be  entitled  for  the  discharge  of 
their  several  duties.f 

Formerly,  the  inhabitants  of  eveiy  place,  and  the  constables 
chosen  by  them,  were  held  fully  responsible  for  every  crime 
committed  within  their  Bounds,  although  the  criminal  had 
escaped  beyond  those  Bounds.  The  necessaiy  means  for  action 
and  intercommunication  were  prompt  and  efficient,  without  any 
intervening  machineiy.  No  justice's  warrant  was  necessary  to 
enable  the  constable  to  raise  the  *'  hue  and  cry."^    It  formed 

*  Such  appointment  is  good  for  all  purposes,  and  the  application  need  not 
state  any  special  reasons.  It  is  enough  if  it  Ib  made  by  the  Churchwardens 
and  Orerseers  or  either  of  them,  and  states  it  to  be  necessary  in  order  to 
enable  them  the  better  to  fulfil  their  duties.  See  Allen  v.  Pierce,  24  Law 
Journal,  Exch.  9 ;  which,  though  under  2  &  8  Yict.  c.  47i  s.  8,  applies 
equally  to  the  cases  now  under  consideration. 

t  6  &  6  Vict  c.  109,  s.  17 ;  18  Vict.  c.  20,  s.  2. 

X  For  "  hue  and  cry,"  it  is  properly  remarked  by  Hale,  "  was  part  of 
the  law  before  Justices  of  the  Peace  were  first  instituted."  (Pleas  of  the 
Crown,  vol.  ii.  p.  99.) 

"  Hue  and  ciy  signifieth  the  pursuit  of  one  having  committed  felony  by 
the  Highway ;  and  if  the  party  robb'd,  or  any  in  the  company  of  one  mur- 
thered  or  robb'd,  come  to  the  Constable  of  the  next  Town,  and  will  him 
to  raise  Hue  and  Cry,  or  to  make  pursuit  after  the  offender,  describing  the 
Party,  and  shewing  (as  near  as  he  can)  which  way  he  is  gone ;  the  Con- 
stable  ought  forthwith  to  call  upon  the  Parish  for  aid,  in  seeking  the  felon  : 
And  if  he  be  not  found  there,  to  give  the  next  Constable  warning,  and  he 
the  next,  until  the  Offender  be  apprehended,  or  at  least  until  he  be  thus 
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a  part  of  his  imperative  and  responsible  duty.  Practically,  the 
modem  system  of  raising  the  ^'  hue  and  ciy  "  was,  that  the  con- 
stable of  one  place  informed  the  constables  of  aU  the  adjoining 
places,  of  the  facts  and  circumstances ;  and  they  did  the  same 
to  those  adjoining  them,  until  those  implicated  were  appre- 
hended. If  any  constable  fiuled,  where  need  was,  to  raise 
and  follow  up  the  hue  and  cry,  he  was  heavily  punishable. 
And  this  responsibility  and  pimishment  he  could  not  escape. 
The  periodical  Inquiries  inevitably  came,  and  exposed  eveiy  de» 
fault.* 

Under  the  5  &  6  Vict.  c.  109,  however,  no  constable  is 
bound  to  bestir  himself  as  to  anything  outside  his  own  parish, 
without  the  special  warrant  of  a  justice  of  the  peace ; — a  very 
complete  check  on  that  intercommunication  of  efficient  activity 
often  so  necessary,  and  an  ingenious  and  successful  device  for 
getting  up  a  case  for  further  interference.  The  whole  system 
of  periodical  searching  Inquiries  has,  unfortunately,  been  sue* 
oeeded  in  being  stifled  out  of  practical  existence,  in  this  as  in 
other  matters.f 

Though  an  oath  of  office  is  usually  administered  to  Constables, 
this  is  not  needed  in  order  to  enable  them  to  act.  The  same 
rule  as  applies  to  Churchwardens  applies  to  Constables,  in  this 
respect.^ 

punaed  to  the  seuide.  The  ConstaUes  and  Officers  of  every  town,  to  which 
Hue  and  Cry  shall  come,  ought  to  search  in  all  suspected  houses  and  places 
within  their  limits :  and  as  well  the  officers,  as  all  other  persons  which  shall 
pursue  tile  Hue  and  Cry,  may  attach  and  stay  all  such  persons  as  in  their 
search  and  pursuit  they  shall  find  to  be  suspicious,  and  thereupon  shall 
carry  them  before  some  Justice  of  Peace  of  the  County  where  they  are 
taken,  to  be  examined  where  they  were  at  the  time  of  the  felony  com- 
mitted ;  and  if  any  defitult  be  in  the  officers,  they  may  be  fined  by  the 
Justices 'for  their  neglect"— 'The  Complete  Constable'  (1708),  p.  23. 

**  The  life  of  Hue  and  Cry  it  freak  avit" — ^that  is,  the  immediate  and  prompt 
following  of  it  up.    Coke,  8  Inst.  p.  117. 

*  On  the  subject  of  Hue  amd  Cry, — very  interesting  in  itself,  and  of  great 
practical  importance  to  him  who  would  understand  thoroughly  the  spirit  of 
sound  Institutions  for  maintaining  the  public  welfiu^,— see  further,  Coke's 
did  Inst  p.  116 ;  Hale's  Pleas  of  the  Crown,  vol.  ii.  p.  99,  etc.  and  298 ;  etc. 
And  see,  per  contra,  7  ft  8  Geo,  lY.  c.  27.  As  to  the  Inquiries,  see  after. 
Chap.  YII.  Sec.  2,  and  Chap.  IX. 

f  But  see  before,  p.  23,  note  f. 

^  See  6  ft  6  Vict.  c.  109,  s.  12 ;  R.  v.  Corfe  Mullen,  1  B.  and  Ad.  219 ; 
and  2  Hawkins's  Pleas  of  the  Crown,  cap.  10,  sec.  47.  See  as  to  Church- 
wardens, before,  p.  91. 

o  3 


180  GOVSTAJBIJBS. 

It  i8  tbe  duty  of  the  oonBtable  to  apprehend  offenders  taken 
in  the  &ct,  or  on  sustainable  presumption,  or  on  a  justice's 
warrant.    He  has  powers  and  duties  as  to  the  licensing  and 
inspecting  of  Ale  and  Beer  houses.*  Yagrants^t  and  unlicensed 
hawkers  {  also  fiiU  under  his  immediate  cognizance.    But  mat- 
ters of  this  sort  will  probablj  hereafter  be  assigned  to  the  ex- 
dusive  share  of  constables  appointed  under  the  Oounty  Police 
Act.    There  is  no  doubt  that  all  matters  of  arrest  and  cri- 
minal procedure  will  be  so.    It  is  therefore  unnlbcessary  to 
detail  such  duties  here.    It  will  remain,  however,  the  duty  of 
iheparUk  constable,  upon  receiving  the  coroner's  precept,  to 
summon  the  coroner's  jury ;  a  duty  usually  and  properly  fol- 
filled  by  the  Parish  Beadel  in  his  character  of  Constable.  Where 
there  is  no  poor-rate,  it  is  the  duty  of  the  constable  of  the  plaee 
to  make  and  levy  the  sum  assessed  for  county  rate,  on  the  war- 
rant of  the  constable  of  the  hundied.§    The  constable  of  the 
place  must,  moreover,  administer  the  oath  to  the  appraisers 
sworn  to  appraise  goods  sold  under  distress  for  rent.||    It  is 
also  his  duty  to  billet  soldiers  in  such  houses  and  in  such  man- 
ner SB  are  expressly  named  and  allowed  in  the  annual  Mutiny 
Act.    This  has  been  shown  to  be  a  duty  of  great  antiquity.^ 
Under  the  same  Act,  he  must  find  the  carriages  needed  by 
marching  troops.     He  may  have  duties  cast  on  him  under  the 
Militia  Acts.**    It  is  his  duty  to  prosecute  gaming  and  other 
disorderly  houses. ff    He  must  apprehend  any  wandering  Ln- 
natics.:^^    He  is  bound,  by  Statute,  to  give  and  find  assistance 
in  cases  of  wreck.§§  He  is,  further,  to  execute  the  lawful  war- 
rants of  Justices  of  the  Peace.    He  must  attend  all  Inquests. 
The  constables  are  bound  to  make  out  an  account  every  three 
months,  and  within  fourteen  days  after  going  out  of  office,  to 

•  9  0«o.  lY.  0.  ei,  n.  2  «Bd  22 ;  and  i  at  5  Wm.  IV.  o.  85,  s.  7; 

t  5  Geo.  IV.  c.  aa,  aiL  6,  7,  8, 11, 12,  18. 

t  50  Geo.  in.  c.  i,  Bs.  20,  21. 

§  ]6&16Tiot.  c.  81,s.5. 

11  The  oonstable  of  the  wj^jouung  Panah  wiU  no4  be  aoffloieiii  ibr  tius  pur- 
pose.   AveneU  v.  Croker,  Moody  and  Malkin's  Rep.  172. 

f  Before,  p.  4&. 

**  42  Geo.  m.  0.  90,  and  15  &  16  Viot  o.  50 ;  16  &  17  Vict.  c.  189. 

+t  25  Geo.  III.  c.  86 ;  58  Geo.  IH.  c.  70. 

tX  16  &  17  Vict.  c.  97,  8.  68. 

§§  12  Anae,  St.  2,  e.  I^  s.  1, and 26 Geo.  II.  c.  19,  a.  18;  which  aienot 
repealed,  and  oot  neoeBearily  interfered  with,  by  17  &  18  Vict.  c.  104,  as. 
489-442. 
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tite  oversews.  The  latter  must  lay  these  accounts  before  a 
parish  meeting.  If  approved,  the  overseer  pays  the  amount 
out  of  the  Poor  Sate.  If  not  approved,  the  constable  may  ap- 
peal to  a  justice ;  who,  though  entuidy  irresponsible,  is  em- 
powered to  settle  and  determine  the  same  at  his  discretion. 
An  appeal  lies  to  the  Justices  at  Quarter  SesskmB.  The  con* 
stable  must  show  that  the  charges  are  for  what  was  clearly  the 
business  of  the  Parish.* 

CVmstables  are  protected  both  by  Common  Law  and  Sta- 
tute, in  the  dischai^  of  their  duties ;  and  also  from  <kaiger  of 
vexatious  actions  for  things  done  by  them  in  the  honest  and 
fiuthful  exercise  of  their  functions.f  This  protection  ia  clearly 
easential :  but  the  system  adopted  by  late  legislation  is  neither 
so  efficient  in  itself,  nor  so  just  to  the  public,  as  that  which 
naturally  arises  from  the  system  of  responsible  watch  and  ward 
whidi  has  been  mentioned.  Under  the  latter,  the  moral  sense 
of  responsibility  is  kept  constanHy  aHve  in  all  parties,  l^is 
itself  stimulates  the  constable  to  the  zealous  fulfOment  of  his 
real  duties ;  and  at  the  same  time  always  maintains  an  efficient 
check,  equally  against  the  abuse  and  the  neglect  by  him  of  the 
functions  of  his  offioe. 

One  system  of  constabulary  still  exists  in  England,  which  is 
a  direct  and  valuable  remain  of  the  ancient  universal  system  of 
the  responsibility  of  every  inhabitant  of  evury  neighbourhood 
tar  the  watch  and  ward,  the  peace  and  safety,  of  that  neighbour^ 
hood.  This  is  the  system  of  what  are  now  called  "  Special 
Constables."  In  every  case  of  emergency,  of  either  actual  or 
reaaonaUy  apprehended  tumult,  or  otherwise,  by  which  the 
puUie  peace  ia  endangered,  any  or  all  of  the  householders  or 
other  persons,  not  specially  exempted,  residing  in  any  parish 
or  place,  may  be  called  on  to  act  as  special  constables.  The 
emergency  is,  however,  now  left  to  the  discretion  of  any  two  or 
mote  justices  of  the  peace  to  determine  on,  instead  of  to  the 
<diosen  and  responsible  Head  officer  of  the  place.  To  the  same 
discretion  are  also  left  the  number  and  appointment  themsdves 

*  18  Geo.  in.  c.  19.  See  A.  v.  Bird,  2  Bamewall  and  Alderaon  522, 
and  Kk  «*  Saville,  5  «&.  180.  If  a  constable  of  the  Gotinty  ibree  is  allowed, 
by  tlia  Pariah  mitboiHiefi,  to  deal  with  the  Yagiants  in  a  Pjuiah,  the  ex- 
penses will  have  to  be  paid  by  the  Parish,  and  not  by  the  County.  See  R.  v. 
Chafau^brdl,  5  Qiieen*a  Bench  Reports  S6. 

f  7  Jae.  L  a  ff ;  21Jao.  I.  e.  12  ;  24  Geo.  IL  a  44 ;  7  (3m.  IT.  o.  64, 
8.28:  9  CUo. lY .  c.  81,  c  25 ;  5  ft  6  Viot.  a  97. 
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of  the  special  constables,  and  the  time  and  manner  in  which 
thej  are  to  act.  Even  persons  otherwise  exempt  may  be  called 
on  to  serve  as  special  constables,  on  the  order  of  the  Secretary 
of  State.  The  duties  and  powers  of  Special  Constables  thus 
appointed,  are  the  same  (limited  only  by  their  special  orders  of 
appointment)  as  those  of  ordinary  constables.* 

The  evils  that  have  resulted  from  departing  from  the  sound 
principle  of  ever-present  and  certain  responsibility,  in  all  mat- 
ters of  watch  and  ward,  have,  in  one  instance,  already  forced  a 
partial  return  to  the  constitutional  and  sound  system.  The  fiict 
is  highly  instructive.  By  Stat.  1  &  2  Vict.  c.  80  it  is  enacted 
that,  wherever  the  necessity  for  the  appointment  of  special 
constables  arises  through  the  behaviour  of  those  employed  on 
railroads,  canals,  and  other  public  works,  the  justices  may  make 
an  order  on  the  treasurer  of  the  Company  whose  works  were 
the  scene  or  occasion  of  the  tumult  or  otherwise,  for  the  pay- 
ment of  allowances  for  the  trouble,  loss  of  time,  and  expenses, 
of  the  special  constables.  The  mischief  in  this  Act  is,  that  a 
discretion  is  given  to  the  justices  in  the  matter,  instead  of  the 
repa3rment  being  absolute  and  inevitable.  In  this  case,  as  in 
all.  others,  the  certainty  and  inevitableness  of  the  result  are 
what  is  needed,  in  order  that  the  true  sense  of  responsibility 
may  exist ;  and  that  thus  that  watchfulness  and  care,  and  that 
cherishing  of  mutual  sympathy,  consideration,  and  good  feeling 
may  be  ensured,  by  which  such  scenes,  and  the  consequent  ne- 
cessity for  invoking  the  powers  of  the  Law  and  so  creating 
public  inconvenience,  shall  be  avoided.  Every  uncertainty 
and  chance  of  escaping  the  responsibility,  is  only  an  encourage- 
ment to  a  lottery,  the  leaving  open  any  chance  of  gain  in  which 
affords  a  premium  to  carelessness  and  neglect  of  duty. 

In  other  cases,  allowances  are  to  be  made  to  special  consta- 
bles out  of  the  County  Bate. 

It  is  not  within  the  purpose  of  this  work  to  treat  of  that 
which  is  beyond  the  control,  or  share  of  the  control,  of  the 
Parish.  It  has  been  already  stated  that  the  County  Consta- 
bulary Actst  do  not  supersede,  though  they  cannot  but  mate- 
rially affect,  the  system  of  parish  constables.  Under  these 
Acts  all  Parish  Constables  are  to  be  subject  to  the  authority 

*  The  Stat.  1  &  2  Wm.  IV.  c.  41  is  the  Act  regulating  the  appointment 
of  Special  Constables.    See  also  5  &  6  Wm.  lY.  c.  48,  and  1  &  2  Yict.  c.  80. 
t  2  &  S  Yict  c.  93 ;  8  &  4  Yict.  c.  88  ;  19  &  20  Yict.  c.  69. 
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of  the  Chief  Constable :  while  the  latter  is  the  appointer  of  all 
eountj  constables ;  which  last  also  hold  office  at  hiis  pleasure*. 
The  Inhabitants  themselves  are  put  altogether  aside.  Though 
formerly  thej  entirely  and  efficiently  managed  all  these  matters 
themselves,  they  are  not  now  considered  as  fit  even  to  form  the 
slightest  opinion  upon  them ;  nor  safe  to  be  allowed  to  exercise 
thought  at  all,  as  to  how  or  by  whom  their  persons  and  pro- 
perty may  be  best  protected,  or  the  public  peace  and  good 
order  maintained !  Such  is  the  progress  of  civilization,  know- 
ledge, enlightenment,  and  freedom  in  our  time. 

By  a  late  Act,t  permanent  Constables  may  be  specially  ap- 
pointed for,  and  attached  to,  certain  canals  and  navigable  rivers, 
the  expense  to  be  borne  by  the  company  of  proprietors. 

The  constables  for  Boroughs  are  at  present  appointed  and 
regulated  under  the  Municipal  Corporations  Act,  5  &  6  Wm. 
lY.  c.  764  This  naturally  supersedes  the  parochial  system 
wherever  it  is  applied.  Forming  a  subject  distinct  from  the 
parochial  system,  it  does  not  fall  within  the  scope  of  the  pre- 
sent work  to  treat  of  it  here.  It  is  sufficient  to  say,  that  the 
essential  basis  and  idea  of  a  Borough  are,  the  adoption  by  its 
inhabitants,  with  their  own  consent,  of  a  special  system  of  self- 
government,  adapted  to  their  special  circumstances,  but  taking 
them  out  of  the  apptication  of  the  simpler  Common  Law  sys- 
tem and  methods  which  elsewhere  apply.  The  practical  apph- 
cation  of  this  principle,  too,  has,  however,  been  tampered  with 
in  our  time.  But  it  does  not  belong  to  the  present  subject  to 
enter  on  that  topic,  more  than  to  say  that  the  anomalies  that 
have  hence  arisen  leave  the  action  of  the  Parish  unsuperseded, 
and  requiring  as  much  care  as  ever,  on  several  important  mat- 
ters, even  where  Corporate  Boroughs  exist. 

*  See  before,  p.  127.  f  8  &  4  Vict.  c.  50. 

t  See  ako  11  &  12  Vict.  c.  14. 
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It  has  been  already  aliown  that  the  inhabitants  of  any  Parish 
may,  at  a  meeting  held  after  due  notice  and  summons,  adopt 
any  ordinanoe  or  bye-law  they  please,  in  order  to  carry  out  any 
special  purpose  for  the  common  good  of  the  Parish.    As  th«re 
are  many  important  purposes  which,  £rom  time  to  time^  may 
and  do  become  necessary,  we  find  officers  existing  in  many 
Parishes  to  carry  them  out.    Some  of  these  are  of  such  im- 
portance that  the  mode  of  dealing  in  respect  to  them,  having 
had  its  utility  proved  in  the  Parishes  which  first  devised  and 
practised  it,  as  in  the  case  of  Surveyors  of  Highways,  has  been 
embodied  into  declaratory  Statutes.    Such  Statutes,  however, 
give  no  new  powers.    What  they  do,  is  simply  declaraHve  of 
powers  already  inherently  existing  in  every  Parish.    K  they 
attempt  to  impose  reHricHont^  instead  of  being  simply  declara- 
tive of  powers,  they  depart  irom  what  ought  to  be  the  first  and 
fundamental  principle  of  all  such  legislation.    The  use  and 
value  of  such  legislation  is,  that  it  is  practically  su^^estive. 
If  wisely  consideored,  and  framed  by  those  having  practical  ex- 
perience, it  may  thus  be  of  the  greatest  service.    It  will  be, 
not  theoretical  or  experimental,  but  a  right  using  of  the  expe- 
rience of  one  place  to  help  all  other  places  similarly  circum- 
stanced.   It  will  point  the  path  to  those  desiring,  in  different 
places,  to  do  what  shall  be  for  the  common  good  of  their  neigh- 
bourhoods.  These  will  thus — availing  themselves  of  the  proved 
experience  of  others — be  the  more  readily  enabled  to  take,  that 
course  which  has  been  found  simplest  and  most  available.    It 
is  obvious  that  the  free  opportunity  should  always  be  left  dis- 
tinctly open  for  any  such  modifications  as  the  special  circum- 
stances of  any  neighbourhood  may  make  desirable.    The  mis- 
chief in  our  time  is,  that  doctrinairism  has  become  the  guide, 
and  its  accompanying  indolence  the  habit,  of  modem  legislators: 
hence  modem  legislation  too  generally  seeks  to  be  theoreti- 
cally dictative,  instead  of  simply  and  practically  suggestive. 
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It  neceflBarily  follows,  as  no  one  shape  will  fit  ereiy  form  or 
oiumge  of  oircumstance, — and  as  men  will  always  think  the 
more  actiyelj  and  usefully,  the  more  the  responsibility  of 
thinking  for  themselves  is  thrown  upon  them, — ^that  such  l^s- 
lation  has  too  often  an  absolutely  injurious  instead  of  a  bene- 
ficial tendency,  while  contingencies  that  from  time  to  time 
arise  are  left  unprovided  for ;  and  only  doubt  and  inefficiency 
are  thus  begotten.* 

One  of  the  most  useful  measures  of  the  suggestive  class,  and 
one  which,  though  by  no  means  free  from  the  faults  hinted  at, 
is  disfigured  by  fewer  of  them  than  many  later  Acts,  is  the  Act 
of  8  &  4  William  lY.  c.  90.  Its  object  is  <'  to  make  pro- 
vision fiir  the  lighting  and  watching  of  Parishes  in  England 
and  Wales."  This  Act  may,  according  to  option  of  those 
using  it,  be  put  into  operation  in  any  parish,  or  in  any  defined 
part  of  any  parish ;  and  either  as  to  both,  or  as  to  one  only,  of 
the  purposes  named  in  it.  The  determination  as  to  adopting 
it  must  be  taken  in  the  regular  and  constitutional  way;  namely, 
after  fiill  notice  and  summons,t  and  at  an  open  meeting  of 


*  The  fonowxng  statannanlike  opinimiB  of  Oharles  James  Fox,  reoonled 
in  Lord  Grey's  cfpeeoh  in  1810,  are  peoiiliarly  appropriate  to  this  subjeoL 
Unhappily,  Mr.  Fox's  professed  political  followers  haye,  wlien  in  power, 
entirely  set  at  naught  what  he  so  strongly  felt  and  taught.  They  have 
become  the  very  incarnation  of  doctrttuUritm,  and  have  shown  themselves 
imable  to  deal  with  any  subject  exoepi  in  the  spirit  of  the  pedantic  Doc- 
trinaire : — 

"  Never,  my  Lords,  can  I  fi>iget  his  (Mr.  Fox's)  powerful  observations, 
when,  in  his  place  in  Parliament,  he  stated  his  conviction  of  the  absolute 
imposdbility  of  providing  for  all  the  variety  of  human  events  by  any  pre- 
'Vions  speculative  plans :  fer,  said  he^  I  think  that  if  a  number  of  the  wisest, 
ablest,  and  most  virtuous  men  that  ever  adorned  and  improved  human  life, 
were  ooUectad  together,  and  seated  round  a  table,  to  devise,  d  priori,  a  con- 
stitution for  a  state,  it  is  my  persuasion  that,  notwithstanding  all  their 
ability  and  virtue,  they  would  not  succeed  in  adapting  a  system  to  the  pur- 
poses required,  but  must  necessarily  leave  it  to  be  fitted  by  great  alterations 
in  the  praolioe  and  many  deviations  from  the  original  design.  And  this 
opimon  he  was  wont  to  illnstrate  by  thefimiiliar  but  apt  example  of  building 
a  house,  which,  notwithstanding  all  the  study  and  consideration  previously 
bestowed  upon  the  plan,  was  never  yet  known  to  sapply  every  want,  or  to 
provide  all  the  accommodations  whkdi,  in  the  subsequent  occupation  of  it^ 
were  found  to  be  necessary.  Nay,  he  used  to  remaik,  that  however  fine  to 
look  at,  a  regular  paper  plan  mighi  be,  no  koose  was  so  oonmodioos  and  so 
habitable  as  one  whioh  was  buih  firam  time  to  time,  piecemeal,  and  withoat 
any  regular  design.'* — Lord  John  Russell  on  the  Etagttrii  Constitution,  p.  272. 

t  See  before,  pp.  50,  58. 
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the  Parifib,  specially  summoned  to  consider  it,  by  the  Church- 
wardens of  the  Parish.  And  the  Churchwardens  are  required, 
and  can  be  compeUed  by  numdamus,  to  summon  such  meeting, 
within  ten  days,  on  the  requisition  of  any  three  or  more  rate- 
payers in  any  Parish.*  To  prevent  trickery,  however,  if  re- 
jected once,  its  adoption  cannot  be  re-proposed  under  a  year's 
time.f  This  may  be  thought  too  long  a  restriction,  but  the 
principle  is  right. 

No  other  persons  than  the  actual  Churchwardens  of  the 
secular  Parish,  or  equivalent  Common  Law  Division  of  a 
Parish,^  can  summon  such  a  meeting.  It  is  necessary  to  recall 
attention  to  this  point,  because  the  nominal  Churchwardens 
of  Ecclesiastical  Districts  have  sometimes  unlawfully  assumed 
to  act  in  this  matter  as  Churchwardens  at  Common  Law  alone 
can  do.§ 

At  these  Meetings,  the  Vote  must  be  taken  in  the  consti- 
tutional manner.  There  can  be  no  Poll,  unless  demanded  in 
writing  by  five  Batepayers-H  Nor  can  any  man  shelter  him- 
self under  the  cowardice  of  a  pretended  neutrality.  Every 
honest  man  is  bound,  in  a  free  country,  to  make  himself  mas- 
ter of  the  merits  of  what  concerns  himself  and  his  neigh- 
bourhood, so  as  to  have  an  opinion ;  and  he  is  further  bound 
to  have  the  boldness  to  express  that  opinion.  At  these  meet- 
ings every  man's  vote  must  be  counted.^  The  Act  must  be 
determined  to  be  adopted  by  a  majority  of  two-thirds  of  those 
present.** 

If  the  Act  is  adopted,  Inspectors  are  to  be  appointed,  either 
at  the  meeting  at  which  the  Act  is  adopted,  or  at  an  adjourned 
one. ft  The  more  convenient  course  will  always  be,  first  to  de- 
termine on  the  adoption  of  the  Act ;  and  afterwards,  in  a  sepa- 
rate meeting,  adjourned  and  specially  summoned,  to  choose  the 
necessary  officers.     Thus,  proper  care  and  consideration  are 

•  3  &  4  Wm.  IV.  c.  90,  a.  6.  t  lb,,  sec.  16.  t  See  before,  p.  84. 

§  See  before,  pp.  88,  42,  65,  66  note,  97  noU ;  and  see  B.  v.  Staflfordshire, 
Journal  Bep.,  M.  C,  337. 

II  8  &  4  Wm.  IT.  c.  90,  s.  9.  See  before,  p.  57  and  p.  60.  The  right 
of  adjournment  is  una£fected.    See  Sec.  7. 

t  R.  V.  Eynsham,  18  Law  Journal  Rep.,  Q.  B.,  210. 

**  But,  veiy  properly,  (see  before,  pp.  68,  64)  no  one  is  able  to  vote  unlew 
he  have  been  a  ratepayer  for  a  tDkole  year,  and  have  paid  all  rates  made,  ex- 
cept such  as  have  become  due  within  six  months.    Sec»  14. 

ft  lb.,  sec.  8,  etc. 
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more  likelj  to  be  secured.  Thus,  also,  no  charge  of  surprise 
can  be  made  :  which  may  be  justly  made  if,  after  the  discussion 
on  the  adoption  of  the  new  system,  the  appointment  of  officers 
follows,  without  inteiral,  in  hot  haste. 

The  Parish,  or  part;  of  a  Parish,  adopting  the  Act,  fixes,  each 
year,  at  an  annual  meeting  on  this  special  subject,  the  amount 
of  rate  to  be  levied.*  The  Parish  also  determines  the  number 
of  Inspectors ;  excepting  that,  by  a  very  useless  and  tmwise 
restriction  (of  the  class  above  alluded  to),  the  Act  fixes  the  num- 
ber within  the  limits  of  from  twelve  to  three.  The  Common  Law 
right  and  power  of  every  Parish  to  appoint  officers,  servants, 
and  committees,  are  open.  That  right  and  power  cannot  be 
fettered  by  such  enactments.  The  clauses  of  this  Act  are 
merely  suggestive.  If,  however,  the  Act  is  specifically  adopted, 
these  restrictions  will,  of  course,  be  adopted  too. 

It  is  curious  that,  in  reference  to  these  Inspectors,  this  Act, 
probably  without  its  authors  being  aware  of  it,  returns  back,  to 
a  considerable  extent,  to  the  practice  as  found  in  the  Highway 
Act  of  Philip  and  Mary.  The  Inspectors  have  not  an  inde- 
pendent standing.  Though  possessed  of  no  small  amount  of 
power  and  discretion,  they  must  always  be  set  in  motion  by 
the  Churchwardens :  they  have  regularly  to  give  certain  notices 
to  the  Churchwardens  :  the  Churchwardens  are  to  summon  all 
the  annual  meetings  :  and  the  rates,  voted  by  the  inhabitants, 
are  to  be  got  through  the  Overseers.f 

A  qualification  for  Inspector  is  fixed  by  this  Act.;^  A  man 
must,  very  properly,  be  a  resident  in  the  parish  ;  but,  in  addition 
to  this,  he  may  be  the  most  capable  man  in  the  Parish,  and  yet^ 
if  he  is  not  rated  to  at  least  £15  a  year  in  the  Poor  Bate 
Books,  he  cannot,  according  to  the  wisdom  of  the  framers  of 
this  Act,  be  an  Inspector.  In  country  districts  this  necessarily 
excludes  many  who  would  be  highly  efficient. 

Instead  of  being  appointed  for  one  year,  as  the  almost  uni- 
versal custom  has  always  been  as  to  Parish  Officers,  these 
Inspectors  are  to  last  for  three  years,  with  the  vicious  and 
clique-securing  device  of  one-third  going  out  each  year.  This 
is  one  of  those  devices  which  seem  very  specious ;  and  which 

*  lb.,  sec.  9.  On  this  and  all  other  matters  except  the  adoption  of  the 
Act,  an  actual  majority  (and  not  necesBarily  a  majority  of  two-thirds),  deter- 
mines.   See  Beechey  v.  Quentery,  10  Meeson  and  Welsby,  65. 

+  Sees.  10,  15,  17,  18,  82-36,  etc.  J  Sec.  17. 
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has  been  extensively  adopted  by  modem  doctrinaire  lawmakers 
in  respect  to  Town  Councils  and  other  local  dective  Bodiea. 
But  it  is  baaed  upon  a  fallacj ;  and  is  purely  mischieyous  in 
practice.  It  inyolves  a  direct  and  fundamental  violation  of  the 
essence  of  Bepresentative  Institutions. 

The  pretence  is,  that  continuous  experience  is  thus  secured. 
To  this  the  reply,  as  an  obvious  matter  of  course,  as  well  as  of 
universal  experience,  is,  that  out  of  several,  those  who  have 
done  their  duty  and  are  willing  to  serve  again,  will  certainly 
always  have  enough  of  their  nimiber  re-elected  to  ensure  the 
continuous  leaven  of  experience.  On  the  other  hand,  the  sense 
of  inevitable  frequent  responsibility,  will  always  be  an  invalu- 
able quickener  to  the  sound  discharge  of  duties  which,  affect- 
ing immediate  local  afEeurs,  require  constant  jealous  watching. 
Every  fresh  election  ought  to  express  the  spirit  of  the  consti. 
tuents  for  the  time  being.  Else,  the  name  of  representation  is 
a  sham  and  a  delusion.  When  the  constituents  can  only  deal 
with  one-third  at  a  time,— and  this,  too,  by  mere  rotation,  not 
according  to  the  determination  of  the  electors, — there  is  no 
constant  certainty  of  real  representation.  The  name  is  there, 
but  the  reality  and  spirit  are  sorely  trifled  with.  In  any 
case  of  grave  question,  however  decided  and  strong  may  be  the 
voice  of  actual  public  opinion,  there  always  remains  the  dead 
weight  of  a,  for  the  time,  irresponsible  clique,  which  can  lau^ 
at  the  result  of  every  new  election.  The  efforts  of  the  new  third 
are  swamped.  They  have  either  to  assimilate  with  the  clique, 
or  to  labour  in  hopeless  disgust  against  an  overwhelming  mA> 
jority  of  non-representatives.  The  task  is  invariably  abandoned 
in  despair.  The  device  is  a  mere  piece  of  that  mischievous  and 
self-satisfied  doctrinaiiriMn  which,  despising  conversance  with 
their  practical  working,  would  always  be  tinkering  at  Institu- 
tions according  to  closet  theories.  The  mischiefs  of  this  de- 
vice, as  already  applied,  do  not  commonly  make  themselves  so 
palpably  seen  as  they  do,  in  fiict»  actually  exist ;  for  its  ten- 
dency is  necessarily  repressive.  The  good  sense  of  men,  it  is 
true,  often  overcomes  a  part  of  the  mischief.  But  many  cases 
are  continually  occurring,  in  which  the  results  are  found  griev- 
ously to  prove  how  men  have  been  deluded  by  a  name  into  sub- 
mitting to  a  mockery.  These  always,  and  from  the  necessity 
of  the  case,  occur  on  critical  occasions.  At  the  very  times  when 
the  true  results  of  free  Bepresentation  are  most  needed  to  show 
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tiienuselyes,  the  hands  of  the  oonstituentB  are  found  tied  hj  this 
novel  ftnd  imoonstifcutional  deviee.  ludigufttion  may  be  loud ; 
— but  a  clique  remainB  the  master. 

All  Pariah  Elections  have  always  been  annual,  both  at  Com- 
mon Law  and  by  former  Statutes.*  And  such  they  ought 
always  to  be,  in  order  to  secure  true  responsibility  and  efficient 
action.    The  capacity  for  re-election,  of  course,  always  exists. 

Into  the  great  yice  that  marks  the  so-caUed  elections  of  Poor 
Law  Guardians,  this  Act  does  not  fall.  The  elections  of  In- 
Bpefctors  under  it  are  to  be  made  in  open  public  meeting,  all 
candidates  being  thereat  openly  moved  and  seconded ;  though 
the  vicious  delayed  polling  system  has  a  qualified  admi88ion.t 

The  Inspectors  under  this  Act  must  meet  monthly  at  the 
least ;  and  at  each  meeting  any  inhabitant  may  present  any 
complaint.^  They  must  keep  minutes  of  their  proceedings  ;§ 
and  must  lay  their  accounts  annually  before  an  open  meeting 
of  the  Parish,  or  of  the  part  of  the  Parish  by  which  they  are 
!^pointed.||  They  have  full  powers  to  appoint  all  necessary 
officers  and  servants  \%  but  no  Inspector  can  hold  any  office  of 
trust  himself  or  be  concerned,  directly  or  indirectly,  in  any 
contract  with  the  Parish.**  They  can  take  or  purchase  any 
offices  or  other  premises  necessary  for  any  of  their  purposes,  or 
for  carrying  on  any  needed  works.tt 

As  a  part  of  any  Parish  may  adopt  the  Act,  to  all  intents  and 
purposes  as  fuUy  and  entirely  as  the  whole  may, — ^in  accordance 
with  the  old  Common  Law  as  to  subdivisions  where  found  use- 
ful,— so  the  Inspectors  of  separate  parishes,  or  parts  of  separate 
parishes,  adjoining  one  another,  may,  on  the  other  hand,  unite 
in  action,  on  joint  arrangements  entered  into  between  them.:^^ 
These  should  always  be  formal  and  in  writing.  Such  arrange- 
ments will,  however,  require  much  care  and  consideration ;  in- 
asmuch as  the  ratepayers  in  each  place  are  annually  to  fix  the 

*  See  pp.  79i  106, 108,  109, 126, 143,  146,  and  maaiy  other  plaoes  where 
different  offices  and  bodies  are  treated  o£ 

f  Sec.  9,  and  before,  pp.  57  and  186. 

t  Sec.  22.  In  all  cases  of  sach  Bodies,  the  proper  and  most  oonyenient 
oonne  is,  to  keep  a  Book,  called  a  "  Presentment  Book,"  at  the  office  of  the 
Board  or  Committee,  in  which  any  parishioner  may  enter  any  complaint. 
All  thus  entered  will  then  be  considered  and  settled  in  the  reg^iUar  course  of 
bosiness  at  every  meeting. 

§  Sec.  80.  II  Sec.  19.  f  Sec.  24.  *♦  Sec.  28. 

ft  Sees.  24  and  59.  tt  Sees.  71,  73,  61. 
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amount  of  rate,  and  they  may  at  any  time,  after  three  years 
fi*om  its  first  adoption,  abandon  the  course  of  action  under  the 
Act,  and  fix  a  day  on  and  after  which  all  the  functions  of  the 
Inspectors  shall  cease.*  A  fair  spirit  of  dealing  between  the 
parties,  and  the  faithful  discharge  of  their  duties  by  the  Inspec- 
tors, will  however  preclude  such  an  event,  except  under  very 
extraordinary  circumstances.  That  the  unquestionable  Com- 
mon Law  right  of  the  inhabitants  in  this  respect  is  recognized 
in  this  Act  is  well.  It  will  be  one  of  the  most  wholesome  sug- 
gestions by  which  Inspectors  will  be  kept  constantly  alive  to 
the  voice  of  public  opinion,  and  reminded  that  the  honourable 
position  of  being  chosen  by  their  neighbours  to  take  charge  of 
important  matters  of  common  interest,  involves  in  it  the  neces- 
sity of  never  forgetting  that  the  common  good,  and  not  any 
selfish  objects  of  individuals,  is  the  great  end  of  the  Institution 
of  the  Parish. 

It  is  necessary  to  bear  in  mind  that,  although  the  Act  may 
be  adopted  for  the  purpose  of  lighting  any  Parish  or  part  of  a 
Parish,  at  the  will  of  the  inhabitants,  its  application  has,  since 
its  enactment,  become  restricted  in  regard  to  watching.  It 
can  no  longer  be  applied,  afresh^  for  that  purpose  in  any  place. 
The  Act  of  2  <&  3  Vict.  c.  93  took  away  the  power  of  proceed- 
ing under  the  present  Act,  in  regard  to  watching,  whenever 
that  Act  should  be  applied  to  any  County  or  Part  of  a  County  ;t 
while  an  Act  of  the  next  year;^  enabled  the  County  to  swallow 
up  the  Local  system,  at  the  mere  will  of  the  Chief  Constable 
of  the  County.  The  Act  of  19  &  20  Vict.  c.  69  has,  to  a  cer- 
tain extent,  restrained  the  exercise  of  this  power.  The  Chief 
Constable  cannot  now  move,  in  regard  to  places  where  the  po- 
pulation amounts  to  fifteen  thousand,  except  with  the  express 
authority  of  the  Home  Secretary,  and  with  previous  Notice  to 
the  inhabitants  of  the  place  sought  to  be  affected.  §  Though 
the  Lighting  and  Watching  Act  can  thus  no  longer  be  freMy 
applied  to  any  place  for  purposes  of  watching,  it  may  yet  re- 
main permanently  in  force  in  many  of  those  places  which  have 
abeady  adopted  it. 

The  application  of  the  Act  remains,  however,  as  open  and 
desirable  as  ever  it  was  in  regard  to  the  Lighting  of  any  Parish 
or  part  of  a  Parish.     That  application  will  do  away  with  the 

•  Sec.  16.  t  Sec.  25. 

$  8  &  4  Vict.  0.  88,  8.  20.  §  Sees.  18  and  19. 
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necessity  for  the  costly  process  of  a  Local  Act  in  most  cases 
where  Lighting  is  needed.  It  enables  the  "Watching  and  Con- 
stabulary arrangements  of  places  that  have  adopted  it  for  those 
purposes  to  stand  in  a  very  satisfactory  and  efficient  position. 
It  is,  indeed,  a  very  great  and  unconstitutional  defect  in  the 
County  Constabulary  Acts,  that  they  interfere  at  all  with  the 
fresh  and  continued  application  of  this  Act  so  far  as  relates  to 
Watch  and  Constabulary ;  and  thus  with  one  of  the  most  im- 
portant parts,  and  most  efficient  means,  of  sound  Local  Self- 
Govemment. 

By  an  anomalous  clause  introduced  into  the   Nuisances*   t1 
Eemoval  Act  1855,  in  places  where  there  is  neither  Town^^v  ' 
Council,  Local  Board  of  Health,  Trustees  or  Commissioners,  ^-^  U 
Highway  Board,  nor  Nuisances*  Eemoval  Committee,  the  In- 
spectors of  lighting  and  watching,  together  with  the  Surveyors, 
are  to  be  the  Local  Authority  for  executing  that  Act.* 

*  In  reference  to  this  clause,  I  cannot  do  better  than  quote  what  I  have 
elsewhere  said.  The  extreme  rarity  of  its  application  makes  it  undesirable 
to  enlarge  on  the  topic  in  the  text. 

"This  is  one  of  the  alterations,  not  founded  on  experience  or  wise  consi- 
deration, that  was  introduced  at  a  late  stage  of  the  BiU.  The  Inspectors  of 
lighting  uid  Watching  have  nothing  in  their  functions  which  has  any  ana- 
logy with  the  purposes  of  this  Act.  They  do  not  execute  any  of  the  func- 
tions of  Surveyors  of  Highways,  as  do  Commissioners  under  Local  Improve- 
ment Acts.  The  adding  the  Surveyors  of  Highways  to  them, — thus  con- 
stituting, in  fiict,  a  new  body, — is  an  admission  that  the  case  is  an  anomaly. 
Still,  being  chosen  by  the  inhabitants,  who  will  hereafter  be  aware  of  these 
added  and  novel  functions,  and  who  will  have  the  opportunity  of  urging, 
and  joining  in,  the  choice  of  a  Special  Committee  for  the  whole  place,  in- 
stead of  leaving  the  matter  to  such  Inspectors,  there  wiU  not  be  so  much 
inconvenience  as  otherwise  would  happen.  It  must,  however,  be  remarked, 
that  the  Inspectors  under  the  Lighting  and  Watching  Act,  can  only  become 
recognized  as  part  of  the  Local  Authority  when  they  are  Inspectors  of  hoik 
Lighting  and  Watching,  not  when  they  are  Inspectors  of  Lighting  only,  or 
of  Watching  only.  This  is  important ;  and  will  so  much  lessen  the  number 
of  cases  to  which  the  clause  applies,  as  materially  to  lessen,  still  further,  the 
inoonvenienoe  arising  from  it. 

"  The  Lighting  and  Watching  Act  is  in  very  many,  probably  the  majority 
of  cases,  applied  in  only  parts  of  Parishes  and  Hamlets,  without  any  re- 
ference to  other.objects  or  arrangements.  This  shows,  still  more  strongly, 
the  impropriety  of  admitting  such  Bodies  among  the  Local  Authorities.  It 
will  create  an  additional  inconvenience  and  difficulty  in  the  cases  where  the 
clause  applies.  At  the  same  time,  it  must  be  remembered  that  the  prac- 
tical observation  already  made  as  to  Parishes  in  parts  of  which  there  are 
Town  Councils  or  Commisdoners,  equally  applies  as  to  Parishes,  Townships, 
or  Hamlets,  in  which  there  are  Inspectors  of  Lighting  and  Watching. 


'".*• 
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Where  the  juriadiotion  of  these  extends  over  onlj  a  part  of  the  Faruh,  the 
remainder  of  the  Pariah,  Hamlet,  or  Township,  will,  if  no  OomvUtim  u 
appomied,  he,  in  itsel:^  a  '  Plaoe'  under  this  Act ;  but  the  Local  Authority 
within  it  will  be  the  last  alternative  named  in  this  Act,  namely  the  Sur- 
veyors, Overseers,  and  Quaidians.  It  cannot,  separately,  choose  a  Special 
Committee/* — Practical  Proceedmgt  far  the  Removal  qf  NfMoneet,  etc,, 
2nd  edition,  p.  27  < 
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As  tbe  olject  of  this  work  is  to  convey  a  view  of  the  obUgations 
and  powers  of  the  Parish,  as  an  Institution  of  Local  Self- 
GrOTemment,  in  relation  to  matters  affecting  the  Common  Grood, 
the  detail  of  matters  now  done  through  means  whereby  the 
Parish  has  become  depriyed  of  its  constitutional  powers,  does 
not  properly  come  within  its  scope.  As  to  such  matters,  it 
will  be  well  simply  to  point  out  the  position  which  the  parish 
has  held  heretofore  in  reference  thereto,  and  how  it  has  been 
deprived  of  what  powers  and  functions  rightfully  belong  to  it. 

Neither  the  Office  nor  the  Functions  of  '^  Overseers  of  the 
Poor"  are  known  to  the  Common  Law.  This  is  not  a  Parish 
Office  in  the  sense  in  which  the  Offices  of  Churchwardens, 
Surveyors  of  Highways,  and  Constables  are  such ;  the  functions 
of  all  of  whom  have  existed  in  every  Parish  from  time  imme> 
morial.  It  is  true  that  help  to  the  poor  has  ever  been  deemed 
a  work  with  which  the  Parish  should  be  identified ;  but  the 
part  which  the  Parish  or  its  officers  had  formerly  to  do  in  that 
regard,  was  the  seeing  that  what  had  been  or  should  be  pro- 
vided from  any  sources  was  rightly  distributed.  Thus,  what  it 
has  been  already  seen  that  the  Clergy  were  bound  to  devote  to 
the  poor,*  was  to 'be  distributed  in  the  presence  of  "the 
Churchwardens  or  some  other  honest  men  of  the  Parish  ;"t  and 
the  alms-chest,  which  formerly  stood  in  every  Church,  was  re- 
quired to  be  under  the  charge  of  "  the  Churchwardens,  or  any 
other  two  honest  men,  to  be  appointed  by  the  Parish  from  year 
to  year ;"  and  the  contents  of  that  chest  were  to  be  distributed, 
at  convenient  times,  "  in  the  presence  of  the  whole  parish,  or 
six  of  them."  |  In  accordance  with  this,  ancient  Parish  Eecords 
often  contain  mention  of  "  Distributors"§  chosen  by  the  Parish. 

The  "  Overseer  of  the  Poor"  is  an  officer  of  a  different  cha- 
racter to  the  above,  and  owes  his  existence  and  functions  to 

*  Before,  p.  95  and  note,  t  Sparrow,  p.  5. 

t  Sparrow^  pp.  9,  74.  §  See  examples  in  Chap.  VII.  Sec.  12. 
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Statute  only.  The  office  and  its  functions  arose  out  of  a  verjr 
extraordinary  state  of  circumstances : — one  which  may  indeed 
be  truly  styled  revolutionar}'. 

It  has  been  already  shown  that  an  essential  and  principal 
part  of  the  first  bestowal  and  purpose  of  those  endowments 
which  have  now  become  entirely  diverted  to  ecclesiastical  pur- 
poses, or  engrossed  by  lay  impropriators,  was  the  Telief  of  the 
poor.*  The  task  of  that  relief  was  thus  made  a  local  one ;  and 
it  was  committed,  in  each  place,  to  those  who  had  the  two 
counterchecks  continually  present,  of  self-interest  not  to  pro- 
mote or  yield  to  extravagance,  and  of  the  continual  liability  to 
be  presented,  by  those  not  then  "  excused,'*  t  for  unflEdthfulness, 
if  they  neglected  what  true  need  required. 

Under  cover  of  the  "  Beformation,"  Henry  VIII.  got  to  him- 
self a  vast  proportion  of  what  was  thus  expressly  given  in  trust 
for  the  Poor.     He  got  it  under  false  pretences.J     He  gave  it 

*  See  before,  pp.  28-31.  t  See  before,  p.  71. 

^  "  When  any  plausible  project  is  made  in  Parliament,  to  draw  the  Lorda 
and  Commons  to  assent  to  any  Act  (especially  in  matters  of  weight  and  im- 
portance), if  both  Houses  do  give  upon  the  matter  projected  and  promised 
their  consent,  it  shall  be  most  necessary,  they  being  trusted  for  the  Common- 
wealth, to  have  the  matter  projected  and  promised  (which  moved  the  Houses 
to  consent)  to  be  established  in  the  same  Act,  lest  the  benefit  of  the  Act  be 
taken,  and  the  matter  projected  and  promised  never  performed,  and  so  the 
Houses  of  Parliament  perform  not  the  trust  reposed  in  them.  As  it  fell  out 
(taking  one  example  for  many)  in  the  reign  of  Hen.  YIII.  On  the  King's 
behalf  the  members  of  both  Houses  were  informed  in  Parliament,  .  .  .  that 
if  the  Parliament  would  give  unto  him  all  the  Abbeys,  Priories,  Friaries,  Nun- 
neries, and  other  Monasteries,  that  for  ever,  in  time  then  to  come,  he  would 
take  order  that  the  same  should  not  be  converted  to  private  use  :  But  fiirat, 
that  his  Exchequer  for  the  purposes  aforesaid  should  Jbe  enriched.  SecowjUy, 
the  kingdom  strengthened  by  a  continual  maintenance  of  forty  thousand 
well-trained  soldiers,  with  skilful  captains  and  commanders.  ThinUy,  for 
the  benefit  and  ease  of  the  subject,  who  never  afterwards  (as  was  projected), 
in  any  time  to  come,  should  be  chaiiged  with  Subsidies,  Fifteenths,  Loans,  or 
other  common  aids  [taxes].  .  .  .  The  said  Monasteries  were  given  to  the 
King  by  authority  of  divers  Acts  of  Parliament,  but  no  provision  was  therein 
made  for  the  said  project,  or  any  part  thereof;  only  ad  faciendum  popuUim 
these  possessions  were  given  to  the  King,  his  heirs  and  successors,  to  do  and 
use  therewith  his  and  their  own  wills,  to  the  pUature  of  Almighty  Ood,  and 
the  honour  and  profit  of  the  Jtealm. 

"  Now  observe  the  catastrophe  ;  in  the  same  Parliament  of  82  Hen.  Till., 
when  the  great  and  opulent  Priory  of  St.  John's  of  Jerusalem  was  given 
to  the  King,  he  demanded  and  had  a  subsidy,  both  of  the  Clergy  and  Laity. 
And  the  Uke  he  had  in  84  Hen.  YIII.,  and  m  37  Hen.  YUI.  he  had  an- 
other subsidy.  And  since  the  dissolution  of  the  said  Monasteries  he  exacted 
divers  loans,  and  against  law  received  the  same." — Coke,  4th  Inst.  44. 
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to  his  fayouriteSy  in  breach  of  honour,  honesty,  and  his  pledged 
faith.  This  monstrous  pillage  of  the  poor,  and  gross  fraud  upon 
the  nation,  produced  an  immediate  effect.  The  real  and  deserv- 
ing Poor,  robbed  of  what  was  thus  from  of  old  set  apart  to  meet 
their  true  needs,  were  flung  upon  society.  Vagrancy  had  thus 
eYerywhere  a  colourable  excuse  given  to  it,  and  soon  largely 
increased.  Instead  of  the  true  remedy  being  applied,  and  a 
part  of  what  had  been  wrongfully  misappropriated  being  re- 
stored, a  new  burthen  was  cast  upon  the  country  for  the  sup- 
port of  the  Poor  as  a  class.  Thenceforth  '*  pauperism"  became 
a  caste  in  England. 

It  is  not  surprising  that,  imder  the  anomalous  state  of  things 
thus  arising,  anomalies  were  created  in  the  endeavour  to  meet 
it.  Acts  distinguished  by  their  attempts  to  keep  down  the 
natural  &uits  of  such  wrong-doing  by  force,  terror,  and  barba- 
rity, were  passed,  altered,  and  repealed.  It  was  attempted, — 
however  paradoxical  it  may  sound, — to  enforce  voluntary  alms. 
Almost  the  only  provision  that  can  be  said  to  be  marked  by 
vrisdom,  is  one  found  in  an  Act  of  27th  Henry  VIII.  cap.  25, 
which  forbad  the  giving  of  alms  in  money,  except  to  the  common 
fund,  or  "  Stock,"  of  the  Parish  or  other  place.  In  the  same 
Act  is  found  the  first  suggestion  as  to  Overseers.  It  is  enacted 
that  "  the  Churchwardens,  or  two  others  of  every  parish  of  this 
realm,  shall,  in  good  and  charitable  wise,  take  such  discreet  and 
convenient  order,"  by  setting  some  to  work,  and  giving  help  to 
the  feeble,  "  so  that  in  no  wise  they,  nor  none  of  them,  be  suf- 
fered to  go  openly  in  begging."  The  persons  thus  alluded  to 
were  chosen  by  the  Parish,  in  Vestry  assembled,  and  fulfilled 
their  charge  subject  to  the  supervision  of  the  Parish ;  to  whichy  I 

also,  they  had  to  make  reckoning.  This  is  distinctly  and  une- 
quivocally proved  by  ancient  Parish  records  still  extant,  as  well 
as  by  the  analogous  "Injunctions"  already  quoted.* 

Without  travelling  through  intervening  legislation  on  this 
subject,  we  may  come  at  once  to  the  39th  of  Elizabeth,  cap.  3, 
which  (and  not  the  43rd  of  Elizabeth,  as  is  commonly  said)  is 
the  foundation  of  our  modem  Poor  Law.  This  Statute  enacts 
**  that  the  churchwardens  of  every  parish,  and  four  substantial 
householders  of  the  said  parish,  who  shall  be  nominated  yearly 
in  Easter  Week,  under  the  hand  and  seal  of  \not  hy\  two  or  more 
justices  of  the  peace  in  the  same  county,  dwelling  in  or  near 

*  Before,  p.  148. 
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the  same  parish,  shall  be  called  '  Overseers  of  the  Foor*  of  the 
same  parish."  The  objects  and  character  of  this  Act  are  the 
same  as  those  of  the  43rd  of  Elizaft>eth,  cap.  2.  The  former  was 
a  temporary  Act.  The  latter,  however,  was  no  more :  but  it 
was  afterwards  continued  firom  time  to  time.  It  follows  the 
39th  of  Elizabeth,  cap.  3,  section  bj  section,  with  a  few  altera- 
tions and  verbal  differences. 

Under  these  Acts,  the  Churchwardens  of  every  Parish,  and 
others  specially  appointed  as  above,  are  Overseers  of  the  Poor. 
There  was  clearly  no  intention  in  these  Acts  to  sanction  a  de- 
parture from  the  regular  and  constitutional  mode  of  election, 
in  the  appointment  of  the  new  Overseers.     The  express  words 
of  the  "Injunctions"  and  Statutes  already  quoted,  as  well  as 
old  Parish  records  themselves,  prove,  on  the  contrary,  that  both 
the  former  "distributors"  and  "collectors"  of  alms  and,  after 
them,  these  Overseers,  were,  in  fact,  always  chosen  by  the  Pa- 
rishioners.   The  intention  of  these  Acts  was,  simply,  that  they 
should,  after  such  choice,  be  formally  instituted,  or  inaugurated, 
by  a  merely  ministerial  act  of  the  Justices.*    It  is  certain  that 
the  necessity  for  the  only  true  responsibility, — namely  to  the 
Parish, — was  always  felt  in  these  times.   Numberless  instances 
might  be  cited.     It  is  enough  now  to  say  that,  by  Statute  27 
Henry  YIII.  cap.  25,  which  was  passed  with  direct  reference 
to  the  present  subject,  it  is  expressly  enacted  that  no  Church- 
wardens shall  remain  in  office  more  than  one  year.f    And  the 
want,  as  regarded  Overseers,  of  the  same  amount  of  continual 
responsibility  as  had  existed  in  the  case  of  the  old  Distributors 
of  alms,  became  felt  to  have  such  ill  consequences  that,  in  1691, 
an  Act  was  passed  which  emphatically  recognized  and  enforced 
that  Overseers  were  not  to  have  "  unlimited  power ;"  but  that, 
not  only  in  their  election  but  in  their  habitual  duties,  they 
were  to  be  responsible  to  the  Parishes.    The  inhabitants  of  the 
latter  were  declared  to  be  in  the  fullest  position  of  habitual 
control.     One  exception  was  indeed  made.    This,  however  well 
intended,  was  the  cause  why  subsequent  abuses  grew  up  in  the 
Aiministration  of  the  Poor  Law.    This  exception  enabled  a  jus- 
tice of  the  peace  to  order  relief.     It  is  well  known  how  this 
power  was,  as  it  could  not  but  be,  abused.    It  was  giving  an 
uncontrolled  power  to  individuals,  to  spend  the  money  of  other 
people  without  any  responsibility  or  account.     Such  a  power, 
even  with  the  best  intentions,  must,  almost  inevitably,  be  ex- 

*  8ee  after,  pp.  149, 150.  f  Seo.  23. 
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ercised  on  impulse,  and  certainly  without  those  means  and  op- 
portunities of  knowing  and  judging  which  the  Parishioners  as 
a  body  possess.    The  section  alluded  to  is  as  follows : — 

*'  Whereas  many  inconveniences  do  daily  arise  in  cities,  towns 
corporate,  and  Parishes,  where  the  inhabitants  are  very  nume- 
rous, by  reason  of  the  unlimited  power  of  the  Churchwardens 
and  Overseers  of  the  Poor;  [it  must  be  remembered  that 
Churchwardens  are  Overseers  by  virtue  of  their  Office]  who  do 
frequently,  upon  frivolous  pretences  (but  chiefly  for  their  o\m 
private  ends)  give  relief  to  what  persons  and  number  they 
think  fit ;  and  such  persons  being  entered  into  the  Collection 
Bill,  do  become  after  that  a  great  charge  to  the  Parish,  not- 
withstanding the  occasion  or  pretence  of  their  receiving  collec- 
tion oftentimes  ceases :  by  which  means  the  Bates  for  the  Poor 
are  daily  increased,  contrary  to  the  true  intent  of  a  Statute 
made  in  the  forty-third  year  of  the  reign  of  her  majesty  Queen 
Elizabeth,  entitled  an  act  for  the  relief  of  the  poor.  For  re- 
medying of  which,  and  preventing  the  like  abuses  for  the  future, 
be  it  further  enacted,  that  there  shall  be  provided  and  kept  in 
every  Parish,  at  the  charge  of  the  same  Parish,  a  book  or  books 
wherein  the  names  of  all  such  persons  who  do  or  may  receive 
collection  shall  be  registered,  with  the  day  and  year  when  they 
were  first  admitted  to  have  relief,  and  the  occasion  which 
brought  them  under  that  necessity.  And  that  yearly  in  Easter 
Week,  or  as  often  as  it  shall  he  thought  convenient,  the  parish^ 
toners  of  every  parish  shall  meet  in  their  Vestry,  or  other  usual 
place  of  meeting  in  the  same  parish ;  before  whom  the  said 
book  shall  be  produced,  and  all  persons  receiving  collection  to 
be  called  over,  and  the  reasons  of  their  taking  relief  examined, 
and  a  new  list  made  and  entered  of  such  persons  as  they  [that 
is  the  parishioj^ers']  shall  think  fit  and  allow  to  receive  collec- 
tion ;  and  that  no  other  person  be  allowed  to  have  or  receive 
collection  at  the  charge  of  the  said  Parish — hut  by  authority 
under  the  hand  of  one  Justice  of  the  peace  residing  within  such 
parish,"  etc.* 

The  supervision  thus  made  essential  by  the  Yestry,  would 
hare  remedied  all  the  evils.  But  the  fatal  exceptional  admis- 
sion of  the  power  of  a  justice  of  the  peace,  disturbed  the  action 
of  the  system,  and  became  the  source  of  innumerable,  and  con- 
tinually increasing,  ills.     So  soon  as  1722  these  evils  became 

•  8  W.  &  M.  o.  11,  8. 11. 
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emphatically  recorded  on  the  Statute  Book:*  but  yet,  with 
strange  and  no  doubt  timorous  inconsistency,  the  irresponsible 
power  was  allowed  to  remain ! — ^as  if  irresponsible  power  were 
more  likely  to  be  satisfactorily  exercised  because  a  man  was 
called  a  "justice**  than  if  he  were  called  an  "  overseer."  That 
fine  old  constitutional,  and  soundly  logical,  principle  had  be- 
come forgotten,  which  stands  recorded  on  the  Rolls  of  Parlia- 
ment of  four  centuries  earlier,  that  "  more  trust  is  to  be  placed 
in  the  opinion  of  the  men  of  the  neighbourhood  than  in  the 
bare  word  of  any  one  man."t  When  at  length  the  evil  had 
come  to  an  intolerable  head,  instead  of  its  being  dealt  with  in 
a  Statesmanlike  spirit,  it  was  dealt  with,  in  our  own  day,  in  the 
same  narrow  spirit  as  before ;  it  may  properly  be  said  in  a  more 
narrow  spirit  than  ever.  Self-opinionated  doctrinau-ism  must 
needs  apply  its  theories.  Instead  of  the  obligation  being 
thro^'n  on  the  practical  and  constitutional  system  of  actual 
and  permanent  responsibility,  and  irresponsible  action  and  inter- 
ference being  altogether  removed,  a  new  authority,  absolutely 
irresponsible,  and  incapable  of  even  those  means  of  getting  at 
the  needful  knowledge  which  a  single  justice  may  have,  was  set 
up ;  and  those  who  are  most  interested  in  bringing  about  the 
best  results,  who  are  alone  able  to  know  all  the  facts,  and  whose 
imfettered  action  it  was  that  had  before  been  mischievously 
interfered  with,  (whence  aU  the  mischief,)  were  absolutely  de- 
prived of  all  action,  responsibility,  and  control  whatever ! 

By  the  unconstitutional  measure  which  was  passed,  in  1834, 
known  as  the  Poor  Law  Amendment  Act,  Parliament  abdicated 
both  its  fundamental  duties  and  its  functions.  It  assumed  to 
do  that  which  it  has  no  constitutional  ability  to  do,  and  the 
attempt  to  do  which  was  an  assumption  of  merely  arbitrary  and 
despotic  force.  Power,  which  Parliament  does  not  itself  pos- 
sess, and  which  it  unquestionably  has  not  the  shadow  of  a  con- 
stitutional authority  to  delegate  at  all,  was  pretended  to  be 
given  by  it  to  an  entirely  irresponsible  and  secret  Body,  to 
make,  undiscussed  and  ex-parte,  obligatory  Bules  and  Orders  at 
its  arbitrary  pleasure ;  which  Bules  and  Orders  Overseers  of 
the  Poor,  and  all  such  officers,  should  be  obliged  to  obey.  In- 
stead of  the  Parishes  obtaining,  what  was  needed,  a  more  tho- 
rough and  independently  responsible  control  over  their  own 

•  See  9  Geo.  I.  c.  7,  a.  1. 

f  Rolls  of  Parliament,  21  Edw.  I.  (▲.D.  1298)  No.  7.   See  before,  pp.  20, 21. 
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officers,  all  control  whateyer  was  taken  away.  The  Farisli  has 
to  pay  the  poor  rates ;  and  that  is,  practically,  nearly  all  that  is 
left  to  it  in  relation  to  this  matter.  It  has  no  sort  of  control, 
direct  or  indirect,  over  the  expenditure  or  application  of  the 
rates,  nor  over  the  officers  who  administer  them.  Thus  indif- 
ference is  engendered,  and  a  moral  degradation,  of  the  most 
injurious  and  debasing  character  and  tendency,  is  enforced; 
while,  on  the  other  hand,  social  treachery,  and  secret  syco- 
phancy, and  moral  and  intellectual  subserviency,  are  cherished 
and  rewarded.  The  irresponsible  functionary  system,  thus  once 
established,  has  been  (as  is  ever  the  case)  always  since  conti- 
nually striving  to  extend  itself,  not  only  in  this  department, 
but,  under  every  form  of  pretext,  in  many  others  newly  esta- 
blished, for  its  own  sole  benefit,  at  the  public  expense. 

Under  this  Act,  made  in  violation  alike  of  constitutional 
principle  and  of  the  Law  and  Custom  of  Parliament,  the  Over- 
seer is  no  longer  the  Officer  of  that  name  found  in  the  Acts  of 
Elizabeth.  He  has,  i&  regard  to  the  duties  which  his  name  in- 
dicates, to  do  the  bidding  of  others,  either  as  dictated  by  the 
Act  itself  or  newly  ordered  by  irresponsible  functionaries.  He 
cannot  exercise  his  own  intelligence  and  zeal  on  these  matters, 
in  the  endeavour  to  do  what  he  can  discover  to  be  best  for  the 
common  good  of  all  his  neighbours,  afler  conferring,  as  the 
Statutes  of  Elizabeth  required  him  to  do  continually,  with  the 
Churchwardens  and  other  Overseers. 

Other  duties,  however,  totally  unconnected  with  the  original 
purpose  of  the  office,  have,  as  in  the  case  of  Churchwardens, 
been  gradually  cast  upon  Overseers,  which  make  the  office  still 
one  of  much  importance,  and  make  it  highly  necessary  that  men 
of  intelligence,  integrity,  and  position,  should  alone  be  entrusted 
-with  its  duties'. 

The  appointment  of  Overseers  is  annual,  usually  on  the  25th 
March,  or  within  fourteen  days  afterwards.*  They  are  said 
to  be  '*  appointed"  by  the  Justices.  The  Statutes  of  Elizabeth 
merely  point  out,  however,  the  mode  of  formal  authentication 
of  the  appointment, — namely,  by  the  "hand  and  seal"  of  the 
Justices.!     So,  Poor  and  Highway  Eates  are  said  to  be  "  al- 

*  43  Eliz.  c.  2,  B.  1,  and  54  Geo.  III.  o.  91.  The  terms  of  these  Acts  are 
not  absolutely  obligatory  on  the  point  of  Hme.  See  R.  v.  Sparrow,  2  Strange, 
1123 ;  R.  V.  Staffordshire,  10  Law  Journal,  M.  C.  166.  So  if  an  Overseer 
die,  remove,  or  become  insolvent :  see  17  Geo.  II.  c.  38,  s.  3. 

f  In  the  earliest  Acts  as  to  Overseers  (there  called  "  Gatherers  or  Col- 
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lowed"  hj  the  Justices ;  though  the  latter  have  no  discretion 
in  the  matter,  and  the  authentication  of  those  rates  is  a  merely 
ministerial  act,  which  can  he  enforced  by  mandamus.*  In  the 
same  way,  the  Bishop  ''institutes"  the  parson;  though  the 
"  presentation,"  or  real  bestowal,  of  the  living  is  the  act  of  the 
Patron. 

It  has  been  already  said  that  the  choice  of  the  old  Distribu- 
tors was  always  made  by  the  Parishioners,  while  that  of  Over- 
seers has,  from  the  first,  been,  in  the  same  manner,  actually 
made  by  the  Vestries.t  They  have  been  merely  presented  to 
the  Justices  for  formal  induction  into  office.  This  is  still  the 
usual  and  proper  course.  Some  Justices  may  have  desired  to 
assert  an  ungracious  and  irresponsible  power  to  override  the 
choice  of  the  Yestiy.^  But  that  the  above  is  the  sound  and 
true  Law,  as  well  as  practice,  appears  as  well  from  the  old 
Statutes  and  Becords  as  from  more  than  one  modern  Statute. 
Thus,  the  Highway  Act  (5  &  6  Wm.  IV.  c.  60),  expressly  states 
that  the  election  of  Highway  Surveyors  is  to  be  made  by  the 
inhabitants  "  at  their  first  meeting  in  yestrjjbr  the  nomination 
of  overseers  of  the  poor  in  every  year"  ^  And  the  Statute  69 
Oeo.  III.  c.  12,  s.  6,  distinctly  recognizes  that  Overseers  are 
to  be  ''  appointed"  by  the  Justices,  ^^wpon  the  nomination  and 

leotora  :"  27  Hen.  VIII.  c.  25  ;  5  &  6  Edw.  VI.  o.  2 ;  6  Eliz.  c.  8)  no  men- 
tion is  made  of  the  Justices.  The  5  &  6  Edw.  V I.  c.  2,  particularizes  that  these 
officers  are  to  be  "openly  elected"  by  the  inhabitants.  In  the  13  &  14  Gar. 
II.  c.  12,  s.  21,  the  ''choosing"  and  "appointing"  are  separately  named,  in 
practical  accordance  with  what  is  above  said  as  to  "nominating."  The  dis- 
tinction has  been  already  pointed  out  between  the  terms  "under  the  hand  and 
seal  of"  and  "by."  It  is  the  same  distinction  as  that  highly  important  one 
to  which  I  have  elsewhere  called  attention  between  " coram"  and  "per" 
See  'Local  Self-Government,'  pp.  277,  296. 

*  See  after,  Ch.  VIII.  Sees.  1  and  4.  It  is  to  be  noted  that  the  section 
under  which  this  formal  "allowance"  of  rates  is  required,  is  the  same  as 
that  under  which  the  "hand  and  seal"  of  the  justices  is  required  to  the 
appointment  of  Overseers.  In  each  case  alike  it  is  thus  again  plainly  seen 
to  be  an  act  of  formal  authentication  only,  in  which  no  place  whatever  is 
given  for  any  discrdionary  power. 

t  It  wiU  be  enough  to  recall  here  the  quotations  in  p.  88  noUf  and  p.  67, 
as  illustrations  of  this  fact. 

X  On  this  Bubjeoty  the  observations  of  Lord  Campbell  in  a  late  case,  as  to 
its  being  "  most  inconvenient  if  magistrates  interested  could  act,"  find  a  pre- 
cise application.     See  R.  v.  Surrey,  Q.  B.  Nov.  22,  1855. 

§  The  Statute  of  Anne  (10,  c.  20,  s.  19)  for  building  fifty  new  ohuTches, 
does  but  illustrate  the  same  thing,  while  afibrding  dear  proof  of  the  aotual 
Law  and  Plraotioe. 
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at  the  request  of  the  inhabitants  of  any  parish  in  yestry  assem- 
bled." Sections  1  and  7,  of  the  same  Act,  expressly  lay  down 
the  same  distinction  between  the  acts  done.  There  are,  first 
and  essential,  the  "  Nomination  and  Election'*  by  the  Yestry, 
and,  second  and  as  a  ministerial  form,  the  '^  Appointment  under 
the  hand  and  seal  of"  the  Justices.* 

Churchwardens  are  overseers  by  virtue  of  their  office.  A 
distinction  has,  indeed,  been  attempted  to  be  drawn  between 
"Chapel-wardens"  of  ancient  Chapelries,  though  always  called 
^  Churchwardens,"  and  the  Churchwardens  of  Farishes.f  But 
this  distinction  is  clearly  contrary  to  Principle,  and  in  disre- 
gard, not  only  of  the  spirit  of  the  Act  of  Elizabeth  and  that  of 
Charles  II.,  which  will  presently  be  named,  but  of  the  whole 
history  of  the  subject,  and  even  the  recorded  decisions.^  In 
most  cases  of  townships,  though  some  of  them  usually  choose  a 
special  churchwarden  or  churchwardens  for  themselves,  those 
so  chosen  are,  in  point  of  fact,  churchwardens  of  the  whole 
parish,  though  usually  confining  their  action  to  the  part  which 
specially  chose  them.  The  Churchwardens  of  modern  '*  eccle- 
siastical districts,"  or  *^  new  parishes,"  are,  of  course,  not  Over- 
seers. § 

It  is  in  addition  to  the  churchwardens  that  "  four,  three,  or 
two"  other  '*  substantial  householders,"  are  to  be  appointed. 
There  must  not  be  more  than  four  nor  less  than  two.  Every 
substantial  householder,  with  similar  exceptions  to  those  already 
noticed  in  the  case  of  Churchwardens, ||  is  compellable  to  serve. 
The  term  "  substantial"  is  necessarily  relative,  depending,  in 
each  case,  upon  the  condition  in  life  of  the  inhabitants  of  the 
Parish.  A  woman  can  be  appointed,  and  will  be  compellable 
to  serve.  If  the  inhabitants  desire  it,  and  he  whom  they  choose 
consent,  one  who  is  a  ratepayer,  but  is  not  a  householder,  can 
be  chosen ;  but  he  cannot  be  compelled  to  serve,  as  a  house- 
holder can.** 

*  See  before,  p.  145.  The  above  terms  are  merely  more  specific  and  pre- 
cise in  description.  The  Act  12  &  18  Vict.  c.  8,  also  uses  the  word  "ap- 
point." t  R.  V.  Yorkshire,  6  A.  &  E.  863. 

t  See  the  fitcts,  and  the  languaio^e  used  by  the  Court,  in  the  cases  of 
Nichols  V.  Walker,  Cro.  Car.  394,  and-  Hilton  v.  Pawle,  ib.  92  ;  as  well  as 
other  cases  ahready  cited.  The  fiicts  are  the  same  as  those  in  R.  v.  Yorkshire ; 
the  decision  is  precisely  opposite,  in  point  of  principle. 

§  See  before,  pp.  38,  42«  65  noU,  97  note,  136,  155  note, 

II  See  before,  p.  92.  *''  59  Geo.  III.  c.  12,  s.  6. 
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Separate  Overseers  are  often  appointed,  not  only  for  entire 
Parishes,  as  of  old  marked  out,  but  also  for  those  "  half  pa- 
rishes and  hamlets,"  those  townships  and  other  divisions,  that 
have  already  been  alluded  to.  The  principle  of  Local  Self-Gk>- 
yemment  involved  in  this  Practice  of  sub-division,  was,  to  pre- 
vent doubts  and  difficulties,  explicitly  re-declared,  in  accord- 
ance with  the  Common  Law,  by  13  &  14  Car.  II.  c.  12,  s.  21.* 
Even  extra-parochial  places  come  within  the  terms  of  this  Act, 
and  can  have  separate  Overseers.f  Where  there  are  thus  no 
churchwardens,  the  Overseers  alone  fulfil  all  the  duties4 

The  questions  that  have  arisen  in  consequence  of  this  Act  of 
Charles  II.  have  been  already  alluded  to  ;§  and  the  uncertainty 
and  inconsistency  of  the  decisions  thereupon  have  been  pointed 
out.  The  cases  of  Parishes  "  by  reputation**  do  not  come  within 
this  Act,  but  are  admitted  to  be  within  the  terms  of  the  Act  of 
Elizabeth. II  The  cases  that  come  within  the  Act  of  Charles  are 
those  of  townships,  vills,  and  hamlets.  That  Act  itself  was  one 
that  recognized  the  principle  of  adaptation.  If  it  had  become 
inconvenient,  or  should  at  any  future  time  become  inconvenient, 
to  carry  out  the  Act  of  Elizabeth,  on  account  of  the  largeness 
and  growing  populousness  of  an  original  Parish,  the  latter  could 
be  divided.^  There  is  no  finality  recognized  by  the  Common 
Law  of  England.**  It  was  reserved  for  our  own  day,  at  the  same 
time  that,  in  other  respects,  it  overset  every  principle  that  had 
hitherto  been  proved  the  soundest  with  regard  to  responsibility 
and  local  control,  to  lay  down  the  doctrine  of  finality,  as  the 
further  mark  of  modem  progress !  A  late  Act  has  made  it  un- 
lawful to  apply  the  above  Act  of  Charles  II.  in  any  future  cases, 
however  much  the  change  of  circumstances  may  render  it  de- 
sirable.tt  Notwithstanding  this  Act,  however,  questions  will, 
from  time  to  time,  arise  as  to  the  separateness  of  a  place,  and 
the  propriety  of  its  having,  at  a  date  earlier  than  the  Act  last 
named,  appointed  separate  Overseers.  This  has  been  illustrated 
by  cases  already  quoted.  J  J  Each  such  case  must,  however,  de- 
pend entirely  on  its  own  state  of  facts.  If  places,  formerly  sepa- 

•  See  before,  p.  87.  t  R-  v.  Rufford,  1  Strange,  512. 

4:  17  Geo.  II.  c.  88,  B.  15.  §  See  before  p.  87,  and  note, 

II  See  Nichols  v.  Walker,  Oro.  Car.  894 ;  Hilton  v.  Pawle,  Gro.  Car.  92  ; 
Rudd  V.  Foster,  4  Modem,  157.  1  R.  v.  Leigh,  3  Term  Rep.  746. 

♦*  See  before,  p.  68  note.  ff  7  &  8  Viot.  c.  101,  s.  22. 

tX  B.  V.  Clayton,  13  Q.  B.  354 ;  R.  v,  Sharpley,  18  Jurist,  885. 
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rated,  mutually  desire  it,  they  can  unite  again  in  appointment 
of  Overseers.* 

As  in  the  case  of  Churchwardens,  even  if  there  be  any  irre- 
gularity in  the  appointment,  what  is  done  by  those  actually  in 
office  will  be  valid.f  "Without  this,  public  business  could  never 
go  on.  The  principle  is  the  same  whether  it  be  applied  to  the 
Crown  or  a  Parish  Office.J 

The  Overseers  are  bound,  under  the  Acts  of  Elizabeth,  to 
meet  at  least  once  a  month,  in  the  church  of  the  Parish,  on  the 
Sunday  afternoon,  after  service,  to  consider  of  and  determine  on 
the  course  to  be  taken.  This  practice  has  dropped  into  disuse. 
Indeed,  the  Statute  of  3  William  and  Mary,  c.  11,  s.  11,  already 
quoted,  which  required  the  overseers  to  produce  their  Book, 
with  a  list  of  the  poor  receiving  relief,  before  the  inhabitants  in 
Vestry, — ^an  Act,  in  point  of  fact,  which  only  made  universal 
what  was  always  done  in  properly  conducted  parishes,  § — tended 
to  a  wholesomer  course  than  the  private  meetings  of  the  over- 
seers. The  mode  of  setting  the  Poor  to  work,  and  of  giving  re- 
lief, were  naturally  discussed  before  the  body  of  the  inhabitants 
at  these  meetings. 

The  original  functions  and  powers  imposed  on  the  Overseers, 
by  the  Acts  from  the  time  of  Edward  VI. || — namely,  to  set  to 
work  children  and  such  as  had  no  means  to  maintain  themselves, 
and  to  provide  for  the  lame,  impotent,  old,  and  blind, — have  been 
completely  superseded  and  taken  away  by  the  Poor  Law  Amend- 
ment Act  of  1834  (4  &  6  Wm.  IV.  c.  76).  It  cannot  properly 
come  within  the  Hmits  of  a  work  on  parochial  self-government,  to 
detail  the  technical  duties  and  obligations  imposed  by  a  func- 
tionary system  of  dictation,  which  is  founded  on  no  principle, 
and  is  continuaUy  shifting.  In  that  great  majority  of  cases  where 
different  parishes  are  joined  in  '*  Unions,"  even  the  shadow  of 
function,  sometimes  elsewhere  existing  in  the  Overseers,  as  to 
the  management  of  the  Poor,  is  taken  away,  and  given  to  the 
"  Guardians."  There  remains,  in  these  cases,  nothing  for  the 
Overseers  to  do,  so  far  as  concerns  the  administration  of  the 

*  B.  V,  Palmer,  8  East,  416 ;  Lane  v,  Ciobham,  7  East,  1. 

f  Penny  v.  Slade,  5  Bingham's  New  Oases,  819.    See  before,  p.  100. 

t  See  the  Statute,  11  Hen.  YII.  c.  1. 

§  See  the  illustration  of  Steeple  Ashton,  in  Appendix. 

H  "  Sadi  as  can  get  part  of  their  living"  are  **  by  the  discretion  of  the 
Collectors,  to  be  put  in  such  labour  as  they  be  fit  and  able  to  do,  but  none 
to  go  or  sit  openly  a-begging."    5  ft  6  Edw.  YI.  c.  2,  s.  8.    See  before,  p.  14. 

H  3 
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ti&kin  of  the  Poor,  except  to  make  and  keep  rate-books ;  to  col- 
lect the  rates ;  to  pay  the  rates  over  according  to  order  of  the 
guardians,  or  others  directed  by  Act  of  Parliament  or  the  Cen- 
tral Board ;  and  to  submit  their  accounts  of  moneys  so  paid  to 
the  auditors  of  the  Union.  It  is  only  in  cases  of  '^  sudden  and 
urgent  necessity"  that  they  are  now  permitted  to  give  any  re- 
lief.* Such  relief  must  never  be  in  money,  but  always  in  the 
articles  needed  to  relieve  the  pressing  nature  of  the  case. 

It  has  been  abready  stated,  however,  that  other  duties  have 
become  cast  on  Overseers,  which  are  of  much  practical  import- 
ance.    These,  therefore,  properly  claim  attention  here. 

Thus,  overseers  have  some  responsibilities  thrown  upon  them 
in  reference  to  Lunatics.  These  are  specified  in  the  Act  of 
Parliament  which  imposes  them,t  and  which  ought  always  to 
be  itself  consulted  whenever  such  a  case  arises  in  the  Parish. 

In  case  a  body  is  found  dead  in  a  parish,  the  churchwardens 
and  overseers  are  bound  to  bury  it.  This  is  an  old  and  neces- 
sary practice  under  the  Common  Law,  to  maintain  public  health 
and  decency ;  but  special  points  of  it  have  been  re-declared  and 
enforced  by  various  statutes.^ 

The  overseers  may  apprentice  to  the  sea-service  the  children 
of  persons  chargeable  to  the  parish.§  Any  action  for  breach  of 
covenant  of  the  indentures  of  such  apprenticeship  must  have 
the  consent  of  the  Vestry  of  the  Parish,  in  order  to  ensure  its 
safe  proceeding.  1 1 

Every  person  applying  for  a  license  to  retail  beer  or  cider, 
must  produce  a  certificate  from  an  overseer  of  the  place  where 
he  resides,  testifying  to  the  facts  of  his  residence,  his  occupa- 
tion of  the  house  for  which  a  license  is  asked,  and  the  annual 
value  of  that  house  as  rated,  or  claimed  to  be  rated,  to  the 
poor-rates.  Though  every  overseer  ought,  upon  demand,  to 
give  such  certificate,  if  he  can  do  so  in  accordance  with  the 
fJEicts,  yet  the  very  nature  of  the  case  reposes  in  him  a  certain 
amount  of  discretion.  He  must  neither  treat  it  as  a  matter  of 
course,  nor  as  one  for  caprice.  1[ 

♦  4  &  5  Wm.  IV.  c.  76,  s.  54.  f  16  &  17  Vict.  c.  97. 

:|:  See  48  Geo.  III.  c.  75 ;  and  7  &  8  Vict.  c.  101,  s.  31 ;  and  uee  R.  v. 
Stewart,  12  A.  &  E.  773. 

§  7  &  8  Vict.  0.  112,  as.  32-39;  17  &  18  Vict.  c.  104,  as.  141-145. 

ii  7  &  8  Vict.  o.  112,  8.  35. 
•     if  3  &  4  Vict.  c.  61,  88.  2, 3, 5.  See  R.  v.  Kensingfton,  17  Law  Journal  Rep. 
Q.  B.  332  ;  and  R.  v.  Wittinghain,  2  Com.  Law  Rep.  Q.  B.  1657. 
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In  case  of  the  prosecution  of  a  disorderly  or  gaming  house, 
notice  is  required  to  be  given  to  the  overseers ;  and  if  the  pro- 
secution result  in  conviction,  the  overseers  are  bound  to  pay- 
each  of  the  prosecutors  £10.* 

Overseers  are  bound  to  pay  to  discharged  prisoners,  jour- 
neying through  the  parish  to  the  place  of  their  settlement,  the 
proportionate  sum  named  in  a  justice's  pass ;  and  the  last  over- 
seer receiving  the  pass  must  send  it,  by  post,  to  the  keeper  of 
the  prison  whence  the  late  prisoner  came.f 

Other  duties,  of  a  different  character  to  the  preceding,  have 
become  by  degrees  attached  to  the  office  of  Overseers,  through 
the  incidental  circumstance  of  the  making  out  of  the  Books  for 
the  Poor  Bate  being  a  part  of  their  original  duty.  Those  Books 
afford  the  readiest  means  of  making  other  Bolls  of  names,  and 
collections  of  contributions,  which  become  necessary  under 
various  circumstances. 

Thus,  the  churchwardens  and  overseers;^  are  bound,  upon 
order  to  that  effect  made  by  the  council  of  any  Borough,  to 
pay  out  of  the  poor  rate  the  amount  of  borough  or  watch  rate 
legally  leviable  ;  or  to  make  a  separate  pound  rate  for  the  pur- 
pose. §  A  similar  duty  lies  with  the  overseers  in  regard  to 
Inspectors  under  the  Lighting  and  Watching  Act.||  And  so, 
as  to  the  County  rate,  the  overseers  are  obliged  to  furnish 
the  full  information  necessary  for  making  and  adjusting  that 
rate ;  to  lay  both  the  information  they  furnish  and  the  docu- 
ments they  receive  before  Vestry  Meetings  of  their  parishes ; 
and,  finally,  to  collect  the  amount  of  that  Bate.^ 

•  25  Geo.  II.  c.  36,  as.  5,  6,  7,  9 ;  58  Geo.  III.  c.  70,  s.  7. 

t  5  Geo.  IV.  c.  85,  bb.  22-26. 

X  It  must  not  be  forgotten  that  Churchwardens  are  Overseers  by  virtue  of 
their  office.  It  is  therefore  of  no  importance  whether  they  are  specifically 
named  or  not  in  any  Act  relating  to  the  duties  of  Overseers.     They  are  in-  ! 

chided  under  the  word  "  Overseers."  Of  course  the  contrary  does  not  hold  ; 
that  is,  if  Churchwardens  alone  are  named,  Overseers  are  not  included,  ex-  i 

cept  in  the  special  cases  already  named,  before  p.  152.  In  such  cases,  even 
thoiigh  there  be  churchwardens  of  any  "  new  Parish,"  or  "  ecclesiastical 
district,"  the  Overseers  alone,  and  not  such  Churchwardens,  must  act.  These 
latter  Churchwardens  are  only  "to  do  all  things  pertaining  to  the  office  of 
churchwarden  as  to  ecclencuHccU  matters,  but  are  not  liable,  fwr  competent,  to 
perform  the  duties  of  overseers  of  the  poor  in  respect  of  such  their  office  of 
churchwardens." — 6  &  7  Vict.  o.  37,  s.  17. 

§  7  Wm,  IV.,  and  1  Vict.  c.  81. 

II  See  hereon,  after.  Chap.  VUI.  Sees.  2,  8,  and  4. 

H  15  &  16  Vict.  c.  81 ;  and  see  further  hereon,  after,  p.  160. 
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The  duties  of  the  Overseers  in  regard  to  making  out  lists 
for  Parish  Constables  hare  been  already  named.* 

It  is  the  duty  of  the  churchwardens  and  overseers  to  maike 
out  the  lists  of  men  within  their  parish  qualified  and  liable  to 
serve  on  juries,  and  to  fix  a  printed  copy  of  the  same  on  the 
church  and  chapel  doors  on  the  three  first  Sundays  in  Septem* 
ber.t  They  will,  before  the  time,  receive  a  precept  from  the 
High  Constable,  which  will  give  them  the  necessary  informa- 
tion to  enable  them  properly  to  fulfil  the  duty.  This  duty 
ought  to  be  deemed  a  very  responsible  and  important  one.  On 
its  correct  fulfilment  the  due  administration  of  Justice  in  a 
large  measure  depends. 

The  Overseers  must  enter  in  a  Book  all  claims  of  oWners  to 
vote  at  the  so-called  elections  of  Guardians  of  the  Poor ;  and 
must  distinguish,  for  the  same  purpose,  in  the  rate  book,  those 
ratepayers  who  have  paid  up  their  rates,  except  what  have  be- 
come due  within  six  months.^ 

The  duty  of  making  out  the  lists  of  voters  for  both  Counties 
and  Boroughs,  in  reference  to  Parliamentary  elections,  is,  more- 
over, laid  upon  them.  They  receive  precepts  from  the  clerk  of 
the  peace  in  the  one  case,  and  from  the  town-clerk  in  the  other. 
In  each  case  these  precepts  fiilly  detail  what  has  to  bo  done. 
Upon  receiving  these  precepts,  they  must  publish  the  proper 
notices.  All  claims  or  altered  claims  for  county  votes  must  be 
sent  to  them  before  the  20th  July  in  each  year ;  and  the  re* 
gister  of  voters  is  to  be  made  out  by  them  on  or  before  the 
last  day  of  July.  They  must  publish  this  register  on  the  1st 
of  August,  and  allow  inspection  and  copies  to  be  made  of  it 
under  fixed  regulations.  They  are  bound  also  to  receive  notices 
of  objections  to  voters  at  any  time  before  the  25th  of  August, 
and  to  publish  a  list  of  persons  objected  to  on  the  1st  of  Sep- 
tember in  each  year.§  There  are  some  differences  in  the  detail 
of  the  mode  of  making  out  the  lists,  receiving  claims  and  ob- 
jections, and  making  out  final  lists,  in  the  case  of  Boroughs. 
The  complication  introduced  into  these  things  is  much  to  be 
regretted.    It  forms  a  part  of  that  mischievous  system  of  per- 

*  Before,  p.  126  ;  and  5  ft  6  Yict.  o.  109. 
t  6  Geo.  IT.  e.  60,  as.  1-16  and  45. 

4:  4  &  5  Wm.  TV.  c.  76,  s.  40 ;  7  &  8  Yict.  c.  101,  8.  15 ;  and  the  orden 
of  the  Poor  Law  OommiasionerB  in  relation  thereto. 
S  6  Vict.  c.  18,  fli.  8-9,  27-88. 
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petual  peddling  legislation  which  characterizes  our  day.  Instead 
of  a  few  simple  and  permanent  practical  rules,  applicable  to  all 
cases  where  electoral  lists  are  to  be  made  out,  there  are  all 
kinds  of  minute  and  varying  technicalities  ;  and  these  are,  in 
one  point  or  another,  being  perpetually  tinkered  and  altered.* 
This  is  an  effectual  means  towards  frittering  away  the  reality 
of  free  institutions,  while  great  parade  is,  at  the  same  time, 
made  of  care  had  for  them. 

The  making  out  of  the  lists  of  electors  ought  not,  any  more 
than  those  of  jurymen,  to  be  let  pass  as  a  matter  of  routine 
only.  Many  Oyerseers  allow  themselves  to  treat  it  thus,  and 
leave  everything  /fco  the  Vestry  Clerk,  or  paid  Assistant  Over- 
seer,— ^putting  their  signatures,  without  inquiry,  to  anything 
he  brings  them.  Instances  have  occurred  within  my  own  know- 
ledge, where  names  have,  through  such  a  most  culpable  care- 
lessness, been  let  stand  on  the  several  lists  for  many  years  after 
the  owners  of  those  names  have  either  been  dead,  or  removed, 
or  ceased  from  other  causes  to  be  entitled  to  a  place  there.  No- 
thing can  be  more  culpable.  The  Statutes  committing  these 
duties  to  Overseers,  very  properly  annex  heavy  penalties  to  the 
unfaithful  or  negligent  discharge  of  them.  But  such  remiss- 
ness should  be  looked  at  from  a  much  higher  point  of  view  than 
that  of  mere  dread  of  penalties.  The  making  out  of  these  lists 
ia  the  function  of  the  Overseers,  as  responsible  and  trusted 
public  officers  in  the  administration  of  the  affairs  of  a  free 
country.  The  Overseers  ought  to  feel  the  responsibility,  and 
that  it  is  the  part  of  all  those  who  enjoy  and  appreciate  and 
would  maintain  free  institutions,  to  see  that  all  such  lists  are 
truly  and  conscientiously  prepared.  On  the  truthfulness  of 
the  discharge  of  such  duties  depends  the  purity  of  the  ordinary 
administration  of  justice,  and,  furthermore,  the  integrity  of  the 
electoral  franchise,  municipal  and  parliamentary, — ^and  so  the 
very  character  of  our  legislative  and  administrative  Bodies.  The 
Overseers  are  bound  to  go  through  each  list  themselves,  and  to 
assure  themselves,  so  far  as  they  can,  of  thp  correctness  of  eacL 
In  no  case  can  the  call  on  time  for  such  a  piurpose  be  very 
great,  while  the  mischief  done  by  neglect  of  it  must  always  be 
great,  and  may  be  enormous. 

The  overseers  are  bound  to  attend  the  revising  barristers' 
courts  with  their  lists  of  voters,  and  to  answer  any  questions 

•  See  the  Aote  6  Yict.  c.  18  ;  11  &  12  Yid.  o.  90  ;  14  A;  15  Viot  o.  14. 
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that  the  revising  barrister  may  put  to  them  as  to  those  lists. 
They  must  also  produce  the  original  notices  of  claim,  and  no- 
tices of  objection  to  votes,  that  have  been  given  to  them ;  and, 
in  the  case  of  boroughs,  the  Poor  Bate  Books.  Their  expenses 
for  such  attendance,  as  certified  by  the  revising  barrister,  are 
to  be  repaid  out  of  the  first  rate  collected  by  them.* 

Under  the  Nuisances  Bemoval  Act,  1855,t  the  Overseers  of 
each  Parish  (including  the  Churchwardens),  and  the  Surveyors 
of  Highways,  are  placed  in  a  position  of  important  responsi- 
bility in  matters  afiecting  the  Public  Health,  wherever  no  other 
recognized  Body  separately  exists.  This  subject  will,  however, 
be  more  properly  treated  in  a  later  chapter.  J 

It  should  be  added  that,  in  all  cases  in  w^hich  the  signatures 
of  the  Overseers  are  made  necessary  by  any  Statute  or  custom, 
as  is  the  case  to  the  lists  before  named,  and  on  various  other 
occasions,  the  signatures  of  a  majority  are  enough.  It  is  not 
essential  that  every  one  should  sign.§ 

The  Overseers  are  bound  to  make  up  a  true  and  complete 
account  of  all  receipts  and  disbursements  during  their  year  of 
office.  Eormeriy  this  account  was  obliged,  in  all  cases,  to  be 
each  year  verified  on  oath  before  Justices  of  the  Peace.  || 
Under  the  New  Poor  Law  system,  this  has  been  altered. 
The  accounts  of  every  Overseer  must  now  be  audited,  at  least 
twice  a  year.f  District  auditors  have  now  been,  for  the  most 
part,  appointed  by  order  of  the  Poor  Law  Board ;  in  which  case 
all  jurisdiction  is  taken  away  from  the  Justices.** 

The  Overseers  will  be  allowed,  in  their  accounts,  all  expenses 
which  they  have  incurred  either  in  direct  relation  to  the  relief 
of  the  poor,  or  in  the  discharge  of  any  of  the  obligations  or 
powers  that  have,  as  above  illustrated,  been  cast  upon  them  by 
any  Statutes,tt  as  well  as  any  costs  of  legal  proceedings  which 
they  have  properly  incurred.  Some  of  their  la^-ful  expenses, 
however,  are  to  be  reimbursed  out  of  the  County  Bate, — such 

♦  6  Vict.  c.  18,  88.  34,  35,  67 ;  11  &  12  Vict.  c.  90,  b.  1. 

1 18  &  19  Vict.  c.  12f.  X  See  Chap.  VII.  Sees.  1,  3.  • 

§  16  &  17  Vict.  c.  79,  8. 14.     See  R.  v,  Warwickshire,  6  A  &  E.,  878. 

II  17  Geo.  II.  0.  38  ;  50  Geo.  III.  c.  49,  a.  1 ;  and  as  to  appeal,  see  50  Geo. 
m.,  c.  49,  8.  2,  and  11  &  12  Vict.,  c.  91,  8.  4. 

H  4  &  5  Wm.  IV.,  c.  76,  8.  47 ;  and  7  &  8  Vict.  c.  101,  8.  88. 

♦♦  7  &  8  Vict.  c.  101,  88.  82-38. 

ft  And  8uch  expenses  as  those  for  constables  (see  Sect.  3  of  this  Chapter), 
and  of  perambulations  and  boundary  stones.     (See  Chap.  VII.  Sec.  13.) 
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those  for  burying  dead  bodies  cast  on  the  sea-shore,  and  for 
payments  on  gaol  passes.* 

No  Churchwarden  or  Overseer  can  be  in  any  way  interested 
in  any  contract  or  supply  of  goods  for  the  support  of  the  poor.f 
This  enactment  fails,  however,  to  secure  the  administration  of 
Poor  relief  from  jobbery.  The  Union  system  necessarily  opens 
the  door  to  jobbery,  much  more  than  could  ever  be  the  case 
when  all  proceedings  were  under  the  immediate  eye  of  the 
Parishes  and  ratepayers  directly  interested. 

It  is  not  in  the  power  of  the  Overseers,  any  more  than  in 
that  of  the  Churchwardens,  to  pledge  the  credit  of  the  Parish.  J 
But,  in  case  of  any  action  brought  against  them,  they  are  pro- 
tected against  vexatious  litigation  for  acts  done  by  them  in  the 
course  of  the  duty  of  their  office. § 

It  is  important  to  add,  that  Overseers  of  the  Poor  are  ex- 
pressly declared  by  Statute  to  be  capable,  with  the  church- 
wardens, of  taking  and  holding  land  in  the  nature  of  a  Body 
Corporate.  1 1  More  will,  however,  be  said  on  this  subject  in  a 
future  Chapter ;  where  the  causes  that  made  such  a  declaration 
necessary  will  be  fully  considered. 

On  leaving  office  at  the  close  of  their  year,  the  Overseers 
must  deliver  over  to  their  successors  all  Books  and  Papers 
which  are  in  their  possession  in  their  official  character.^ 

It  has  been  seen  that,  though  the  Churchwardens  are  the 
Bummoners  of  most  Vestry  Meetings,  the  Surveyors  of  High- 
ways sometimes  have  that  duty  cast  on  them.  It  is  the  same 
with  the  Overseers^  The  duty  is  cast  on  them  of  summoning 
Vestry  Meetings  for  several  special  purposes.  Thus,  it  is  their 
duty  to  summon  the  Meeting  before  which  the  Constables' 
accounts  must  be  laid,**  It  is  also  their  duty  to  summon  a 
Meeting  to  make  out  the  list  of  Parish  Constables.ft    And, 

*  48  Geo.  ni.  c.  75,  as.  6  and  14  ;  5  Geo.  IV.  c.  85,  8.  25. 

t  4  &  5  Wm.  IV.  c.  76,  s.  77. 

X  See  before,  p.  102  ;  and  see  Chambers  v,  Jones,  19  Law  Jl.  Rep.  Ezch. 
239.  See  11  &  12  Vict.  c.  91,  s.  1,  as  to  the  reimbursement  of  any  debt 
lawfully  contracted  within  three  months  of  the  dose  of  the  year  of  office  of 
the  Overseers. 

§  7  Jac.  I.  c.  5  ;  21  Jac.  I.  c.  12.  {|  59  Geo.  III.  c.  12,  s.  17. 

U  See  7  &  8  Vict.  c.  101,  s.  32,  33.  This  is,  however,  merely  the  deck- 
ration  of  a  principle  of  Common  Law,  which  would  have  been  enforced  by 
Mandamus. 

••  18  Geo.  III.  c.  19. 

"H*  5  &  6  Vict.  o.  109,  8.  3 ;  and  see  before,  Sec.  3  of  the  present  Chapter. 
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again,  it  is  their  duty  to  summon  a  Meeting  in  order  to  lay  be- 
fore it  the  Betums  they  have  to  make  to  the  Justices,  as  mate- 
rials for  a  Basis  or  Standard  for  the  County  Bate ;  and  another, 
to  lay  before  it  the  Basis  or  Standard  itself,  when  this  has  been 
prepared  by  the  Justices  and  transmitted  to  them.*  These 
last  cases  are  highly  important.  Few  Overseers  are  probably 
aw'are  of  their  duties  in  that  respect ;  which  it  should  be  the 
care  of  the  Parishioners  that  they  do  not  neglect. 

In  treating,  in  a  later  page,  of  the  subject  of  Poor  Bates,  it 
will  be  further  shown  how  important  it  is  to  the  welfare  of  the 
Parish  that  the  Overseers  be  men  of  intelligence,  energy,  and 
independence. 

*  15  ft  16  Yiot.  c.  81,  BB.  4  and  18  ;  and  see  sec.  22. 
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Section  VI. 


ASSISTANT   OYEBSEEB. 


It  is  a  fundamental  principle  of  Institutions  of  Local  Self- 
Govemment,  recognized  by  the  Common  Law,  that  every  such 
Institution  may  appoint  such  officers  and  servants  as  it  thinks 
fit,  and  assign  to  each  such  duties  and  functions  as  it  thinks 
fit.  If  the  payment  of  a  salary  to  any  such  person  be  found 
to  be  for  the  common  advantage,  this  also  clearly  comes  within 
the  same  principle.  A  bye-law  of  the  Vestry,  properly  made, 
as  before  shown,  is  sufficient  authority  for  any  such  purpose. 
The  old  records  of  parishes  show  how  one  officer  and  another 
was,  from  time  to  time,  thus  appointed, — sometimes  with  salary, 
sometimes  without.  Several  examples  of  each  remain  in  com- 
mon practice  at  this  day. 

It  was  thus  that,  as  the  Overseers'  duties  increased,  an  "  as- 
sistant overseer*'  became  often  found  necessary.  The  appoint- 
ment of  such  an  officer  became  indeed  so  common,  and  was 
found  so  beneficial,  that,  like  as  was  the  case  with  Surveyors 
of  Highways,  the  suggestion  was  at  length  declaratively  made 
by  Statute,*  that  the  inhabitants  of  auy  parish,  township,  or 
otherwise,  in  Vestry  assembled,  may  nominate  and  elect  any 
discreet  person  or  persons  to  be  assistant  overseer  or  overseers 
of  the  poor  of  such  parish ;  at  the  same  time  determining  and 
specifying  the  duties  which  shall  be  performed  by  every  such 
officer ;  and  fixing  such  yearly  salary,  for  the  execution  of  the 
office,  as  they  shall  think  fit.  The  justices  are  then  to  "  ap- 
point,*'— that  is,  as  before  shown,  simply  ministerially  to  inau- 
gurate,-'—the  person  or  persons  so  chosen  by  the  Vestry. t  The 
salary  annexed  to  the  office,  is  to  be  paid  at  such  times  and  in 
such  manner  as  the  Vestry  agree.    The  Vestry  will  also  require 

*  For  the  important  principle  involved  in  declaratory  Acts,  see  before, 
p.  60,  notefi  and  'Local  Self-Government  and  Centralization/  pp.  155, 254, 
256. 

t  See  before,  pp.  146,  150 ;  Holland  v.  Lea,  9  Exch.  430. 
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Bucb  security,  if  anj,  as  it  thinks  fit,  for  the  due  fulfilment  of 
the  duties  of  the  office.* 

The  duties  to  be  discharged  by  any  assistant  overseer  should 
always  be  expressly  stated ;  and  they  must,  of  course,  be  those, 
or  some  of  them,  with  which  the  overseers  themselves  are 
charged.  Though  it  woidd  be  highly  unbecoming,  yet  it  can- 
not be  said  to  be  actually  illegal,  for  the  same  person  to  hold  the 
office  of  overseer  and  assistant  overseer.t  Such  a  combination 
will  certainly,  however,  never  be  allowed  in  any  well-conducted 
Parish.     An  Assistant  Overseer  can  never  be  a  Guardian.J 

The  New  Poor  Law  Acts,  which  set  at  naught,  in  so  many 
important  points,  constitutional  principle  and  the  rules  of 
sound  legislation  and  administration,  have  interfered  to  some 
extent  in  this  also.  The  Poor  Law  Board,  having  been  de- 
feated by  the  Courts  of  Law  in  many  characteristic  attempts 
to  grasp  at  imlimited  and  arbitrary  powers,§  forthwith  got,  by 
the  ready  means  at  the  disposal  of  the  official  instruments  of 
the  functionary  system,  certain  Acts  to  be  passed  confirming 
previous  illegal  orders,  and  giving  them  a  future  power  to 
order  the  appointment  of  Collectors  (not  Assistant  Overseers) 
by  Boards  of  Guardians,  without  the  slightest  reference  to  the 
real  needs  of  the  case,  or  to  the  wants  or  wishes  of  any  parish.  || 
By  one  of  these  Acts  this  encroachment  was  still  further  ex- 
tended,^ by  the  suggestion  that,  where  such  illegal  order  had 
been  made,  and  any  appointment  had  followed  it,  the  Parish 
should  assign  the  duties  of  Assistant  Overseer  to  such  nominee, 
instead  of  to  one  chosen  by  themselves.  The  power  of  the 
Poor  Law  Board,  as  to  such  order,  is,  howeyer,  very  limited. 
It  should  be  well  understood  that  the  Acts  thus  referred  to,  ex- 
tend, in  fact,  only  to  Collectors.  The  Parish  must  still  appoint 
Assistant  Overseers,  if  there  be  any ;  but,  if  a  Collector  have 
been  appointed  under  any  such  order,  and  the  Parish  commit 
to  him  the  duties  of  Assistant  Overseer,  he  will  not  be  re- 
sponsible to  them,  but  to  the  Poor  Law  Board.     The  words  of 

♦  59  Geo.  III.  c.  12,  as.  7  and  35.  f  Worth  v.  Newton,  lOExch.  247. 

J  5  &  6  Vict.  c.  57,  8.  14. 

§  See  cases  enumerated  in  the  note  on  following  page. 

II  2  &  3  Vict.  G.  84  and  7  &  8  Vict.  c.  101.  Compare  with  these,  4  &  5  Wm. 
rV.,  c.  76,  s.  46,  and  the  case  of  R.  v.  Poor  Law  Commissioners,  re  Cambridge 
Onion,  9  A.  &  E.  911 ;  which  applies  (as  is  indeed  admitted  in  it)  even  more 
strongly  to  the  case  of  assistant  overseers  than  to  its  own.  principal  point 

^  See  examples  of  the  same  tendency  before,  pp.  62,  149  and  p.  164. 
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1^6  Act  are,  that  **  the  inhabitarUSf  in  vestry  Msemhled,  of  any 
parish  situated  within  the  district  for  which  any  collector  or 
assistant  overseer*  appointed  under  any  order  of  the  said  com- 
missioners now  [i,  e.  in  1844]  acts,  may  appoint  such  eolleetor  or 
assistant  overseer  to  discharge  all  the  duties  of  an  overseer  of  the 
poor,  in  addition  to  those  of  collector  of  poor  rates  for  such 
parish,  and  in  the  same  manner  as  if  he  were  appointed  thereto 
as  assistant  overseer  under"  the  act  ahove  named.  To  the  Ves- 
try and  the  Vestry  alone  therefore  helongs,  under  any  circum- 
stances, the  assigning  to  any  one  of  the  duties  of  Assistant 
Overseer  for  the  Parish.  But  it  hehoves  every  Parish  to  take 
care  that  it  not  only  appoints  the  duties,  hut  the  officer,  in  ac- 
cordance with  the  Common  Law,  and  as  declared  hy  59  Geo. 
■HI.  c.  12.  The  Poor  Law  Board  has  no  power  whatever  to  ap^ 
point,  or  to  order  the  appointment  of^  any  Assistant  Overseer  in 
or  for  cmy  Parish.^ 

*  But  sach  order  cannot  extend  to  assistant  overseer.  See  the  following 
note. 

i-  It  is  perfectly  plain  tliat  none  of  the  new  Poor  Law  Acts  affect  the  power 
of  any  Parish  to  appoint  assistant  overseers.  Sec.  62  of  7  &  8  Vict,  c.,101,  affects 
only  the  case  of  CoUecton ;  which  &ot  in  itself  affords  the  clearest  guide  to 
the  interpretation  of  sec.  61.  Sec.  61  says  that,  if  a  "collector  or  amstant 
oveneer"  have  been  appointed  under  an  order  of  the  Poor  Law  Board 
(which  can  only  now  be  after  application  by  the  gfuardians :  see  sec.  62) 
the  vestry  cannot  then  appoint  any  collector  or  assistant  overseer.  But  it  is 
obvious  that  these*  words  can  be  only  taken  distributively :  that  is,  if  by  such 
order  a  collector  have  been  appointed,  the  Vestry  cannot  appoint  a  col- 
lector ;  if  by  such  order  an  assistant  overseer  have  been  appointed,  the  Vestry 
cannot  appoint  an  assistant  overseer.  But  it  is  quite  plain  that  the  Poor  Law 
Board,  which  can  only  order  the  appointment  of  a  Collector  by  virtue  of  7  & 
8  Vict.  c.  101,  8.  62, — the  Act  of  2  &  3  Vict.  c.  84,  s.  2  only  legalizing  cer- 
tain previout  orders — ^has  no  power  at  all  to  order  the  appointment  of  an 
aatutaiU  oveneer,  under  any  circumstances.  This  point  is,  indeed,  promi- 
nently declared  in  the  case  of  R.  v.  Greene,  16  Jurist,  663,  in  the  very  re- 
markable judgment  of  Lord  Campbell ;  who  speaks  of  the  idea  of  "giving 
powers  by  implication"  as  "  a  strcmge  mode  of  legislation"  which  the  Court 
does  not  in  the  slightest  degree  sanction.  That  case  went  off  on  another 
point,  not  very  creditable  to  the  Poor  Law  Board,  inasmuch  as  it  rested  on 
the  assumption  of  an  actually  illegal  act  done  by  them.  I  venture  to  think, 
however,  that,  even  on  this  point,  the  case  would,  on  a  fuller  consideration 
of  some  aspects  there  untouched  on,  have  been  decided  differently ;  and  that 
the  real  value  of  the  case  rests,  therefore,  on  the  point  just  quoted ;  which  is 
much  strengthened  by  the  fact  of  its  having  been  allowed  to  go  off  on  the 
other  point.  See  further,  on  the  principal  point  in  question,  the  observa- 
valions  of  Patteson,  J.,  in  that  case :  and  compare  R.  v.  Strand  Union,  9  A. 
k  £.  901 ;  R.  v.  Poor  Law  Commissioners,  re  Cambridge  Union,  9  A.  &  E.  911 ; 
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The  appointment  of  an  Assistant  Overseer  by  any  Parish  is, 
of  course,  not  a  permanent  one.  It  will  be  annual,  or  other- 
wise, as  the  parish  thinks  fit.  The  Parish  may  revoke  the  ap- 
pointment whenever  they  think  fit.  Even  though  they  have 
been  entangled  in  the  snare  set  for  them  by  the  Act  above 
quoted,  they  can  clearly  rescind  the  appointment  of  this  Col- 
lector as  Assistant  Overseer,  when  they  please ;  for  he  is  only 
to  be  assistant  overseer  *^  in  the  same  manner  as  iT'  appointed 
under  the  Act  of  59  Geo.  III.  When  the  appointment  is  thus 
rescinded,  the  "  order"  ceases,  in  so  far,  to  "remain  in  force," 
and  they  can  make  any  other  appointment  of  assistant  overseer. 
It  must  also  be  remembered  that  the  Vestry  can  appoint  more 
than  one  Assistant  Overseer,  if  they  please.*  Care  must  always 
be  taken  that  the  choice  of  the  Vestry  be  made  technically 
complete  by  the  ministerial  act  of  the  Justices. t 

It  is  the  habit  of  some  parishes  to  appoint  the  same  person 
to  be  Vestry  Clerk  and  Assistant  Overseer.  This  is  an  inju- 
rious practice.  It  is  doubly  prejudicial  under  the  New  Poor 
Law  system.  Several  of  the  duties  of  Assistant  Overseer  are 
connected  with  what  arises  out  of  the  administration  of  the 
Poor  Law.     Hence  that  officer  is,  like  the  Overseers,  bound  to 

especially  the  incidental  observatioDs  of  the  Judges  throughout,  and  the  judg- 
ment of  Mr.  Justice  Coleridge  in  the  latter  case.  See  also  Points  v,  Att- 
wood,  13  Jurist,  83.  All  these  cases  agree  that  no  power  has  been  given 
by  any  Statute  (and  they  can  have  been  derived  from  no  other  source)  to 
the  Poor  Law  Board,  to  order  the  appointment  of  an  Assistant  Overseer 
(the  Board  can  never  appoint  any  officer:  R.  v.  Hunt,  12  A.  &  £.  130),  but 
that,  on  the  contrary,  the  powers  declared  in  59  G^.  III.  c.  12,  s.  7,  are 
expressly  reserved  to  Vestries.  What  the  7  &  8  Vict.  c.  101,  s.  61  really  does, 
is  to  suggest  that  the  Vestry  should  appoint  a  Collector,  who  is  subject  only 
to  the  authority  of  the  Poor  Law  Board,  to  fulfil  the  duties  of  Assistant  Over> 
seer,  instead  of  appointing  independent  officers  of  their  own  choice.  The 
real  meaning  of  the  section  seems  to  be,  that  t/*— such  Collector  having  been 
appointed  by  order  prior  to  1844 — the  Pariah  have  appointed  him  to  be  At- 
sigtant  Overseer  also,  in  that  case  they  cannot,  during  the  continuance  of  that 
person  in  the  office  of  Collector  and  Assistant  Overseer,  appoint  any  one 
else  to  either  of  those  offices.  This  view  reconciles  both  parts  of  the  sec- 
tion, and  can  alone  bring  it  into  consistency  with  section  62. 

The  cases  quoted  above,  with  some  others  cited  in  tiie  next  Section,  afford 
an  instructive  example  of  the  attempts  that  will  always  be  made,  under  the 
irresponsible  functionary  system,  to  grasp  at  arbitraiy  and  despotic  powers. 

*  The  "  continuance  in  office  or  dismissal "  of  the  Collectors  depends  solely 
on  the  caprice  of  the  Poor  Law  Board.  See  4  &  5  Wm.  IV.  c.  76,  s.  46,  and 
2&3Vict.c.  84,  s.  2. 

t  See  Holland  v.  Lea,  9  £xch.  430.  t  See  after,  Sec.  14, 
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carry  out  many  of  the  orders  of  the  Poor  Law  Board.  But 
the  duties  of  Vestry  Clerk  can  never  be  more  than  remotely, 
and  quite  incidentally,  connected  with  the  Poor  Law.  They 
mainly  embrace  other  and  highly  important  duties.  The 
Poor  Law  Board,  like  every  instrument  of  centralization,  is 
continuaUy  seeking  fresh  excuses  and  opportunities  for  grasp- 
ing  at  further  encroachments  on  local  self-action  and  inde- 
pendence. It  is  of  great  importance  to  maintain  the  office 
of  Vestry  Clerk,  which  has  been  already  sought  to  be  tampered 
with, J  as  entirely  separate  as  possible  from  everything  that  can 
give  any  colour  or  excuse  for  interference  or  for  attempts  at 
encroachment. 

The  duties  of  the  Assistant  Overseer  will  be  just  such  as 
are  specified  by  the  Vestry,  at  the  time  of  his  appointment, 
and  no  others.*  He  is  not,  it  must  be  always  remembered, 
the  officer  or  servant  of  the  Overseers.  He  is  the  officer  of 
the  Vestry :  he  derives  his  authority  exclusively  from  the 
Vestry .f  He  is  included,  therefore,  in  the  term  "  overseer" 
used  in  the  Acts  as  to  notices  of  objection  to  Parliamentary 
electors.^  He  is  bound,  however,  to  obey  the  lawful  instruc- 
tions of  the  Overseers  of  the  Poor§  in  all  matters  pertaining 
to  the  office  of  which  they  are  the  honorary  holders,  and  he  is 
the  paid  holder.  The  responsibility  of  the  Overseers  is  not 
lessened  by  the  fact  of  there  being  an  Assistant  Overseer.  It 
is  absolutely  essential,  therefore,  that  his  subordination  to  them 
should  be  maintained. 

^  See  Bennett  v.  Edwards,  7  Bamewall  and  Oressweirs  Reports,  586. 
t  See  R.  V.  Watte,  7  Adolphus  and  Ellis'  Reports,  p.  469. 
t  See,  for  instance,  6  Vict.  c.  18,  ss.  4,  17,  and  101 ;  and  see  Points  v. 
Attwood,  18  Law  Journal,  C.  B.  19  (13  Jurist,  88). 

§  This  is  very  mineoessarily  declared  in  7  &  8  Vict.  o.  101,  s.  61. 
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The  names  of  officers  are  often  changed  without  much  else 
being  done  than  confusion  being  brought  into  the  understand- 
ing of  their  duties.  It  has  been  seen  that  the  first  officers  ap- 
pointed in  immediate  connection  with  the  relief  of  the  poor, 
were  called  "  Gatherers  "  and  "  Collectors,*'  inasmuch  as  they 
only  gathered  in  what  others  distributed.  The  name  "  Overseers 
of  the  Poor  "  was  afterwards  adopted, — a  very  good  name  to 
express  the  functions  of  the  new  office.  The  ingenuity  of  legis- 
lators who  desired  to  appear  original,  hit,  at  a  later  day,  upon 
the  name  of  '^  Ghuirdians,'*  The  last  of  these  four  names  has 
been  more  lately  applied  to  officers  and  functions  of  a  very  dif- 
ferent character  from  those  to  whom  it  was  first  applied,  though 
connected  with  the  same  purpose.  As,  under  some  form  or 
other,  these  "  guardians"  either  do  or  may  exist  in  every  Parish, 
it  is  necessary  to  notice  the  source  of  their  authority,  although 
their  functions  are  immediately  connected  with  that  adminis- 
tration of  relief  to  the  Poor  which  used  to  be  entirely  parochial, 
but  which  is  no  longer  so ;  and  into  the  details  of  which  it  is  not, 
therefore,  for  the  reasons  already  stated,  consistent  with  the 
scope  of  this  work  to  enter. 

"  Guardians"  may  exist  either  for  single  parishes,  or  for  groups 
of  parishes  joined  in  "Unions."  Besides  this  distinction  (which 
is,  however,  a  very  material  one),  there  are  three  different  kinds 
of  Poor  Law  Guardians  now  existing  and  acting.  These  are : — 
1st.  Guardians  under  special  local  Acts.     They  are  some- 
times called  "Directors,"  and  sometimes  "  Governors," 
of  the  Poor,  in  those  Acts :  but  "  Guardians"  is  the 
most  common  name. 
2nd.  Guardians  appointed  for  Unions  under  Gilbert's  Act ; 

22  Geo.  III.  c.  83. 
drd.  Guardians  for  Unions  (or,  very  rarely,  for  single  Pa- 
rishes) under  the  'New  Poor  liaw  Act ;  4  &  5  Wm. 
IV.  c.  76* 
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Though  the  two  former  of  these  are  not  superseded  b^  the 
last,*  it  is  expressly  declared,  that  all  the  offices  and  functions 
named  in  the  former  Acts  "  shall  be  exercised  under  the  control, 
and  subject  to  the  rules,  orders,  and  reflations'*  of  the  Central 
irresponsible  Body  appointed  by  the  last-named  Act.t  Even 
the  elections  of  the  Officers  and  Guardians  named  either  in 
Local  Acts  or  in  Gilbert's  Act  are,  so  far  as  the  Poor  Law 
Board  think  fit,  to  be  made  according  to  the  New  Poor  Law 
Acts.^  Practically  speaking,  therefore,  the  two  former  kinds  of 
Guardians  have  lost  their  independent  vitality,  and  have  been 
made  to  bow  before  a  system  of  arbitrary  and  irresponsible  cen- 
tralization. 

The  idea  and  fact  of  Ghiardians  are,  save  in  a  few  exceptional 
cases,  identified  with  that  of  the  enforced  "  Union  "  of  several 
Parishes  under  one  management  for  Poor  Law  purposes.  This 
is  a  system  lately  introduced,  in  order  to  give  greater  facilities 
for  imposing  the  functionary  system.  As  far  as  regards  the  well- 
being  and  character  of  the  Poor  themselves,  and  the  healthy 
tone  of  the  relations  to  one  another  of  the  different  members  of 
the  social  community  in  every  place,  and  the  effect  therefore  on 
the  general  moral  and  social  sympathies,  nothing  can  be  more 
pernicious,  chilling,  and  cruel  than  this ''Union"  System.  Human 
nature  remains  the  same  now  as  it  did  when,  in  a  well-knovm 
case.  Lord  Chief  Justice  Kenyon  very  emphatically  said : — '^  Li 
small  divisions  the  officers  are  more  attentive  to  their  duty ;  and 
in  the  part  of  the  country  with  which  I  am  acquainted,  the  poor 
are  better  provided  for  in  the  small  districts :"  following  up 
which  remark,  Mr.  Justice  Buller  said,  in  the  same  case : — ''  I 
entirely  agree  with  my  Lord  Chief  Justice,  that  greater  care  is 
taken  of  the  poor  in  small  than  in  large  districts :"  and  Mr. 
Justice  Grose  said : — "  If  I  were  to  give  my  opinion  of  the  po- 
licy of  the  law,  I  should  not  hesitate  to  say  that,  from  my  own 
experience,  I  have  found  that  the  poor  are  better  provided  for 
in  small  than  in  large  districts.' '§ 

Gilbert's  Act  was  one  for  voluntary  and  consenting  action : 

*  An  attempt  was  made  by  the  Poor  Law  Board,  in  the  Session  of  1856,  to 
eoctinguish  Unions  under  Gilbert's  Act ;  but  the  attempt  wan  defeated. 

+  4  &  5  Wm.  IT.  c.  76,  s.  21.  And  see  R.  v.  Poor  Law  Commissioners, 
20  Law  Journal,  M.  C.  236  ;  R.  v.  P.  L.  0.  3  Q.  B.  325.  They  received  a 
chedc:,  however,  in  the  attempt  to  assume  unlimited  arbitrary  power  over 
these  Bodies.    See  R.  v.  Poor  Law  Cornmissioners,  11  A.  ft  £.  558. 

^  4  ft  5  Wm.  IT.  c.  76,  s.  41.  §  R.  «.  Leigh,  3  Term  Reports,  748. 


168  GrAKDIAyS   OF  THE   POOR. 

the  New  Poor  Law  enforces  compulsory  and  capricious  action. 
Gilbert's  Act  declares  the  power  of  any  parish  or  parishes  to 
adopt  its  provisions  at  their  own  pleasure,  and  after  considera- 
tion by  themselves.  And  observing  therein  constitutional  Prin- 
ciple, it  makes  a  public  meeting  of  the  inhabitants  essential  to 
every  election  of  Guardians  under  it.  Thus  alone  can  respon- 
sibility and  know^ledge,  and  opportunity  of  question  and  sugges- 
tion, be  secured.*  As  it  is  always  the  object  of  functionarism  to 
destroy  these,  and  to  prevent  alike  the  moral  sense  and  the  in- 
telligence of  men  from  being  directed  at  all  to  the  consideration 
of  their  duties  to  their  neighbours,  the  New  Poor  Law  Act  leaves 
no  option  or  consideration  to  the  places  affected  ;t  while  the 
Guardians  of  Unions  formed  under  it  are  required  to  be  nomi- 
nated (the  word  "chosen"  or  "elected"  would  be  grossly  mis- 
applied) in  secret ;  without  any  possibility  of  knowledge,  among 
those  pretended  to  be  represented,  of  either  who  are  thus  nomi- 
nated, or  what  manner  of  men  they  are ;  and  without  any  oppor- 
tunity of  question  or  suggestion.  The  so-called  election  is  care- 
fully arranged  so  that  it  shall  have  no  character  of  a  true  elec- 
tion, but  be  always,  if  the  new  system  be  allowed  to  follow  its 
own  course,  solely  in  the  hands  of  cliques.  The  whole  thing  is 
but  a  hollow  sham.  All  trace  of  real  representation  and  free 
choice  is  thoroughly  eradicated ;  while  the  mockery  of  the  name 
is  kept,  in  order  to  delude  that  large  part  of  mankind  which 
worships  names  instead  of  regarding  things. 

The  Poor  Law  Board  is,  under  the  New  Poor  Law,  to  "  deter^ 
mine  the  number,  and  prescribe  the  duties,  of  the  guardians"  in 
every  Union  and  Parish,  and  to  "  guide  and  control"  them. J 
It  is  also  to  "  fix  a  qualification,  without  which  no  person  shall 
be  eligible  as  such  guardian,"  (not  exceeding  £40  a  year  ren- 
tal). It  is  also  "  to  determine  the  number  of  guardians  which 
shall  be  elected  by  each  Parish."  §  Thus  completely  and  uncon- 

•  See  before,  pp.  87,  88,  note. 

t  See  i&6  Wm.  IV.  c.  76,  s.  26,  as  to  Unions  for  management  of  the  Poor; 
section  33  as  to  Unions  for  purposes  of  Settlement ;  section  34  as  to  Unions 
for  purposes  of  rating ;  and  section  46  as  to  Unions  for  the  purpose  of  appoint- 
ing and  paying  officers ; — ^in  reference  to  which  last,  Mr.  Justice  Patteson 
naturally  enough  declared  (in  re  Cambridge  Union,  9  A.  &  £.  919)  :  "  which 
latter  sort  of  Union  I  am  unable  to  comprehend." 

$  4  &  6  Wm.  IV.  c.  76,  ss.  16,  88. 

§  4  A;  5  Wm.  IV.  c.  76,  s.  38.  The  provision  for  ooiueiU  to  altering  this, 
contained  in  s.  41  of  the  same  Act,  is  repealed  by  7  &  8  Vict  o.  101.  s.  18. 
As  to  guardians  for  single  parishes,  see  4  &  5  Wm.  IV.  c.  76.  s.  89. 
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stitutionallj  has  Parliament,  by  this  system,  abdicated  its  own 
functions,  and  sought,  at  the  same  time,  to  deprive  those  Bodies 
whence  alone  all  the  authority  which  it  has  is  derived,*  of  their 
inherent  rights  and  functions  of  Local  Self- Government. 

Not  only  is  the  "  election  *'  of  Guardians,  under  the  New  Poor 
Law,  reduced  to  a  mockery,  but,  to  prevent,  if  possible,  the 
accidental  infusion  of  independence  into  the  Body  of  the  Guar- 
dians, the  "  Orders  "  of  the  Poor  Law  Board  (to  which  Body  the 
NewPoor  Law  Acts  also  give  the  further  extraordinary  power 
of  thus  "  ordering"  and  directing  the  whole  manner  of  the  so- 
called  "  electionst")  have  taken  care  to  put  the  votes  and  re- 
turns within  the  uncontrolled  disposition  of  the  Clerk  to  the 
Guardians.  This  officer  is  himself  made,  by  those  Acts,  wholly 
independent  of  his  nominal  masters.  He  is,  in  point  of  fact, 
the  master,  not  the  servant,  of  the  Board  of  Guardians.  He 
is  dependent  solely  on  the  Poor  Law  Board.  By  the  means 
above  named  he  is  enabled — it  may  be  truly  said  that  a  pre- 
mium is  held  out  to  him  to  contrive — to  get  a  set  of  Guar- 
dians that  will  suit  his  own  purposes,  and  give  him  least  trou- 
ble ;  and  such  as  will  best  enable  him  to  find  favour  in  the  eyes 
of  his  real  masters,  the  Poor  Law  Board  and  its  peripatetic 
Functionaries.  The  natural  straightforwardness  of  Englishmen 
has,  no  doubt,  hitherto  made  many  such  officers  proof  against 
all  such  temptations.  But  this  is  in  spite  of  the  system.  The 
inevitable  tendency  of  that  system  is,  to  lower  the  tone  of  moral 
feeling,  and  to  blunt  the  sense  of  honour  in  a  public  officer.  Op- 
portunity for  every  iraud  is  given ;  there  is  no  check  on  care- 
lessness or  blundering.  Such  a  system  cannot  but  be  continu- 
ally drawing  in  those  exposed  to  such  temptation,  to  yield  more 
or  leas  to  it ;  and  well-known  instances  have  occurred  in  which 
it  has  been  successful  in  producing  its  worst  but  natural  fruit. 

A  man  may  live  in  a  Parish  all  his  life,  without  being  aware 
that  any  election  of  Guardians,  under  this  system,  has  ever 
taken  place.  Many  men,  taking  a  warm  interest  in  local  sound 
management,  have  lived  for  more  than  a  dozen  years  in  a  parish 
without  being  able  to  discover,  by  any  external  symptoms  in  the 
place,  how  or  when  the  so-called  Guardians  get  appointed.  The 
mockery  of  the  sham  election  is,  however,  gone  through  once  a 

*  See  before,  p.  10,  and  '  Local  Self-Qovernment/  pp.  71,  87,  and  88. 
t  4  &  5  Wm.  lY.  0.  76,  s.  40.     See  R.  v.  Oldham  Union,  16  Law  Jour- 
nal, M.  C.  110. 
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year.  The  Guardians  of  one  year  last  till  the  15th  of  April  of 
the  next  year,  or  till  new  ones  are  appointed.*  The  new  ap- 
pointment must  be  within  forty  days  after  the  25th  of  March. 
About  the  15th  of  March,t  a  careful  search  will  enable  the  in- 
dustrious and  keen-sighted  inquirer  to  discover  printed  papers, 
yery  long  and  difficult  to  read,  and  still  more  so  to  understand, 
stuck  up  in  one  or  two  places  in  the  Parish,  signed  by  the  Clerk 
to  the  Guardians.  These  documents,  carefully  framed  to  pre- 
vent any  danger  of  real  election,  will  be  found  to  state  a  num- 
ber of  complicated  particulars,  forms,  and  rules,  all  which  are  to 
be  observed  by  voters.  These  last  consist  of  ratepayers,  and  of 
owners  who  have  required  to  be  entered  as  voters  ;  J  which  latter 
may  even  vote  by  proxy. §  All  the  nominations  are  to  be  secret.  || 
••^ach  one  is  to  be  sent,  in  writing,  to  the  clerk  to  the  Guar- 
dians ;  who,  if  more  persons  have  been  nominated  than  the 
number  allowed  by  the  Poor  Law  Board,  issues  voting  papers. 
And  then  — still  without  any  meeting,  or  any  opportunity  given 
of  question,   or  any  other  test   afforded   for    knowledge,  or 

*  Compare  4  &  5  Wm.  IV.  c.  76.  a.  38,  with  5&6  Vict.  c.  67,  bb.  8  tol2, 
and  14  &  15  Vict.  c.  105,  s.  2  ;  and  see  R.  v.  Todmorden,  1  Q.  B.  185.  Sec- 
tion 41  of  4  &  5  Wm.  IV.  c.  76,  as  to  altering  the  "number,  mode  of  ap- 
pointment, removal,  and  period  of  service  "  of  guardians,  with  the  content  of 
the  Parishes  affected,  is  virtually  repealed,  as  to  the  point  of  consent^  by  the 
later  Acts.  See  note  on  page  168  as  to  the  number;  and  see  the  above  re- 
ferences as  to  the  other  points. 

+  This,  though  ordered  by  the  Poor  Law  Board,  by  Qeneral  Order  of  24th 
July,  1847,  is  illegal,  even  according  to  their  own  Acts.  They  ord^r  that  the 
nomination  shall  be  after  the  14  th,  and  on  or  before  the  26th  March.  The 
Acts  expressly  declare  that  the  election  shall  be  on  the  25th  March,  or  "  with- 
in fourteen  days  after"  (4  &  6  Wm.  IV.  c.  76,  s.  88)— now,  "within  forty 
days  next  after  the  said  25th  March  "  (7  &  8  Vict.  c.  101,  s.  17).  The  nomi- 
nation is  a  principal  act  of  the  election.  In  most  cases  it  enda  it.  It  is  dear 
that  every  election  made  under  this  "  order*'  is  contrary  to  law,  and  so  void. 
But  it  is  characteristic  of  Centralization,  in  every  shape,  that  it  habitually  sets 
at  naught  the  Law, — as  well  that  contained  in  details  of  its  own  framing,  as 
those  fundamental  Principles  which  its  own  existence  violates. 

t  See  4  &  5  Wm.  IV.  c.  76,  ss.  88  and  40,  and  7  &  8  Vict.  c.  101.  s.  15. 

§  The  voting  scale  differs  from  that  under  Sturges  Bourne's  Act.  A  man 
may  vote,  at  the  same  time,  both  as  owner  and  occupier.  The  scale  is,  under 
£50  one  vote  ;  under  £100,  two  votes;  under  £150,  three  votes  ;  under  £200. 
four  votes  ;  and  so  on,  up  to  six  votes.  7  &  8  Vict.  c.  101,  s.  14.  Every 
ratepayer  must  have  been  rated  for  a  whole  year,  and  have  paid  all  poor  rates 
not  due  within  six  months  (4  &  5  Wm.  IV.  c.  76,  s.  40 ;  and  7  &  8  Vict. 
clOl,  8.  15&16. 

II  See  before,  p.  88,  no/it. 
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any  means  of  securing  responsibility, — the  nominal  (for  it 
is  not  a  real)  polling  takes  place.  Otherwise,  the  election  is 
at  an  end  with  the  act  of  secret  nomination !  It  is  hardly 
necessary  to  add  that  these  matters  are  always  managed  by 
little  cliques.  The  whole  machinery  is  carefully  contrived  for 
that  purpose.  Any  other  result  is  absolutely  impossible,  unless 
the  Statutory  Law  be  neutralized  by  energetic  action  volun- 
tarily undertaken  by  those  concerned.* 

The  entire  and  irresponsible  control  of  the  whole  so-called 
election,  whether  it  go  so  far  as  the  nominal  polling  or  not,  is 
put  in  the  hands  of  the  clerk,  who  admits  or  rejects  what  votes 
he  thinks  prop^,  and  also  what  persons  may  be  nominated  as 
candidates  ;f  and  has  every  other  facility  given  him  for  falsify- 
ing the  so-called  elections.  The  votes  are  not  given  by  a  real 
(that  is,  a  personal)  Poll,  which  would  be  some  protection  that 
the  proceedings  are  honestly  conducted ;  but  by  voting  papers, 
sent  roundj  by  the  clerk  to  the  Guardians,  collected  by  him, 
and  examined  and  allowed  by  him ;  and  he  alone  declares  the 
Poll !  §  Such  a  system,  thus  nakedly  but  truly  stated,  seems 
incredible ;  and  it  would  be  impo8^ible,  did  any  of  that  sense 
of  public  spirit  and  of  self-respect  exist  now  which  formerly 
prevailed,  and  which  is  alone  consistent  with  the  maintenance 
of  the  reality  of  free  Institutions. 

It  is  declared  that  any  person  nominated  may  send  in,  before 
the  day  of  election,  his  refusal  to  act.||  After  the  so-called 
election  is  complete,  it  is  too  late  to  do  so.  It  does  not  appear, 
however,  how  the  nominated  person  is  to  find  out  the  fact  of 
his  nomination.  He  will  generally  be  clever  to  do  it  under 
this  secret  system.  The  clerk  to  the  guardians  need  give  uo 
information  to  the  persons  proposed,  till  the  whole  election  is 
ended.  "Were  this  really  a  Parish  office,  no  one  would  be  jus- 
tified in  evading  the  obligation  to  serve.  As  it  is,  it  is  no  more 
than  an  instrument  of  functionarism ;  and  no  man  conscious  of 

*  See,  hereon,  4  &  5  Wm.  IV.  c.  76,  88.  38,  40,  etc. ;  5  &  6  Vict.  c.  57, 
SB.  8-13 ;  7  &  8  Vict.  c.  101,  as.  15,  17,  18  ;  14  &  15  Vict.  o.  105,  as.  2  &  3 ; 
and  Order  of  the  Poor  Law  13oard  of  24lh  July,  1847. 

t  See  Article  12,  of  Order  of  24  July,  1847. 

t  But  see  Articles  18,  19,  20  of  the  Order  of  24  July,  1847  ;  which,  prac- 
tically, enable  the  Clerk  to  suppress  as  many  votes  as  he  likes 

§  See  Articles  21  and  23  of  the  Order  already  Fefierred  to ;  and  see  hereon 
before,  pp.  88,  89,  note. 

II  5ii6  Vict.  c.  57,  8.  9. 
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true  self-respect  will  consent  to  serve,  except  under  special  cir- 
cumstances, and  under  a  different  actual  mode  of  appointment 
from  the  above  statutory  system  of  secret  nomination.  Of 
course  a  spirited  parish,  determined  to  vindicate  its  own  posi- 
tion, may  take  care  to  secure,  by  means  of  voluntary  public 
meetings,  or  of  special  Vestry  meetings  (which  •  is  a  better 
course),  an  actual  nomination  of  certain  guardians.  By  this 
means,  the  working  of  that  cliquism  which  the  New  Poor  Law 
system  has  striven  to  introduce  everywhere,  may  be,  to  a  certain 
extent,  practically  prevented.  But  this,  though  always  possi- 
ble, will  not  be,  as  it  ought  to  be,  a  part  of  the  indispensable 
fulfilment  of  the  requirements  of  the  modem  Law ;  but,  on  the 
contrary,  it  will  be  in  spite  of  the  departure  of  the  latter  from 
the  principles  of  the  Constitution  and  the  Common  Law.  It 
is  the  course,  however,  which  every  friend  of  sound  Parish 
action  and  wholesome  and  responsible  government,  will  always 
urge  to  be  taken.  After  all  thus  done,  however,  any  individual 
or  clique  may  secretly  nominate  other  guardians,  and  by  a  sham 
election  the  whole  proceedings  may  be  defeated.  But  the 
taking  of  the  course  recommended  will  have  made  exposure 
more  easy  in  such  a  case. 

If  a  vacancy  occurs,  the  Poor  Law  Board  ought  immediately 
to  order  a  new  election.*  In  this  case,  the  Parish  Vestry 
should  take  the  initiative,  if  it  is  felt  that  the  full  number  is  more 
likely  to  protect  any  interests  of  the  Parish.  It  should  inform 
the  Poor  Law  Board,  and  request  an  immediate  order  for  a  new 
election.  The  Poor  Law  Board  can,  at  any  time,  alter  the 
number  of  Guardians  to  be  sent  from  any  Parish,  at  their 
pleasure.t 

K  a  parish  contains  more  than  20,000  inhabitants^  the  Poor 
Law  Board  (not  the  Parish !)  may  divide  it  mto  "  wards,"  and 
fix  a  number  of  guardians  to  be  elected  by  each.;):  This  differs, 
in  every  respect,  from  the  Common  Law  principle,  practice, 
and  purpose,  of  the  division  of  Parishes.§  The  division  is  here 
made  dependent  merely  on  the  will  and  pleasure  of  the  irre- 
sponsible central  authority;  and  only  enables  the  objects  of 
the  latter  to  be  more  surely  carried  out.  It  produces  no  ad- 
vantages whatever  of  more  complete  Local  Self- Government  to 
the  parts  concerned.     It  is,  in  fact,  a  mere  abuse  of  terms  to 

♦  5  &  6  Vict.  c.  57,  8.  11.  +  r  &  8  Vict  a  101,  s.  18. 

:{:  7  &  8  Vict,  c  101,  as.  19-21.  §  See  before,  pp.  84,  35  noU, 
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call  these  enforced  divisions,  made  only  for  the  purpose  of 
manufacturing  Poor  Law  Guardians,  by  the  name  of  "  Wards.'* 

An  independent  and  active  spirit  in  a  Parish,  will  lead  to  the 
Guardians  being  caUed  to  account  on  -every  occasion  of  the 
meeting  of  the  Vestry.  This  cannot  be  without  much  whole- 
some effect.  No  regular  means  of  this  ai-e,  however,  allowed 
by  the  doctrinaire  system  of  the  New  Poor  Law.  The  Guar- 
dians are,  in  fact,  entirely  irresponsible.  They  act,  as  they  are 
elected,  without  any  check  or  security  existing  by  which  the 
interests  of  the  Parish  may  be  protected.  From  first  to  last 
the  one  element  essential  to  the  fulfilment  of  any  public  duty 
— immediate  responsibility — is  altogether  wanting.  Self-inte- 
rests can  be  served  :*  empty  vanity  can  be  gratified.  Honest 
indignation  or  a  sense  of  duty  may  sometimes,  indeed,  make 
earnest  and  anxious  efforts : — ^but  Boards  of  Guardians  under 
the  New  Poor  Law  system  are  not,  and  can  never  be,  indepen- 
dent, intelligent,  and  responsible  Institutions  of  Local  Self- 
Oovemment.  Such  characteristics  are,  from  the  very  consti- 
tution and  nature  of  these  Bodies,  as  far  as  the  Poles  asunder 
from  those  which  mark  them.f 

The  Boards  of  Guardians  are,  nominally,  entrusted  with  the 
administration  of  the  relief  of  the  Poor.  But  they  have,  in 
point  of  fact,  no  discretion  allowed  them.  Their  duties  are 
"prescribed"  by  the  Poor  Law  Board  ;J  and  they  are  subject, 
at  every  turn,  to  the  arbitrary  orders  of  that  Board.  §  They 
have  not  the  control  over  their  own  officers  and  servants.  They 
may  be  forced  to  appoint  officers  at  the  bidding  of  the  Poor 
Law  Board,  but  they  can  neither  dismiss  nor  continue  an  officer, 
nor  even  choose  one,  except  at  the  pleasure  of  the  Poor  Law 
Board.  The  latter  also  controls  both  the  duties  and  salaries  of 
every  officer.  It  may  dismiss  any  officer  of  any  Board  by 
its  secret  and  absolute  mandate,  acting  on  any  secret  calumny 
or  private  pique,  and  without  giving  any  hearing  to  the  man 

*  The  prohibition  contained  in  4  &  6  Wm.  lY.  c.  76,  a.  77,  against  any 
one  concerned  having  an  interest  in  any  contract,  la  readily  evaded. 

f  It  must  never  be  forgotten,  also,  that  the  Parish  is  swamped  in  the 
Union.  Thus,  alone,  every  element  of  real  Local  Self-Qovemment  is  want- 
ing in  the  Boards  of  Guardians*  And  those  who  would  still  further  advance 
the  work  of  functionarism  and  centralization,  have  proposed  to  have  Oouuty 
Boards,  nominated  by  these  clique-begotten  Boards  of  Guardians ;  and  would 
pass  this  off,  on  a  public  that  loves  to  be  Battered  and  deluded,  as  County 
Btpreaeniaiion/ 

Z  4k5  Wm.  IV.  c.  76,  s.  38.  §  Jb.,  ss.  18,  26,  42,  46,  etc. 
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thus  ruined,  or  listening  to  any  inquiry.*  This  is  in  direct  vio- 
lation of  common  sense,  of  Magna  Charta,  and  of  every  consti- 
tutional principle,  and  rule  of  plainest  right  and  honesty.  Unhap- 
pily it  is  no  theoretical  power.  It  is  thus  exercised  whenever 
caprice  can  he  thus  gratified.  In  the  same  way,  however  much 
the  Board  of  Guardians,  knowing  all  the  facts  and  circumstances, 
may  know  the  mischief  and  useless  cost  of  appointing  certain 
officers,  the  Poor  Law  Board  may,  at  its  arbitrary  caprice, 
require  and  compel  them  to  appoint  such  officers.  Instances 
of  this  form  of  the  exercise  of  its  arbitrary  caprice  are  also 
by  no  means  wanting.f    Even  constituted  as  they  are,  Boards 

*  4  k  5  Wm.  lY.  c.  76,  s.  46  ;  and  see  R.  v.  Poor  Law  Commissioners, 
11  A.  ft  E.  658 ;  R.  v.  Braintree,  1  Q.  B.  130 ;  R.  v.  Poor  Law  Commis- 
sioners, 20  Law  Journal,  M.  C.  236 ;  ex  parte  Teather,  19  Law  Jouinal, 
M.  C.  70. 

t  In  Mr.  Hyde's  speech,  made,  by  order  of  the  Commons,  before  the  Lords 
in  April,  1641,  on  the  subject  of  the  Counsel  of  the  North,  there  occur 
several  passages  singularly  appropriate  to  the  present  subject.  Mr.  Hyde 
and  his  associates  succeeded  then,  on  the  identical  grounds  thus  put,  in  up- 
setting Star  Chamber,  Court  of  High  Commission,  and  Counsel  of  the  North. 
In  our  day,  Mr.  Hyde's  successors  and  their  followers  have  succeeded  in  rein- 
troducing, on  a  fiir  larger  scale,  a  system  and  juriHdiction  mu-ked  by  precisely 
the  same  characteristics  as  he  then  so  emphatically  and  justly  denounced  as 
contrary  to  Magna  Charta,  which  declares  "  that  all  proceedingn  shall  be 
per  legale  judicium  parium,  et  per  legem  terra"  whereas  "  this  jurisdiction 
tells  you,  you  shall  proceed  according  to  your  discretion,  that  is,  you  shall  do 
what  you  please."  In  the  same  speech  he  adds,  what  might  have  been  written 
in  prophetic  application  to  the  New  Poor  Law  system  : — "  Such  a  confusion 
hath  this  discretion  produced,  as  if  discretion  were  only  removed  from  rage 
and  fiiry^  No  inconvenience,  no  mischief,  no  disgrace  that  the  malice  or  in- 
solence or  curiosity  of  these  commissioners  had  a  mind  to  bring  upon  that 
people,  but,  through  the  latitude  and  power  of  this  discretion,  the  poor 
people  have  felt :  this  discretion  hath  been  the  quicksand  which  hath  swal- 
k>wed  up  their  property,  their  liberty."  On  the  same  subject,  that  distin- 
guished Judge,  Lord  Camden,  forcibly  said,  a  century  and  a  half  later : — 
*'  llie  discretion  of  a  Judge  is  the  Law  of  tyrants.  It  is  always  unknown. 
It  is  diflferent  in  different  men.  It  is  casual,  and  depends  upon  constitution, 
temper,  and  passion.  In  the  best  it  is  oftentimes  caprice.  In  the  worst,  it 
is  every  vice,  folly  and  passion  to  which  human  nature  is  liable.'*^  Lord 
Coke  exhorts  Parliament  to  *'  leave  all  causes  to  be  measured  by  the  golden 
and  straight  metewand  of  the  Iavw^'*  and  not  by  "  the  incertain  and  crooked 
cord  of  JHacreHcn  ;"'^  an  exhortation  which  Parliament  has  carefully  disre- 
garded. It  is  this  "incertain  and  crooked  cord**  which  is  set  up  by  the  New 
Poor  Law  A-cts,  and  by  all  the  similar  branches  of  the  functionary  system 
which  our  day  has  seen  spring  up,  with  mushroom  growth,  in  England. 


>  Judgment  in  the  case  of  Hindson  v.  Kersey,  1771.  *  4  Inst  41. 
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of  Guardians  have  been  found,  however,  in  many  places,  not  to 
be  so  subservient  as  was  expected.  In  several  instances,  such 
Boards  have  successfully  resisted  the  attempts  of  the  Poor  Law 
Board,  to  grasp  at  an  arbitrary  control  even  beyond  what  could 
be  brought  within  the  terms  of  the  numerous  Acts  which  they 
have  gotten  to  be  passed  in  order  to  secure  their  powers  ;*  thus 
startling  the  Poor  Law  Board  into  the  unexpected  discovery 
that  even  itself  "  has  not  such  an  absolute  authority  but  that 
its  proceedings  are  bound  by  Law."t  The  cases  where  such 
resistance  is  possible  are  however  narrow,  and  have  been  gra- 
dually and  carefully  more  and  more  narrowed ;  nor  can  the  ad- 
ministration of  the  relief  of  the  poor  assume  again  a  sound  and 
healthy  state,  until  the  whole  of  the  modern  Legislation  on  the  * 
subject  has  been  remodelled,  in  a  very  different  spirit  to  that 
which  characterizes  all  the  Acts  known  under  the  general  name 
of  the  "  New  Poor  Law,"  and  until  the  dealing  with  it  has  be- 
come marked  by  practical  statesmanship,  instead  of  by  pedantic 
and  ever-suspicious  doctrinairism. 

Justices  of  the  Peace  are  ex  officio  Guardians,  under  the  New 
Poor  Law  Acts ;  which  they  are  not  under  Gilbert's  Act.  It 
has  been  seen  that  it  was  the  individual  and  irresponsible  power 
given  to  justices,  by  some  old  Acts,  which  produced  most,  if  not 
aU,  of  the  evils  which  the  authors  of  the  New  Poor  Law  paraded,  ' 
as  the  grounds  that  made  necessary  the  adoption  of  a  new  sys- 
tem in  the  management  of  such  affairs.  But  the  power  of  jus- 
tices, as  members  of  Boards  of  Guardians,  is  not  of  the  same 
nature  as  it  was  formerly ;  and  however  wanting  in  principle  may 
be  the  propriety  of  their  being  declared  ex  officio  members  of 
such  Bodies,  it  must  be  confessed  that,  appointed  as  the  other 
parts  of  the  Board  of  Guardians,  are,  the  Justices  are  at  least 
as  likely  to  form  a  useful  and  independent  part  of  it  as  any 
other  members.  Such  ex-officio  members  can  only,  like  any 
other  members,  act  as  Guardians  at  the  regular  meetings  of 
the  Board  %   They  have  no  individual  or  independent  authority. 

A  person  called  "  visitor*'  is  named  in  Gilbert's  Act ;  to  whom 
vague  and  indefinite  powers  and  duties  are  assigned.  He  also 
is  chosen  in  open  meeting  by  the  parishioners.  The  Visitor 
and  Guardian  or  Guardians,§  thus  chosen  by  the  Parishioners 

*  See,  among  others,  the  cases  oited  in  the  note  to  p.  163. 

t  Ck>ke  4  Inst  276.  :(  4  &  5  Wm.  IV.  o.  76,  s.  38. 

§  See  33  Geo.  III.  c.  35,  s.  2,  and  41  Geo.  III.  c.  9,  s.  1.     There  U  an  inhe- 
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under  Gilbert's  Act,  form  a  corporation  in  each  Parish  where 
the  Act  is  adopted.  In  that  capacity  they  can  sue  and  be 
sued,  take  and  hold  or  lease  lands,  etc.  etc.  This  fact  is  impor- 
tant, as  one  among  the  many  illustrations  of  the  capacity  of 
Committees  appointed  by  Vestries  to  become  and  be  a  corpora- 
tion ;  a  suggestion  which  has  recently  been  ignorantly  ridi- 
culed by  those  seeking  further  to  curtail  and  shackle  indepen- 
dent parochial  action  and  the  practice  of  efficient  Local  Self- 
Q-ovemment.  Even  the  New  Poor  Law  recognizes  the  Boards 
of  G-uardians  as  Corporations, — whether  in  Unions  or  single 
Parishes.* 

The  specific  functions  and  powers  of  Guardians  under  Local 
Acts  depend,  in  each  case,  on  the  precise  terms  of  the  Act. 
These  difier  greatly  in  different  places,  according  to  the  cir- 
cumstances of  the  place.  Though  it  has  been  seen  that  they 
are  brought  under  the  control  of  the  Poor  Law  Board,  and  liable 
at  any  time  to  its  interference,  and  thus  have  no  real  indepen- 
dence, they  unquestionably  have  all  the  powers  that  the  local 
Acts  give,  except  where  these  are  thus  interfered  with  by  any 
rules  or  orders  of  the  Central  irresponsible  Board.  The  same 
remarks  apply  to  the  Guardians  under  Gilbert's  Act.  As  to 
the  Guardians  of  Unions  and  Parishes  under  the  New  Poor 
Law  Act,  it  has  been  seen  that  they  have  not  even  the  shadow 
of  separate  and  original  authority .f  They  owe  their  origin  to 
the  Central  Board's  will  and  pleasure.-  Their  very  number  and 
their  duties  are  such,  and  such  only,  as  the  Central  Board  pleases 
to  "  prescribe."  Every  shadow  of  constitutional  principle,  and 
of  the  Common  Law  as  to  Local  Self- Government,  is  set  at 
naught  and  overridden  by  this  system.     It  would  be  out  of 

rent  vice  in  Qilbert's  Act  and  these  Acts,  however ;  inasmuch  as  the  consent 
of  Justices  is  made  necessary,  in  addition  to  that  of  the  inhabitants ;  and 
the  Justices  select  from  (though  limited  in  their  selection  to)  those  nomi- 
nated by  the  Parish.  The  "Guardians"  are  also  too  few.  Hence  those 
Acts  have  not  been  veiy  generaUy  applied.  Salaries  are  affixed  to  the 
office  of  these  Guardians  at  the  pleasure  of  the  parishioners. 

*  5  &  6  Wm.  IV.  c.  69,  s.  7. 

f  Even  in  case  of  flagrant  outrage  committed  by  a  master  upon  a  ser- 
vant, the  Guardians  (who  till  very  lately  could  not  prosecute  at  all)  are 
not  allowed  to  prosecute  without  an  apparatus  of  certificates  and  services  ; 
which  itself  disallows  any  volition  on  their  parts  ;  and  the  requiring  which 
will  usually  defeat  the  ends  of  justice.  14  &  16  Vict.  c.  11.  s.  6.  See  Local 
Self-Government,  etc.,  p.  61.  It  was  the  case  there  named,  that  led  to  even 
this  halting  enactment 
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place  to  dwell  here  at  all  upon  the  officers  of  these  Boards  of 
Ghiardians.*  They  are,  in  no  sense,  Parish  Officers.  They  all 
owe  their  existence  and  appointed  duties,  not  to  their  nominal 
masters,  but  to  the  Central  irresponsible  Board.  Their  reten- 
tion of  office  depends  on  the  breath  of  the  latter,  not  on  the 
discbarge  of  their  duties,  or  neglect  of  their  duties,  to  the 
former.  Neither  gratitude  nor  responsibility  binds  them,  either 
to  the  Parish  or  the  Board  of  Guardians.  Thus  eyerj  bond  of 
mutual  sympathy  or  of  wholesome  neighbourship,  is  carefully 
proyided  against  being  let  grow  up.  They  are,  in  common 
with  the  Board  of  Guardians  itself,  simply  parts  of  the  func- 
tionary apparatus  of  a  cold  and  hard  bureaucratic  system. 

*  Among  these  are  tlie  Clerk  to  the  Guardians,  Treasurer  of  the  Union, 
Chapla^,  Medical  Officer  for  the  Workhouse,  District  Medical  Officers,  Mas- 
ter of  the  Workhouse,  Matron  of  the  Workhouse,  Schoolmaster,  Schoolmis- 
tress, Porter,  Nurse,  Relieving  Officers,  Superintendent  of  Out-door  Labour. 
(Order  of  24th  July,  1847,  Art.  153.)  The  very  enumeration  carries  unan- 
swerable proof  of  the  absurdity  of  the  system,  and  of  the  mere  pedantry  and 
narrow-mindedness  of  its  authors. 


Id 
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Few  Parish  Officers  are  of  older  date  than  Collectors.  One  of 
the  most  interesting  recorded  cases  that  remains  to  us,  illus- 
trating the  powers  of  the  Parish  at  Common  Law,  as  an  insti- 
tution of  Local  Self-Govemment,  is  that  of  an  action  arising 
out  of  a  distraint  made  hj  Collectors  chosen,  hy  that  name,  at 
a  meeting  of  the  Parishioners,  to  gather  in  a  tax  made  upon  all 
the  Parishioners  under  a  Bye-Law  or  Ordinance  of  the  Parish. 
This  case  was  adjudged  upon  in  the  year  1371 — nearly  fiye 
centuries  ago ; — so  ancient  is  the  custom  and  recognized  func- 
tion of  the  Parish  to  manage  its  own  affairs ;  to  tax  itself  for 
all  works  for  the  common  good  of  its  neighbourhood ;  and  to 
take  all  necessary  steps,  and  appoint  officers  invested  with  full 
powers,  to  collect  and  levy  such  tax.  The  only  issue  allowed 
to  be  raised  in  that  case  was  the  fact  of  the  assent  of  the  Parish 
to  the  Bye-Law ;  that  is,  whether  or  not  the  rate  was  actually 
made.  The  power  of  the  Parish  to  invest  its  own  chosen  Col- 
lectors with  full  authority  to  distrain,  if  necessary,  is  not  pre- 
tended to  be  even  questionable.* 

An  infinite  number  of  other  illustrations  might  be  quoted,  to 
show  that  the  appointment  of  "  Collectors''  has  always  been  a 
customary  thing  in  Parishes,  and  that  this  has  always  been  re- 
cognized and  supported  by  the  Common  Law.  It  is  sufficient 
to  add,  that  the  name  and  functions  of  these  officers  are  found 
recognized  in  27  Henry  VIII.  c.  25,  in  reference  to  moneys 
appropriated  for  the  Poor ;  and  also,  as  already  mentioned,!  in 

*  Year  Books,  44  Edw.  III.  fo.  18  and  19.  As  to  the  power  of  distraint, 
incident  cu  of  course  to  the  power  of  making  an  ameroement  or  tax,  see  8 
Goke*B  Reports,  pp.  40,  41,  etc.,  and  11  Coke,  45  (a),  etc. ;  and  illustrations 
after,  Chap.  VIII.  Sec.  7.  A  brief  quotation  from  "  Doctor  aod  Student" 
will  be  enough  in  this  place.  "  If  a  township  be  amerced,  and  the  neigh- 
bours by  assent  assess  a  certain  sum  upon  every  inhabitant,  and  agree  that 
if  it  be  not  paid  by  such  a  day,  that  oertun  persons  thereto  assigned  shall 
iUstrain ; — in  this  case  the  distress  is  lawful." — Dialogue  II.  c.  9. 

t  Before,  p.  149,  note  f.    See  also,  I.  Stzype^s  Annals,  p.  463. 
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5  &6  Edw. YI.  c.  2 ;  5  Elis.  c.  3, etc.  Old  pariah  records, well 
kept,  ofben  contain  regular  mention  of  the  choice  of  **  Collec- 
tors" as  one  of  the  sets  of  annuallj  elected  officers. 

Where,  therefore,  modem  Statutes  name  Collectors,  it  is 
either  a  mere  re-declaration  of  what  the  Common  Law  has 
alreadj  long  recognized,  or  there  is  an  attempt  at  the  inno— 
Tatorj  fettering  and  restraint  of  those  functions  of  self-manage- 
ment which  the  Common  Law  has  always  sanctioned.     The 
Highway  Act  (5&  6  Wm.  IV,  c.  50) — which  is,  in  many  off 
its  provisions,  one  of  the  most  constitutional  Acts,  affecting. 
Local  Self- Government,  that  the  present  century  has  seen — is 
an  example  of  the  former.     By  section  36  it  is  declared,  sug-- 
geitively*  and  simply  in  affirmance  of  the  old  Common  Law 
and  Practice,  that  the  Surveyor  of  any  parish, — having  first  ob^ 
tained  the  consent  of  the  majority  of  the  inhabitants  in  Yestiy 
assembled, — may  appoint  a  collector  or  collectors  of  the  rates, 
and  remove  him  when  necessary,  and  pay  him  such  salary  as 
the  said  inhabitants  in  Vestry  assembled  shall  think  reason- 
able.t     Thus  the  Surveyor  has  no  power  in  this  behalf  inde- 
pendent of  the  Vestry. 

The  coUector  of  Highway  Eates  thus  appointed,  has  full 
powers  of  distraint,  subject  to  certain  formalities  securing  uni- 
formity of  method.:^  He  is  of  course  bound  to  account  to  the 
Siurveyor  for  all  moneys  received  by  him,  and  to  produce  lists 
of  defaulters.  He  is  severely  punishable  for  the  neglect  of  these 
duties.§ 

The  appointment  of  Collector  of  Church  Rates,  or  of  any 
other  Rate  determined  on  by  Vestry,  also  remains,  as  it  always 
was,  in  the  hands  and  under  the  entire  control  of  the  Vestry. 
And  whenever  a  Church  Rate  is  made,  care  should  be  taken  to 
appoint  such  collector,  in  order  to  avoid  delay  and  expense.lT 

With  respect  to  Poor  Rates,  it  has  already  been  seen  that 
the  old  Law  expressly  recognized  the  right  of  the  Vestry  to 

*  See  before,  p.  184. 

-f-  This  appears  to  have  been  precisely  the  way  in  which  the  Collectors  of 
Poor  Kates  were  appointed  nnder  5k  ^  Edw.  VI.  c.  2,  and  5 Elis. c.  8,  etc. 
The  Head  officers  of  the  Parishes  appointed  them,  under  those  Acts,  in  the 
presence  of  all  the  inhabitants  ; — ^which  of  course  means,  on  the  choice  and 
assent  of  the  latter.  The  old  oases,  and  old  Vestry  Minute  Books,  put  it, 
simply,  that  the  Collectors  were  chosen  by  the  inhabitants. 

X  Compare  5  &  6  Wm.  IV.  c.  50,  ss.  34  and  36.  See  also  12  &  13  Vict. 
c.  14. 

§  5  &  6  Wm.  IV.  c.  50,  s.  38.  1?  See  after.  Chap.  VIII.  Seo.  5, 
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assign  the  duties  of  Collector  of  Poor  Bates  to  whom  it 
pleased.  At  Common  Law,  every  Vestry  appointed  its  own  Col- 
lector, at  will,  for  this  or  for  any  other  matter  of  collection. 
The  Statute  69  Geo.  III.  c.  12,  did  but  re-declare  this  power, 
and  suggest  its  universal  exercise.*  The  Poor  Law  Board,  soon 
after  its  own  appointment,  attempted  to  control  this  matter ; 
to  take  the  collectorship  out  of  the  hands  of  those  whom  the 
collection  alone  concerned,  and  to  enforce  the  appointment  of 
these  officers  by  the  Guardians ;  that  so  the  officers  thus  ap- 
pointed might  be  entirely  subject  to  its  own  caprice.  This 
attempt  received  however  an  unexpected  check  from  the  Courts 
of  Law ;  the  Judges  declaring,  not  only  that  the  attempt  was 
unwarranted  by  Law,  but  that  making  such  officers  accountable 
to  the  Guardians,  instead  of  to  the  Overseers  of  each  Parish,  is 
plainly  incompatible  with  the  safe  and  correct  fulfilment  of  the 
office  of  such  Collector. f  Upon  this,  and  notwithstanding  this 
expression  of  opinion  by  the  Judges,  an  Act  was  passed,  as  al- 
ready noticed,  legalizing  all  previous  illegal  orders  made  by  the 
Poor  Law  Board,  and  all  the  illegal  appointments  made  under 
them,  but  not  giving  any  power  to  make  new  Orders.  Finally, 
a  still  later  Act,  also  folly  noticed  before,  enables  the  Poor  Law 
Board  to  make  an  Order  for  the  appointment  of  a  Collector  for 
any  Parish  in  their  Union  by  the  Guardians,  if  the  Ghiardians 
request  iV.J  In  this  case,  the  absolute  control  over  the  Col- 
lector, his  mode  of  appointment,  salary,  functions,  tenure  of 
office,  and  everything  else,  rests  with  the  Poor  Law  Board. §  If 
such  a  Collector  is  appointed,  the  Parish  cannot  appoint  one  for 
the  eame purpose^ — ^that  is,  as  Collector  "of  the  Foor  Bates."|| 
It  extends  no  further.  The  Poor  Law  Board  has  no  power 
beyond  the  letter  of  these  Statutes,  while  the  Parish  retain  all 
their  rights  «id  powers,  except  as  thus  much  expressly  inter- 
fered with.   This  branch  of  the  subject  has  been  so  fully  entered 

*  The  express  object  of  appointing  the  officer  named  "  Assistant  Over- 
seer" usually  was,  before  the  New  Poor  Law,  that  he  might  act  as  Col- 
lector ;  being  paid  for  his  labour  in  collecting  the  rates,  instead  of  the 
Overseers  having  to  ondeigo  that  labour  unpaid.  See  59  G^.  III.  c.  12, 
s.  7 ;  and  fully  hereupon  before,  Sec.  6. 

t  E.  V.  Poor  Law  CommissionerB,  9  A.  &  E.  911.  See  the  remarks  of 
Patteson  J.  in  that  case. 

X  See  before,  Sec.  €  of  this  Chapter ;  particularly  pp.  162, 1 63  and  notes. 

§  7  &  8  Yict.  c.  101,  B.  62.    See  before,  pp.  178,  176, 177. 

il  2  &  8  Yict.  c.  84,  8.  2  ;  and  7  &  8  Vict.  c.  10,  ss.  61  and 
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into  already,  in  treating  of  ABsistant  Overseers,  that  it  must  be 
needless  to  dwell  more  upon  it  here.  It  need  only  be  added, 
that  when  men's  affairs  are  better  conducted  and  attended  to, 
bj  those  concerned  being  taught  and  encouraged  to  neglect 
them,  and  disabled  from  attending  to  them,  than  by  the 
responsibility  of  well  discharging  them  being  fixed  upon 
themselyes,  and  made  to  be  constantly  felt ;  and  when  the  right 
way  for  men's  affairs  to  be  well  managed  is  to  allow  others,  over 
whom  they  have  no  control,  and  who  have  no  interest  in  the  re- 
sults, and  no  responsibility  to  them,  to  be  irresponsibly  set  over 
them  to  manage  those  affairs  for  them ;  then — but  certainly  not 
tin  then — ^will  the  system  attempted  to  be  imposed,  as  to  the 
appointment  and  control  of  Collectors,  by  the  New  Poor  Law, 
prove  itself  a  sounder,  and  wholesomer,  and  more  beneficial 
system  than  that  recognized  for  so  many  ages  by  general  prac- 
tice and  the  Common  Law. 

liVTienever  a  Collector  is  appointed,  be  it  for  whatever  Eate 
it  may,  proper  Security  should  be  required  to  be  given  by  him 
to  the  other  Parish  Officers,  for  the  faithful  discharge  of  his 
duties,  before  he  is  allowed  to  begin  the  actual  work  of  Col- 
lection. Li  the  case  of  Highway  Bates,  the  Security  will, 
with  obvious  propriety,  be  given  to  the  Surveyors  ;•  in  the  case 
of  Church  Bates,  or  any  other  rate  made  by  any  Bye-Law  of 
Vestry,  to  the  Churchwardens.  If  the  Collector  of  the  Poor 
Bates  be  the  Assistant  Overseer,  appointed  under  59  Geo.  III. 
c.  12,  s.  7,  the  security  will  be  given  to  the  Churchwardens  and 
Overseers.  K  the  Poor  Bates  of  the  Parish  be  collected  by  a 
Collector  appointed  by  the  Guardians,  under  the  vicious  New 
Poor  Law  system  above  alluded  to,  he  is  entirely  irrespoiisible 
to  the  Parish.  His  salary  (though  of  course  paid  by  the  Parish), 
his  tenure  of  office,  and  the  mode  of  discharging  his  duties,  are 
ordered  and  controlled  by  the  Poor  Law  Board ;  and  the  Se- 
curity is  to  be  given  to  the  Board  of  Guardians,  who  alone  can 
put  the  same  in  force.f 

In  taking  security,  it  is  a  good  rule  never  to  accept  less  than 
two  sureties.  Thus  is  loss  less  likely  to  be  incurred,  and  col- 
lusion less  possible.  The  bonds  should  not  be  required  to  be 
excessive  in  amount,  but  such  as  will,  in  the  case  of  either 
surety,  fisdrly  cover  any  sum  that  the  collector  can  ever  have  in 

*  And  see  5  &  6  Wm.  IV.  c  50,  8.  37.    No  stamp  is  needed, 
t  7  &  8  Vict.  c.  101,  8.  61. 
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his  hands  at  one  time,  as  well  as  any  probable  amount  of  costs 
of  proceedings.  The  sureties  should  be  renewed  as  often  aa 
there  is  any  change  of  circumstances  or  arrangements;  for, 
though  the  Bond  will  often  continue  legally  available  under 
certain  changes,  and  even  Bankruptcy  will  not  enable  a  man 
to  throw  off  his  direct  responsibility  under  such  a  Bond,*  the 
distinctions  in  these  cases  are  narrow,  and  the  experiment  of 
relying  on  them  will  be  hazardous,  and  generally  prove  expen- 
sive ;  while  no  safe  collector  will  ever  find  difficulty  in  renewing 
his  sureties  every  year,  if  that,  which  will  be  a  very  wholesome 
rule,  should  be  required  of  him.  It  must  always  be  remem> 
bered,  that  the  more  persons  there  are,  and  the  more  nearly 
interested  in  a  man's  honesty  and  well  behaviour, — and,  by 
the  same  rule,  the  more  frequently  they  are  reminded  of  that 
interest, — the  more  watchfulness  and  therefore  safety  will 
there  always  be,  that  he  may  not  be  led  astray  by  any  of  those 
temptations  which  fisdl  in  the  way  of  every  man. 

*  See  Cast  v.  AnnBtrong :  Exchequer,  1  July,  1856. 
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Section  IX. 

▲UDITOBS. 

To  the  proper  and  satisfactory  management  of  any  business  or 
affairs  inyolving  the  outlay  of  moneys,  nothing  is  more  essen- 
tial than  a  sound  and  uneyadible  system  of  making  up  accounts. 
This  is  no  less  necessary  in  Parish  affairs  than  in  those  of  any 
prhrate  person.  Individual  officers  will  have  an  effectual  check 
put  upon  extravagance,  and  also  upon  neglect,  only  when  they 
have  regularly  to  produce  accounts,  with  vouchers,  of  all  re- 
ceipts and  expenditure ;  and  when  they  know  that  these  will 
be  gone  over,  item  by  item,  and  tested  and  reported  on. 

In  Parishes  where,  from  their  small  size  or  the  thinness  of 
population,  the  Vestry  meetings  consist  of  but  few,  the  busi- 
ness will  seldom  be  heavy,  and  the  numbers  will  not  be  too 
great,  nor  the  accounts  too  complicated  or  numerous,  for  an 
actual  audit  of  all  accounts  to  be  made  by  the  full  Vestry  itself. 
But  these  cases  will  now  hardly  be  found,  except  in  merely  rural 
parishes.     In  other  cases,  the  laying  accounts  before  the  full 
Vestry,  if  that  alone  is  done,  will  be  little  more  than  an  eva- 
sion of  responsibility ;  as  the  numbers  are  too  great,  and  the 
business  will  have  become  too  extensive,  for  anything  like  a  true 
audit  and  testing  of  the  accounts  to  take  place.*    In  all  such 
cases,  the  proper  course  is,  that  there  shall  every  year  be  chosen, 
among  other  Parish  Officers,  but  separate  from  all  others,  a 
Committee  of  Audit ;  whose  duty  shall  be,  to  have  all  the  ac- 
counts of  all  the  officers,  trustees,  etc.,  of  the  Parish,  put  in 
their  hands,  and  to  go  over  each  of  these,  item  by  item ;  com- 
paring each  with  the  vouchers  on  both  debit  and  credit  side ; 
reducing  each  to  a  clear  debtor  and  creditor  balance-sheet ;  and 
laying  the  same,  with  a  general  report  upon  the  whole, — calling 
attention  to  any  special  matters  needing  notice, — before  a  full 
Vestry  expressly  summoned  to  receive  such  Beport.     Thus  the 
accuracy  of  every  account  has  a  careful  test  applied  to  it. 
The  correctness  of  all  payments,  as  well  as  of  all  receipts,  is 

*  See  before,  p.  114. 
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ascertained :  none  of  the  former  can  be  improperly  made,  none 
of  the  latter  improperl j  evaded.  Eveiy  case  of  doubt  or  ques- 
tion, on  either  side,  will  be  laid  before  the  full  Vestry,  and  its 
opinion  taken  thereon,  on  a  distinct  issue.  At  the  same  time, 
the  Vestry  will  form  a  real  and  convenient  court  of  appeal,  if 
either  any  officer  complains  of  hard  measure  as  having  been 
dealt  him  by  the  auditors,  or  any  parishioner  desires  to  raise  a 
point  on  any  matter  within  his  knowledge,  or  as  to  which  he 
desires  special  information. 

This  course  has  long  been  taken  in  most  parishes.*  Audi- 
tors have  been  appointed,  in  accordance  with  the  Common  Law 
powers  and  functions  already  shown  to  belong  to  Parishes. 
Bye-laws  such  as  the  following  will  be  found  on  many  Vestry 
Minute-Books : — 

'^  Besolved :  that  in  future  the  several  accounts  relating  to 
tliis  Parish,  be  audited  by  a  Committee  appointed  for  that  pur- 
pose ;  and  that  a  fresh  Committee  be  appointed  on  the  usual 
day  for  the  nomination  of  Overseers." 

To  the  same  end  we  find  such  entries  as  the  following : — 

"  That  the  Vestry  Clerk  do  call  upon  aU  officers  for  their  ac- 
counts, and  vouchers  for  their  disbursements  ;  and  that  he  do 
carefully  examine  the  same,  and  enter  them  in  a  book,  prepa- 
ratory to  a  Vestry  being  called  for  auditing  such  accounts." 

"  That  a  Book  be  kept  at  the  Vestry,  for  the  express  purpose 
of  entering  the  accounts  of  the  different  Officers,  tfter  they 
have  been  audited,  and  sanctioned  by  the  Vestry." 

"  That  the  Vestry  clerk  do,  on  or  before  the  6th  of  January, 
require  every  Trustee  or  Trustees  of  every  Parish  Estate,  or 
Charity,  to  deliver  in  their  accounts,  made  up  to  the  31st  of 
December :  and  that  a  Book  be  kept  for  the  entiy  of  such  ac- 
counts." t 

These  Bye-Laws,  all  of  which  are  original  and  genuine,  pre- 
sent a  very  complete  outline  of  a  sound  system  of  audit ;  and 
provide  for  what  is  of  course  essential,  the  record  of  its  result. 

The  Committee  of  Audit  should  always  meet  in  the  middle 
of  March  in  each  year,  at  the  latest,  in  order  that  it  may  have 
full  opportunity  of  going  over  the  accounts,  and  presenting  an 
accurate  report  upon  them  to  the  Easter  Vestry. 

*  The  Act  27  Hen.  VIII.  o.  25,  s.  14,  recognizes  gach  a  Committee  of  Audit 
of  the  Gollecton'  Accounts,  to  consist  of  the  Ghurchwardens  and  four  or  six 
others.  t  See  after.  Chap.  YII.  Sec.  12. 
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Ereiy  officer  should  be  required  to  bring  in  his  accounts  to 
this  Committee  of  Audit  every  year.  If  he  refuse,  or  if  (either 
on  such  refusal,  or  on  some  defect  found)  the  Vestry  do  not 
choose  to  pass  his  accounts,  the  course  is  simple.  All  parish 
funds  belong  (on  behalf  and  to  the  use  of  the  parish)  to  the 
churchwardens.*  These  can  proceed  against  the  late  church- 
wardens, or  any  other  withholders  of  property  or  funds.  In 
the  same  way,  the  incoming  Surveyors  can  proceed  against  the 
late  Surveyors  for  any  balance  which,  by  the  non-allowance  of 
the  accounts  by  the  Vestry,  remains  due  to  the  Parish.f  And 
eo  in  other  cases. 

It  should  be  remarked  that  it  is  essential  to  a  true  audit,  that 
it  start  from  an  admitted  and  fixed  Basis.  That  is  to  say ;  if  it 
is  a  new  account,  of  course  it  begins  at  the  beginning, — which 
is  blank  on  each  side  :  if  it  is  a  current  account,  the  basis  of 
the  former  year  must  be  the  first  point  vouched  on  each  side. 
The  voucher  of  this  will  be  the  Balance-sheet  of  the  last  year, 
as  audited  by  the  Audit  Committee  and  passed  by  Vestry.  If, 
through  any  omission  or  previous  irregularity,  no  such  voucher 
exist,  the  Vestry  must  determine  some  datum,  on  each  side, 
which  shall  be  agreed  to  be  taken  as  the  fixed  starting-point  or 
Basis  for  all  future  audits.  That  being  once  done,  the  course 
will  thenceforth  be  clear. 

For  all  payments ;  the  receipts,  together  with  the  votes  of 
Vestry  in  case  of  special  work  ordered  or  of  regular  salaries, 
will  be  the  vouchers.  For  receipts ;  the  Bate  Books,  or  the 
tables  of  fees,  or  other  similar  documents,  compared  with  cor- 
responding entries  as  to  defaulters,  in  the  one  case,  and  matters 
done,  in  the  other,  will  be  the  vouchers.  In  each  case,  the  con- 
sideration of  the  regularity  and  good  faith  of  the  matter  of 
which  the  f(kct  is  thus  vouched,  should  form  an  essential  part 
of  the  audit  and  report.  Else  it  were  merely  mechanical ;  no 
security  whatever  to  the  Parish ;  no  check  whatever  on  irre- 
gularity. 

In  the  case  of  any  Law  Bill  incurred  in  Parish  business,  any 
Overseer  may  require  it  to  be  taxed  by  the  Clerk  of  the  Peace.  J 

*  Before,  pp.  99-101. 

t  See  before,  p.  112,  as  to  the  Surveyors'  acoouuts ;  p.  99,  as  to  the 
Churchwardens*  accounts ;  p.  130,  as  to  the  Constables*  accounts ;  p.  139, 
as  to  the  accounts  of  the  Inspectors  of  Lighting. 

J  7  &  8  Vict.  c.  101,  B.  89. 
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Several  late  Acts  of  Parlianient,  adopting  the  common  prac- 
tice as  to  auditors,  make  it  an  express  provision  that  auditors 
of  the  accounts  shall  be  appointed  by  the  Parish.  Such  is  the 
case  in  Hobhouse's  Act,  the  Burial  Act,  etc.*  As  these  only 
apply  in  the  special  cases  to  which  they  relate,  they  do  but  serve* 
now,  to  illustrate  the  more  universal  Common  Law  practice 
whence  this  provision  in  them  is  borrowed. 

It  has  been  already  seenf  that  the  Overseers'  accounts  are 
audited  by  special  auditors.  As  this  is  not  a  Parish  Audit,  it 
would  be  out  of  place  here  to  make  more  than  a  general  refe- 
rence to  it.  It  is  enough  to  say  that,  in  case  of  the  Overseers' 
being  dissatisfied  with  the  result,  they  may  appeal  to  the  Court 
of  Queen's  Bench  to  revise  the  auditors'  decision.:^  In  the  ease 
of  any  attorney's  Bill,  they  must,  in  order  to  be  able  to  do  this, 
take  care  that  it  has  been  taxed,  before  the  audit,  by  the  Clerk 
of  the  Peace,  or  it  will  be  too  late  to  appeal  against  its  disal- 
lowance. § 

It  must  be  added  that  the  last-named  auditors  are  not  inde- 
pendent. They  are,  in  fact,  one-sided ;  being  entirely  dependent, 
like  all  other  paid  officers  under  the  New  Poor  Law  System,  on 
the  mere  caprice  of  the  Poor  Law  Board — a  caprice  which  that 
Board  has  exercised  in  the  most  arbitrary  manner.  ||  Such 
auditors  difier  totally  from  such  true  auditors  as  above- 
named,  elected  by  those  concerned,  to  examine  and  test,  with- 
out quibbling  technicalism  or  pedantic  distinctions,  the  ac- 
counts of  officers  in  the  faithful  discharge  of  whose  duties  all 
are  equally  interested. 

*  See  the  Chapter  on  Parish  Committees.  f  Before,  p.  158. 

t  7  &  8  Vict.  0.  101,  s.  35.  There  are  also  powers  of  appeal  to  the  Poor 
Law  Board  (t6.  s.  36,  and  11  &  12  Vict.  c.  91,  s.  4) ;  but  these  are  of  little 
practical  value,  and  merely  put  a  further  range  of  arbitrary  caprice  in  the 
hands  of  that  Board. 

§  7  &  8  Vict.  c.  101,  B.  89.  See  R.  v.  Hunt,  Queen's  Bench,  8  May,  1856. 

II  See  before,  pp.  173,  174,  and  177.  In  the  Session  of  1866,  the  Poor 
Law  Board  attempted,  in  its  uniform  spirit  (see  before,  p.  165),  to  get  an  Act 
passed,  taking  away  from  Boards  of  Ghiardians  even  the  little  voice  they  have 
as  to  Auditors,  under  7  &  8  Vict.  c.  101,  s.  32  ;  and  making  these  officers 
the  direct  nominees,  as  well  as  the  dependants,  of  the  Board.  Happily,  this 
fresh  and  characteristic  attempt  was  rejected  by  Parliament. 
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Section  X. 

UXOIStBAB   OF  BIBTHS,   DSATHS,  AKD   HABBIAOES. 

The  practical  proTisions  made  for  eifectual  Eegistration  of 
Births,  Deaths,  and  Marriages,  will  be  more  properly  stated  in 
a  later  chapter  than  in  the  present.  As,  however,  Officers  exist, 
usuallj  having  Parishes  as  their  limits,  whose  special  duty  it 
is  to  make  these  registrations,  it  is  proper  shortly  to  state  the 
source  of  their  authority,  and  the  nature  of  their  duties. 

The  importance  of  such  Begisters  being  kept,  has  long  been 
felt.  Such  Begisters  exist,  of  great  antiquity,  in  very  many 
parishes.  So  long  ago  as  1547,  it  was  enjoined  that  "the  parson, 
vicar,  or  curate,  and  parishioners  of  every  Parish  within  this 
realn),  shall,  in  tbeir  churches  and  chappels,  keep  one  book  or 
register,  wherein  they  shall  write  the  day  and  year  of  every 
wedding,  christening,  and  burial,  made  within  their  parish  for 
their  time,  and  so  every  man  succeeding  them  likewise ;  and 
therein  shall  write  every  person's  name  that  shall  be  so  wedded, 
christened  or  buried.  And  for  the  safe  keeping  of  the  same 
book,  the  parish  shall  be  bound  to  provide,  of  their  common 
charges,  one  sure  coffer,  with  two  locks  and  keys,  whereof  the 
one  to  remain  with  the  parson,  vicar,  or  curate,  and  the  other 
with  the  wardens  of  every  Parish  church  or  chappel,  wherein 
the  said  book  shall  be  laid  up :  which  book  they  shall  every 
Sunday  take  forth,  and,  in  the  presence  of  the  said  wardens, 
or  one  of  them,  write  and  record  in  the  same  all  the  wed- 
dings, christenings  and  burials  made  the  whole  week  before  ;* 
and,  that  done,  to  lay  up  the  Book  in  the  said  coffer  as  afore. 
And  for  every  time  that  the  same  shall  be  omitted,  the  party 
that  shall  be  in  the  fault  thereof,  shall  forfeit  to  the  said 

*  The  terms  of  this  article,  so  cautious  in  requiring  the  entry  to  be  made 
in  the  presence  of  the  Churchwardens,  cannot  fail  to  remind  the  careful 
reader  of  the  terms  in  which  Lambard  informs  us  that  "  the  later  lawp  have 
hoTTOwed  some  use,  in  a  few  easy  matters,  of  spiritual  ministers,  chiefly  for 
the  help  and  readiness  of  their  pen." — Lambard*s  'Duties  of  Constables/ 
etc.,  p.  67. 
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cliurcli,  Ss.  4d,  to  be  emplojed  to  the  poor  men's  box  of  that 
Parish."* 

A  statute  of  William  III.  made  the  keeping  of  such  a  Ee- 
gister  obligatory  on  the  Minister  of  every  parish  and  place.t 
But  the  Statute  itself  was  passed  for  the  grant  of  a  tax,  to  assist 
in  carrying  on  the  war  then  pending.  This  special  enactment 
was  only  incidental.  And  it  was  but  the  declaratory  enforce- 
ment of  the  above  named  already  long  used  custom, — simply 
re-declared  there  in  order  to  prevent  evasion  of  the  tax. 

Later  Acts  have,  for  the  most  part,  changed  the  person  of  the 
Eegistrar.  The  Minister  still  remains  the  Begistrar  of  Marriages 
according  to  the  rites  of  the  Church  of  England.  But  special 
Eegistrars  are  appointed  for  registration  of  Births  and  Deaths, 
and  of  other  modes  of  Marriage.  These  Begistrars  are  not, 
however,  any  of  them,  appointed  by  the  Parishes.  Boards  of 
Guardians  are  required  to  divide  the  Union,  or  Parish  if  it  be 
a  single  Parish,  into  districts,  subject  to  the  approval  of  the 
Begistrar-General.  Superintendent  Begistrars  and  District  Be. 
gistrars  of  Births  and  Deaths,  are  then  to  be  appointed  by  the 
Boards  of  Guardians,  in  obedience  to  rules  and  qualifications  laid 
down  by  the  Begistrar-General.  In  default  of  appointment  by 
them,  it  is  made  by  the  Begistrar-General.  Every  such  office 
is  held,  also,  only  during  the  pleasure  of  the  Begistrar-General ; 
and  every  appointment  of  an  Officer  of  the  Union  to  be  such 
Begistrar,  is  subject  to  the  approval  of  the  Poor  Law  Board.^ 
Thus  there  is,  in  fact,  no  sort  of  volition  or  discretion  left  to 
Boards  of  Guardians  in  this,  any  more  than  in  any  other 
matter ;  while  the  Parishes  are  altogether  treated  as  incapables, 
not  to  be  thought  of.  This  is  not,  therefore,  an  office  which  can 


*  Injunotions  of  Edward  YI.,  Sparrow's  Canons,  p.  5.  It  is  carious  that 
the  corresponding  article  in  the  Injunctions  of  Elizabeth  (otherwise  exactly 
the  same  as  the  above)  makes  the  fine  ''  to  be  employed  the  one  half  to  the 
poor  men's  box  of  that  Parish,  the  other  half  toward  the  repairing  of  the 
churchy — Ih.  p.  70.  See  also  Burnett's  History  of  the  Reformation,  voL  i. ; 
p.  180  of  the  Collection  of  Records ;  where  the  whole  forfeit  is  to  be  em- 
ployed on  the  reparation  of  the  church. 

t  6  &  7  Wm.  III.  c.  6,  8.  20. 

t  See  6  &  7  Wm.  IV.  c.  86,  and  1  Vict.  c.  22.  Though  it  is  professed 
that4he  Clerk  to  the  Guardians  is  excepted,  and  that  he  is  to  be  Superinten. 
dent  Registrar  by  virtue  of  his  office,  this  exception  is  merely  nominal,  as  the 
Clerk  to  the  Quardians  is,  in  thalt  capacity,  dependent  on  the  pleasure  of  the 
Poor  Law  Board. 
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properly  engage  more  of  attention  in  treating  of  Parish  Officers. 
It  need  only  be  added  that,  while  the  Superintendent  Eegistrar 
of  Births  and  Deaths  is  also  Superintendent  Begistrar  of  Mar- 
riages by  virtue  of  his  office,  he,  and  not  the  Board  of  Guar- 
diaDs,  is  to  appoint  district  Biegistrars  of  Marriages  ;*  but  the 
number  he  may  so  appoint  is  limited  by  the  Eegistrar-General, 
and  the  appointments  themselves  are  subject  to  the  approval  of 
^e  Board  of  Guardians.  The  tenure  of  the  office  is  subject  to 
the  pleasure  of  either  the  Superintendent  Eegistrar  or  Begis- 
lanr-Greneral. 

*  6  4fe  7  Wm.  IV.  c.  85,  s.  17;  7  Wm.  IV,  4fe  1  Vict.  c.  22,  b.  22. 
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Section  XI. 

BEADEL. 

The  Beadel  gives  us  one  of  the  instances  in  which  an  old  Saxon 
name  is  retained,  expressing,  at  this  day,  the  same  office  and 
duties,  or  nearly  so,  as  it  originally  did.  The  Beadel  of  the 
Parish  is,  strictly,  the  bidder  to,  and  attendant  on,  the  Parish 
meetings.* 

Like  all  other  proper  parish  officers,  the  Beadel  is  chosen  by 
the  Parish,  in  Public  meeting  asseml^led.  Like  other  Parish 
Officers  also,  he  holds  office  during  the  pleasure  of  the  Parish  ; 
though  the  more  usual  course  is,  that  he  is  chosen  at  Easter,  at 
the  same  time  as  the  Churchwardens  and  other  officers,  to  hold 
the  office  for  a  year.  Unlike  those  cases,  however,  this  appoint- 
ment is  commonly  renewed,  from  year  to  year,  in  favour  of  the 
same  person  ;  and  is  so,  in  fact,  held  during  good  behaviour.  But 
the  annual  vote  of  appointment  should  always  be  taken,  in 
order  that  the  sense  of  responsibility  may  be  duly  maintained. 
Notwithstanding  such  appointment,  the  Beadel  may,  as  any 
other  Parish  Officer  may,  be  dismissed  at  any  time,  if  the  Vestry 
find  that  the  interests  of  the  Parish  need  it. 

The  office  of  Beadel  is  one  of  those  already  alluded  to,  which 

*  It  cannot  be  without  interest  to  tbe  reader  who  cherishes  liberal  in- 
quiries, to  be  reminded  that,  in  the  ancient  Anglo-Saxon  version  of  the  New 
Testament,  the  word  ''beadel"  is  used  in  its  modem  sense.  Thus: — 
"  Dy-lses  he  )>e  sylle  [>am  deman,  and  se  dema  \fa,m  hydele,  and  se  hydd  )>e 
sonde  on  cwertern  "  (lest  he  hale  thee  to  the  judge,  and  the  judge  deliver 
thee  to  the  officer,  and  the  officer  cast  thee  into  prison).  Luke  xii.  58. 

There  are  two  Anglo-Saxon  words ;  heodan  and  biddan ;  both  of  which 
appear,  in  our  corrupted  spelling,  as  hid.  But  "  bid  "  has  now  two  senses  in 
common  use,  exactly  corresponding  to  these  two  original  diflerent  words. 
There  is  bid,  to  command, — and  bidf  to  invite.  We  bid  a  servant  to  do  this, 
or  that ;  and  guests  are  bidden  to  a  feast.  Beadle  has  the  latter  sense.  It 
seems  to  be  from  biddan,  not  from  heodan.  The  past  tense  of  biddan  is 
spelled  "  bed."  Our  present  spelling  of  "  beadel "  or  "  beadle  "  is  this  word, 
the  personal  termination — "  el "  being  added.  "  Bydel,"  above  quoted,  is 
merely  a  corrupt  spelling,  such  as  are  often  found  in  some,  and  especially  the 
later,  lAanuscripts. 
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hsve  a  salary  comuionlj  attached  to  them.*  The  reason  of  this 
is,  that  its  duties  are  those  of  a  servant,  instead  of  representative 
and  involving  discretion,  as  are  those  of  Churchwardens,  Sur- 
veyors, Overseers,  and  others.  The  OflSce  is  usually  fiUed, 
therefore,  by  persons  of  good  character  in  the  Parish,  who  are 
able  to  discharge  the  duties  of  the  office  in  addition  to  their 
ordinary  calling.  The  appointment  to  it  is  a  mark  of  the  con- 
fidence and  goodwill  of  the  Parishioners,  which  is  always  an 
object  of  honourable  ambition,  though  the  salary  itself  is  gene- 
rally but  trifling.  The  amount  of  salary  is,  like  the  appoint- 
ment, entirely  in  the  hands  of  the  Vestry. 

The  duties  of  the  Beadel  consist  in  ministerially  making 
known  the  summons  to  all  Parish  Meetings  ;*  whether  this  be 
done  by  delivering  notices  from  house  to  house,  as  in  some 
parishes  t ;  or  by  pVoperly  affixing  the  notices,  signed  by  the 
proper  Officers,  on  the  places  where  they  are,  in  all  parishes, 
required  to  be  affixed.^  He  should  also  serve  all  summonses 
for  meetings  of  Committees  and  otherwise.  And  he  is  bound 
to  attend  at  every  Parish  Meeting,  and  elsewhere  when  re- 
quired by  the  Vestry,  in  order  to  summon  any  person  or  officer 
wanted,  or  to  execute  any  other  service,  as  messenger  or  other- 
wise, which  the  exigencies  of  the  meeting  require. 

It  is  also  the  duty  of  the  Beadel  to  fulfil  such  requisitions,  of 
a  similar  nature,  from  the  Churchwardens  and  other  Parish 
Officers,  as  arise  in  the  course  of  their  duties. 

The  Beadel  usually  summons  the  jury  for  coroner's  inquests, 
and  attends  the  inquest ;  duties  arising  out  of  the  last-named 
position  of  his  office  with  respect  to  the  principal  Parish  Offi- 
cers. The  summoning  of  that  jury  is  the  business  of  the  Con- 
stable. He,  as  a  Parish  Officer,  does  it,  ministerially,  through 
the  Beadel,  in  the  same  way  as  the  Churchwarden,  the  Sum- 
moner  of  the  Vestry,  issues  the  summons  to  a  Vestry  Meeting 
through  the  ministerial  hands  of  the  Beadel.  It  has  always 
been  an  important  part  of  the  duty  of  the  Constable  to  attend 
every  Inquest  in  the  Parish.  The  Coroner's  Jury  has,  as  will 
be  hereafter  shown,  a  direct  reference  to  the  Institution  of  the 
Parish.  Hence,  it  is  entirely  correct  for  the  Parish  Beadel  to 
do  all  that  is  needed  towards  and  during  the  inquiry. 

It  has  been  already  pointed  out  that  it  will  be  weU  to  take 

•  See  before,  pp.  161.  f  See  before,  p.  55. 

X  See  before,  pp.  54,  55. 
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care  that  the  Parish  Beadel  has  a  reg^ular  appointment  as  con- 
stable.* Even  without  such  appointment,  however,  the  com- 
mon law  recognizes  him  as  having  some  of  the  powers  of  the 
Constable,  and  as  having  always  the  duty  to  aid  that  officer. f 

It  is  common,  but  not  universal,  for  the  Beadel  to  attend  at 
the  Parish  Church  during  religious  service ;  though  the  origin 
of  his  office,  and  the  main  part  of  his  duties,  are  entirely  se- 
cular, and  have  no  connection  with  any  ecclesiastical  concern. 
His  attendance  at  the  church  during  religious  service  is  itself, 
in  such  cases,  nothing  more  than  a  matter  of  ceremony  and 
form,  not  one  of  any  active  duty ;  though,  should  any  brawling 
or  disturbance  arise,  he  may  properly  be  called  on  to  help  in 
restoring  order. 

At  the  same  time  it  must  be  remarked,  that  it  is  always  com- 
petent to  the  Vestry,  in  appointing  Beadels,  and  fixing  their 
salaries,  to  give  any  special  and  actditional  duties  in  charge  to 
them.  And  this  is  often  done ;  such  as  attending  on  schools, 
passing  vagrants,  etc.  etc.  Some  of  the  duties  formerly  ful- 
filled by  special  officers  appointed  at  the  Court  Leet,  are  often 
now  appointed  to  be  fulfilled  by  the  Beadel, — such  as  those  of 
the  very  useful  offices  of  Common  Driver, J  IIayward,§  etc. 

It  should  be  remarked  that,  while  there  are,  it  is  appre- 
hended, one  or  more  beadels  in  every  parish,  and  therefore  the 
name  is  commonly  connected  with  the  idea  of  a  parish  officer, 
beadels  are  not  found  only  in  Parishes.  Being  an  entirely 
secular  office,  it  will  naturally  be  found  in  other  ancient  insti- 
tutions analogous  to  Parishes.  Thus  there  are  hecuteh  attached 
to  many  ancient  Boroughs  and  Corporations.  There  are,  in- 
deed, beadels  to  the  separate  wards  of  the  City  of  London,  and 
elsewhere.  And  so  in  many  other  instances.  The  Beadel  is, 
in  short,  an  officer  whose  existence  is  proof  of  the  fact  and  long 
practice  of  active  Local  Self- Government. 

*  Before,  pp.  128, 130.  f  See  Lawrence  v.  Hedger,  8  Taunton,  14. 

X  That  is,  clearer  of  the  Commons  from  intruding  cattle.  He  takes  to  the 
pound  cattle  fbimd  straying  on  the  roadside,  etc. 

§  That  is,  the  Warden  or  watcher  of  Bounds  and  Enclosures — ^from  Anglo- 
Saxon  "hege"  (hedge),  not  "heg"  (hay).  Like 'the  last  named,  this  is  an 
office  essentially  constabular  in  character.  It  always  formed  an  article  of 
inquiry  at  the  Leet  and  Town,  whether  any  Hedges,  or  "  Hayes,"  had  been 
broken.  See  Lambard's  'Constable/  p.  38  ;  Kitchin,  'Charge  in  the  Court 
Leet,'  Art.  18  ;  etc. 
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The  Office  of  Sexton  is  one  which,  so  far  as  its  chief  and 
characteiistic  duties  are  concerned,  the  conditions  of  humanity 
make  absolutely  essential,  whatever  the  opinions,  teachings,  or 
religious  forms  of  men  may  be.  It  is  rightly  a  parochial  office ; 
because  it  is  in  the  discharge  of  a  common  duty,  and  for  the 
necessaiy  common  benefit  of  the  living,  in  every  community, 
that  burial  is  provided  for  the  dead. 

This  officer  is  always  to  be  chosen  by  the  Parishioners,  in 
the  same  way  as  other  parish  officers.  An  occasional  permissive 
courtesy  has,  here  as  elsewhere,  been  abused  into  a  claim  of 
right ;  and  the  usurpation  has,  though  only  very  lately,  been 
attempted  to  be  set  up,  in  some  parishes,  of  the  Minister  as- 
suming to  himself  to  make  the  appointment.  No  sanction  for 
this  exists.    It  is  unsupported  by  any  authority  whatever,*  and 

*  The  case  uBoally  cited  (R.  v.  Stoke  Damerel,  5  A.  and  E.  584)  is  not,  in 
fiusi,  an  authority  at  all  in  the  matter.  Certain  dicia  were  there  uttered,  but 
no  grounds  nor  authorities  were  given  for  them ;  nor  were  the  Principle 
involved,  nor  the  authorities  as  to  the  Fact  and  the  Law,  investigated  in  that 
case.  Those  dicta  are,  therefore,  in  no  sense,  an  authority  as  to  the  Law  on 
this  subject.  The  same  observations  apply  to  the  "presumption"  spoken  of 
in  Oaosfield  v.  Blenkinsop,  i  Exch.  234.  Such  a  "presumption  "  is  shown, 
above,  to  be  inoonsistetat  with  the  &cts.  The  lang^uage  of  Archbishop  Whit- 
giit,  on  p.  201,  is,  in  itself,  a  conclusive  answer  to  any  number  of  such  dicta. 

In  a  much  biter  case  than  either  of  the  above,  the  following  cautious  terms 
were  used : — "  The  Canon  was  appealed  to  on  both  sides,  as  determining 
the  right  of  appointment ;  and  the  question  therefore  is,  upon  the  proper 
construction  of  it.'*  Pindar  v.  Barr,  24  Law  Journal,  Q.  B.  88.  These 
words  plainly  show  the  desire  of  the  Court  to  be  distinctly  understood  as  not 
expressing  any  opinion  whatever  as  to  the  validity  of  the  Canon.  The  judg- 
ment in  the  same  case  contains  the  remarkable  avowal,  in  a  tone  of  com- 
pkUiU,  that  **  we  have  not  been  furnished  with  authorities."  {lb.  p.  84.)  The 
careful  reader  will  therefore  see  that  none  of  these  cases  even  professes  to  touch 
the  force  of  those  unequivocal  declarations  of  the  Law  and  the  Fact  which  will 
presently  be  quoted.  It  would  not  be  in  their  power  to  weaken  or  invalidate 
these :  but  it  must  be  satisfactory  to  every  one  who  reverences  the  purity  of 
the  administration  of  the  Law  in  England,  that  this  is  not  attempted  by 
them  ;  and  that  any  apparent  inoonsistenoy  between  these  and  the  older  do- 
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is  clearly  contrary  to  reason,  analogy,  and  Principle.  There  is 
not  the  shadow  of  a  pretext  for  the  existence  of  any  right  in 
the  Minister  to  appoint  the  Sexton.  The  Salary  and  Fees  of  the 
Sexton  (unless  fixed  by  custom)  always  depend  on  the  pleasure 
of  the  Vestry.  In  eyeiy  case,  the  parishioners  pay  them.  It 
is  a  matter  of  plain  Common  Bight,  needing  no  argument  nor 
proof,  that  they  for  whom  service  is  fulfilled,  and  who  pay  for 
its  fulfilment,  are  those  with  whom  the  appointment  and  choice 
must  always  be.  This  is,  however,  also  the  clear  Common  Law. 
Nor  is  the  fact  of  the  custom  less  clear.  The  words  of  Arch- 
bishop Whitgift,  which  will  be  quoted  in  the  next  Section,  leave 
no  doubt  as  to  the  uniform  and  undisputed  practice  on  this 
subject,  before  the  systematic  course  of  ecclesiastical  usurpation 
began  in  England.*  No  "  custom  "  can  have  grown  up  through 
such  usurpation,  in  derogation  of  the  original  right,  law,  and 
practice.  No  inability  or  indisposition,  for  a  time,  to  contest 
the  persevering  attempts  at  ecclesiastical  encroachments,  can 
grow  into  a  sanction  of  the  sacrifice  or  abandonment  of  the 
original  right,  law,  and  practice. 

The  sexton  is  a  paid  officer ;  his  salary  resting  wholly  on 
the  will  of  the  Vestry.  A  woman  may  be  sexton ;  and  female 
parishioners  may  vote  at  the  election  of  sexton.f 

The  principal  duty  of  the  Sexton  consists  in  digging  and 
preparing  graves.  He  has  also,  often,  the  duty  of  keeping  the 
church  clean  and  swept ;  of  opening  the  pews ;  of  attending  to 
the  lighting  of  fires,  and  other  things  needed  for  the  church ; 
and  of  being  present  during  service,  to  prevent  any  confusion 
or  disturbance.  A  separate  officer  is,  however,  often  appointed 
for  all  these  latter  duties.^  The  Sexton  usually  keeps  the  keys 
of  the  church. 

By  an  extraordinary  anomaly,  altogether  at  variance  with 
principle,  and  with  the  universal  rules  in  like  cases,  it  has  been 
attempted  to  be  set  up,  that  the  office  of  Sexton  is  a  freehold 

oifiions  is  to  be  ascribed  solely  to  the  &ot  thitt  the  whole  compass  of  the 
qaestion  has  not  been  gone  into  in  cases  which,  dealing  with  the  matter  only 
firom  a  partial  point  of  view,  have  been  too  hastily  cited  as  amounting  to  a 
general  declaration  of  the  Law. 

*  See  before,  pp.  80,  82,  85,  and  the  nota  thereto. 

f  Olive  r.  Ingram,  7  Modem,  263  ;  same  case.  Strange,  p.  1114. 

It  In  2  Levinz,  p.  18,  it  is  explidtiy  said,  and  admitted  by  not  being  even 
disputed,  that  "  Parish  Clerks  are  to  keep  the  ornaments  of  the  church,  and 
to  register  Baptisms  and  Funerals.  But  the  Sexton  is  only  to  ring  the  Bells 
and  dig  the  Graves ;  and  u  wUy  an  qfficer  at  WiU,  as  the  Cowherd  or  Swine- 
herd of  a  YUlage." 
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office ;  and  that,  therefore,  if  a  Sexton  be  removed,  even  for 
misconduct,  (as  it  has  been  seen  that  a  Churchwarden,  or  any- 
other  officer,  may  be)  a  Mandamus  will  be  issued  to  compel  his 
restoration.    Such  a  doctrine  is  unsupported  by  any  true  autho- 
rity: it  is  inconsistent  in  itself;  and  would,  in  practice,  be 
attended  with  manifold  public  inconvenience.     The  notion  of 
it  has  simply  arisen  fi^m  the  unconsidered  perversion  and  mis- 
application of  the  deduction  from  the  facts  of  a  special  case. 
In  a  particular  case,  a  custom  was  set  up ;  on  which  custom 
alone  it  was  that  the  decision  was  founded.    With  the  unhappy 
tendency  which  too  often  disfigures  what  ought  to  be  the  most 
enlarged  of  pursuits  and  the  most  liberal  of  professions, — the 
tendency,  namely,  blindly  to  follow  bare  precedents,  instead  of 
always  keeping  Principle  in  view,  and  looking  always  into  the 
grounds  (or  want  of  grounds)  of  every  precedent  and  case  in 
point, — ^the  mere  judgment  under  these  special  circumstances 
has  been  blindly  copied  and  re-copied,  till  it  is  often  asserted 
te  be  the  Law,  in  cases  where  the  circumstances  of  that  case  do 
not  exist ;  and  to  which,  therefore,  the  decision  in  it  can  have 
no  application  whatever.    Instead  of  being  an  example  of  the 
general  Law,  the  case  in  question  is,  in  fact,  an  instance  of  an 
admitted  exception.    The  only  true  deduction  that  can  be  made 
from  it  is,  that,  the  exception  being  there  admitted,  the  rule  ob- 
viously is  the  other  way.   Had  the  decision  been  on  the  general 
Law,  instead  of  being  the  result  of  the  exceptional  facts,  it  is 
self-evident  that  those  exceptional  facts  would  not  have  been 
stated,  as  they  actually  are,  as  the  foundation  of  the  decision.* 

*  The  case  thus  always  cited  (Yentris,  pp.  148,  158 ;  2  Levinz,  p.  18  ; 
2  Keble,  803,  807,  820)  went  expressly  upon  the  ground  of  a  certificate  of 
autom  being  produced  in  the  particular  case,  after  the  Court  had  already 
stated  its  doubts,  **  became  he  was  rather  a  9ervant  to  ike  Pariih  than  an 
officer,  or  one  that  had  a  fireehold  in  his  place.  But,  upon  a  certificate  "  pro- 
duced, of  the  custom  of  that  Parish  to  choose  for  life,  the  Mandamus  was 
granted,  just  as  (but  no  otherwise  than)  it  would  have  been  granted,  as  the 
Court  distinctly  stated,  "  for  a  parish  clerk,  Churchwarden,  or  a  scavenger," 
(Ventris,  143).  And  it  is  to  be  observed  that  the  Mandamus  was,  in  that  case, 
to  the  Chur^vfordeM,  not  to  the  Minister,  thus  again  illustrating  the  point 
of  right.  This  affords  an  instructive  illustration  of  clearly  bad  law  being  raised 
up  into  common  reception,  by  the  mere  blind  repetition  of  a  case  which  has 
nothing  to  do  with  general  rules,  save  as  an  exception  ;  and  which  therefore 
really  proves  exactly  the  reverse  of  what  it  is  thus  quoted  for.  See  Bacon's 
Abridgment :  Mandamus  C.  And  compare  1  Cowper's  Reports,  p.  413, 
and  1  Strange's  Reports,  p.  116.  In  the  last  case,  Mr.  Justice  Fortescue 
said — in  exact  consistency  with  the  actual  Law,  as  stated  in  the  text 
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•  In  point  of  fact,  the  Sexton  is  usuallj,  and  always  ought 
to  he,  re-chosen  every  year,  at  the  same  time  with  other  pa- 
rish officers.  The  only  reason  why  an  apparent  custom  to 
the  contrary  has,  in  any  case^  grown  up  is,  that,  the  Sexton's 
work  heing  manual  in  character,  it  is  natural  that  a  man 
who  has  hehaved  himself  well,  should  be  kept  on  in  the  same 
emplo}anent.  But  this  does  not  in  the  least  degree  imply  that 
he  is  not  to  be  removed,  if  he  misbehave  himself.  The  same 
remarks  apply  to  his  case  as  to  that  of  the  Beadle.*  Even 
though  the  custom  of  an  appointment  for  life  can  be  set  up, 
this  does  not  affect  the  right  of  the  Parishioners  to  remove  the 
Sexton  at  any  time.  It  is  enough  to  quote  the  words  of  Lam- 
bard,  to  the  same  point,  in  regard  to  Churchwardens.  "  Al- 
though the  usage  and  custom  of  the  Parish  be,  that  the  church- 
wardens there  shall  continue  in  their  office  by  the  space  of  one 
whole  year,  or  two  years  or  more  (as  indeed  some  Parishes  have 
such  customs),  yet  upon  such  or  the  like  misdemeanour  found 
in  them,  may  the  parishioners  at  all  times  proceed  to  an  election 
of  new  Churchwardens,  and  may  remove  the  old."t  What  ap- 
plies to  Churchwardens,  applies  to  every  other  Parish  officer ; 
but  it  plainly  applies  with  peculiar  force  to  officers  who  are  paid 
by  the  Parish  for  the  discharge  of  their  duties.  It  behoves  all 
who  regard  the  right  management  of  the  affairs  of  the  com- 
munity, and  the  soundness  and  stability  of  our  Institutions,  to 
keep  a  constant  care  that  no  encroachments  and  abuses,  of 
which  the  attempts  made  even  as  to  the  office  of  Sexton  afford 
a  striking  illustrative  example,  are  allowed  to  pass  in  silent  ac- 
quiescence. It  is  9  duty  owing  by  every  man  to  the  public, 
to  do  what  each  one  can  towards  the  maintenance  of  the  Law, 
the  Bight,  and  the  public  Principle  involved  in  each  case. 

— "  We  ought  not  to  grant  a  Mandamus  [to  restore  to  office]  without  a  eert^fi- 
cote  that  the  Sexton  waR  chosen  for  life." 

It  has  been  already  seen  (before,  p.  41  note)  that,  under  the  New  Parishes 
Act,  1856,  the  Sexton  and  Parish  Clerk  arQ  made  nominees  of  the  Minis- 
ter, in  yiolation  of  the  Common  Law  and  of  all  sound  principle.  It  is  quite 
enough,  on  this  subject,  to  refer  to  the  clearly  expressed  opinion  of  Arch- 
bishop Whitgift,  which  will  be  found  on  page  201.  By  59  Qeo.  III.  c.  1S4, 
B.  10,  the  sexton  and  parish  clerk  of  any  separated  part  of  a  parish,  are 
entitled  to  a  share  of  the  emoluments  that  would  have  belonged  to  the  Sex- 
ton or  Parish  Clerk  of  the  whole  undivided  Parish. 

♦  Before  p.  190. 

t  'Duties  of  Constables,'  p.  72.     And  see  before,  pp.  84,  85. 
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PABISH   CLEBK. 

The  name  of  this  office  is  hardly  distinctive:  it  is  almost 
misleading.  The  "Parish  Clerk"  is  not  the  clerk  to  the  Pa- 
rish, in  the  modem  sense  of  the  word  "  clerk.'*  The  functions 
of  such  an  office  are  fulfilled  hy  the  Vestry  Clerk.  The  Parish 
Clerk  was,  in  the  original  intention  of  the  office,  confined  to 
-pnrposea  connected  with  the  services  of  the  Church.  Since  the 
Iteformation,  certain  secular  fimctions  have  heen  attached  to 
it.  Thus,  in  certain  Injunctions  issued  by  Henry  VIII.,  it  is 
declared  that,  "  forasmuch  as  the  Parish  Clerk  shall  not  here- 
after go  about  the  Parish  with  his  holy  water,  as  hath  been 
accustomed,  he  shall,  instead  of  that  labour,  accompany  the 
Churchwardens,  and  in  a  Book  register  the  name  and  sum  of 
every  man  that  giveth  anything  to  the  Poor.'*  *  At  the  present 
day,  it  is  required  by  the  Standing  Orders  of  both  Houses  of 
Parliament,  and  the  duty  of  compliance  is  enforced  by  Statute, 
that  Plans,  etc.,  relating  to  private  Bills,  shall  be  deposited  with 
Parish  Clerks,  and  shall  be  received  and  safely  kept  by  them  ;t 
— a  dealing  with  the  office  in  a  purely  secular  way,  and  for 
purely  secular  purposes. 

Before  the  Befofmation,  the  Parish  Clerk  was,  probably,  often 
ia  holy  orders  ;  this  being  consistent  with  the  more  important 
part  which  he  was  called  upon  to  fulfil  in  the  service  of  the 
Koman  Catholic  Church.  J     The  office  is  now  usually,  though 

*  Bnmett'B  'Hist.  Reformation/  vol.  ii.  ;  Records,  No.  21. 

+  1  Vict.  c.  83.     They  are  bound  to  allow  inspection.     See  sec.  2. 

X  See,  however,  much  reason  to  a  contrary  inference,  in  Ayliffe's  Parer- 
gon,  p.  409.  The  first  reference  to  Lyndwood  on  that  page,  is  erroneous. 
The  actual  reference  intended,  seems  to  be  to  Lib.  3,  tit.  7,  chap.  ii.  pp. 
142,  143  ;  where  it  is  laid  down  that  the  Church,  and  not  the  Parish- 
ioners, should  pay  the  clerk.  Ayliffe  somewhat  misrepresents  Lyndwood.  It 
is  beyond  question  that  it  is  the  Parish  Clerk  that  Lyndwood  speaks  of,  when 
describing  the  *'80cium  vd  ad  mirms  dericum**  who  is  "  deserrire  frethyttro 
in  altari ;  tecum  carUare,  et  epiaolam  legere,^* — that  is,  to  make  the  re- 
sponses. 

On  the  same  page  of  Aylifie  occurs  another  misapprehension.     He  re- 
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not  exclusively,  in  the  hands  of  laymen.*  Whether  or  not  it 
be  so,  however,  the  office  itself  is  a  lay  and  secular  one,  and 
not  an  ecclesiastical  one.f    The  choice  rests  with  the  Vestry, 

This  office  gives  another  example  of  the  attempts  that  have 
been  made  at  ecclesiastical  encroachment  since  the  Eeforma- 
tion.  The  very  records  pointed  to  by  the  advocates  of  eccle- 
siastical authority,  to  sustain  their  case,  prove  that  these 
attempts  have  not,  heretofore,  been  generally  submitted  to ; 
but  that,  in  the  case  of  Parish  Clerks,  as  well  as  in  that  of 
Churchwardens,  the  Parishioners  have  refused  to  yield  the 
right  of  election.} 

Canon  91,  of  ^.n.  1603,  attempted  to  give  the  power  of 
choosing  the  Parish  Clerk  to  the  "Parson  or  Vicar."  The 
terms  in  which  it  is  put  in  this  canon,  themselves  show  that, 
like  other  things  of  the  same  nature  in  those  Canons,  this  was 
an  innovation.  Were  it  not  so,  indeed, — ^were  it  not  an  at- 
tempt to  make  a  new  Law,  over-riding  the  Common  Law, — no 
such  Canon  would,  clearly,  have  been  made.  It  has  already 
been  sbown  that  neither  those  nor  any  other  Canons  have  the 
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presents  "(Editui"  as  meaning  Parish  Clerks,  in  the  Canons  of  Eliza- 
beth. The  paasa^  has  already  been  quoted  on  p.  79  of  this  Book.  There 
cannot  be  the  least  doubt  that  it  refers  to  Churchwardens,  and  not  to 
Parish  Clerks ;  though  the  quoting  of  it  by  Ayliffe  in  reference  to  Parish 
Clerk  is  a  proof  of  his  view  of  the  custom.  This  error  is,  however,  not 
quite  so  remarkable  as  that  of  Tyrwhitt,  and  several  others,  who  have 
taken  and  quoted  Chaucer's  allusion  to  "Church-reves"  (beginning  of 
'  The  Frere*s  Tale  ;'  and  see  before,  p.  69,  note  **),  as  meaning  Church-resoes 
or  wardens.  I  take  it  to  mean  exactly  the  reverse.  It  is  clearly,  I  appre- 
hend, church-ro65er,  from  A.S.  "refk"  robber,  not  "ge-re&"  row.  The 
context,  moreover,  proves  that  this  can  be  the  only  true  interpretation. 

*  See  7  &  8  Vict.  c.  59  ;  expressly  providing  for  the  case  of  a  person 
in  holy  orders  being  Parish  Clerk.  This  Act  does  not  in  any  way  aflfect 
either  the  Common  Law  right  and  mode  of  election  of  Parish  Clerks,  or 
their  tenure  of  the  office.  It  chiefly  relates  to  the  incident  of  one  in 
holy  orders  being  appointed  to  the  office.  But  it  also  gives  power  to  the 
orcUuary  to  deal  with  cases  of  wilful  neglect  or  misdemeanour  in  persons 
not  in  holy  orders,  but  holding  this  office.     See  sec.  5. 

t  Pitts  V.  Evans,  7  Mod.  254  ;  Tarrant  v.  Hexby,  Burrow,  S67 ;  and  the 
other  cases  cited  further  on. 

t  See  particularly  note  (c)  to  p.  214  of  Gibson's  Codex,  vol.  i.  ;  in  which 
a  passage,  called,  "very  remarkable,"  w  quoted  from  the  Register  of  the 
Convocation  of  1640.  And  it  certainly  is  "  remarkable.*'  It  clearly  prove 
that  the  parishioners  then  asserted  and  exercised  the  right  of  choosing  the 
Parish  Clerks,  as  well  as  the  Churchwardens.  See  this  passage  already 
alluded  to  before,  p.  85,  in  reference  to  Churchwardens.  But  it  also  names 
Parish  Clerks  in  terms. 
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slightest  binding  force  upon  the  Parishes.*  The  same  points 
and  authorities  that  were  marshalled  in  connection  Mrith  the 
Buhject  of  the  Canons,  in  treating  of  Churchwardens,  apply  to 
the  present  case.  The  repetition  of  them  is  therefore  needless 
here,  though  special  attention  must  be  recalled  to  them.  This 
Canon  has,  no  doubt,  like  that  touching  churchwardens,  had 
the  effect  of  procuring  the  parishioners'  right  of  election  to  be 
wrongftiUj  over-ridden  in  many  Parishes.  At  the  same  time, 
the  attempt  to  assert  the  right  of  appointment  in  the  incumbent, 
bj  Tirtue  of  this  Canon, — a  right  which  would  necessarily  be 
evetywhere  indefeasible,  if  the  Canon  were  Law, — ^has  been 
often  unequivocally  defeated.  The  right  of  this  election  by  the 
Parish  remains  good,  against  all  the  Canons.   As  in  the  case  of  t\ 

Churchwardens,  it  is  onljr_where  a  custom  to  the  contrary 
can  be  proved  to  have  existed  before  the  date  of  the  ccfnon,  that 
the  Parishioners  can  be  ousted  of  their  right  of  election.  It  is 
a  matter  of  plain  logical  necessity  that,  either  the  canon  is  of 
force  everywhere,  in  spite  of  any  custom,  or  that  it  is  wholly  void 
everywhere.  A  canon  would  at  least  as  much  over-ride  a  special 
custom  as  it  would  the  general  Law.  An  alleged  custom  for 
the  Minister  to  choose,  is  then  a  matter  needing  special  proof, 
and  is  in  no  way  helped  by  the  Canon,  f  This  has  been  many 
times  tried  and  adjudged  upon ;  and  the  terms  in  which  one 
case  is  reported  by  Lord  Coke,  afford  conclusive  proof  of  how 
tiie  usurpation  was  attempted,  and  has  spread,  merely  through 
the  means  of  this  illegal  Canon ;  and  that  the  real  control,  as  to 
the  whole  matter,  is,  by  the  Common  Law  of  England,  in  the 
Parishioners.  The  subject  is  there  dealt  with  on  the  grounds 
of  general  Principle, — not  on  the  special  facts  of  that  case.^ 

*  Before,  pp.  72  and  following. 

t  See  before,  pp.  76,  77,  82,  86. 

X  "The  paraon  of  the  pariah,  by  colour  of  a  new  canon  made  at  the  con- 
vocation in  the  first  year  of  the  king  that  now  is  (which  is  not  pf  force 
to  take  away  any  cuBtom),  drew  the  clerk  before  Dr.  Newman,  official  of 
the  Archbiahop  of  Canterbury,  to  deprive  him  upon  the  point  of  right  of 
election,  and  for  other  causes ;  and  upon  that  it  was  moved  at  the  bar 
to  hare  a  prohibition.  And  upon  the  hearing  of  Dr.  Newman  himself,  and 
bis  ootmsel,  a  prohibition  was  granted  by  the  whole  court ;  because  the 
part^  chosen  is  a  mtre  temporal  man,  and  the  means  of  chusing  of  him, 
namely,  the  custom,  is  merely  temporal,  so  as  the  official  cannot  deprive 
him ;  but  upon  occasion  the  paruhionert  might  displace  him.  And  this 
office  is  like  to  the  office  of  a  Churchwarden,  who,  although  they  be  chosen 
fi>r  two  years,  yet  for  cause  they  (the  parishioners)  may  displace  them. 
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I  have  reserved  until  this  place  a  document  by  Archbishop 
Whitgift,  which  is  of  the  highest  value  as  evidence  of  the^^w?^, 
before  and  during  Ms  time,  as  to  more  than  one  of  those  offices 
with  which  the  Canons  of  1603  pretended  to  deal,  including  this 
office  of  Parish  Clerk.     Demonstrating,  as  this  document  does, 
the  actual  cusLom  previous  to  those  Canons,  it  adds  cumulative 
proof  to  what  has  been  already  stated  as  to  Churchwardens  and 
Sextons,  while  it  completely  proves  that  the  Canon  91,  as  to 
Parish  Clerks,  is  wholly  illegal  and  void.     It  will  be  rather  too 
great  a  tax  on  our  credulity  to  ask  us  to  believe  that,  within  the 
thirteen  years  that  elapsed  between  1590  (the  date  of  this  docu- 
ment) and  1603,  the  custom  of  England  had  changed  in  this  re- 
spect.    The  Canon  of  1603  thus  stands  unequivocally  "  contra- 
riant  and  repugnant"  to  the  Laws  and  customs  of  the  realm.* '"f" 

It  appears  that,  about  the  year  1590,  some  one  had  sought 
to  make  a  profit  by  getting  a  patent  to  appoint,  or  (after,  the 
manner  of  modern  functionaries)  to  control  the  appointment 
of.  Parish  Clerks.  The  Lord  Treasurer  was  wise  enough  to  show 
this  proposition  to  the  Archbishop.  The  Archbishop  was  clear- 
sighted and  patriotic  enough  to  return  his  opinion  in  writing, 
in  a  very  precise  form ;  and  nothing  came  of  the  design.  This 
opinion  shows,  in  the  clearest  way,  that  it  was  not  then  pre- 
tended to  be  doubted  that  the  choice  of  Churchwardens,  Sex- 
tons, and  Parish  Clerks  belonged,  of  unquestionable  right  and 
practice,  to  the  Parishioners ;  though,  as  to  the  two  latter  of- 
ficers, the  Minister  sometimes  voted  among  the  Parishioners.  J 
All  the  reasons  so  lucidly  and  candidly  stated  apply  to  the  right 
of  the  Parishioners  only.  It  is  plain  that  it  was  this  which  the 
Archbishop  regarded  as  the  main  thing.  The  document  is  one 
of  so  much  interest  and  value  that  I  give  the  main  parts  of  it 
at  length. 

And  although  that  the  execution  of  the  office  concerneth  divine  service, 
yet  the  office  itself  is  mere  temporal.  He  who  is  clerk  of  a  parish  is 
removable  by  the  parishioners." — 13  Coke's  Reports,  p.  70.  See  before, 
pp.  78,  85. 

I  put  this -case,  as  well  as  some  quotations  further  on,  in  the  shape  of 
Notes,  that  the  text  may  not  be  unduly  swelled.  ITie  very  great  impor- 
tance of  the  Principle  involved  in  these  illustrations  and  evidences,  woald 
make  their  omission  not  justifiable.  Their  number  might  have  been  greatly 
increased. 

t  See  before,  p.  72,  etc.  As  to  the  Clerk,  in  all  Churches  built  under  58 
Geo.  III.  c.  45,  and  59  Geo.  III.  c.  134,  see  sec.  29  of  the  latter. 

t  See  before,  pp.  79,  80. 
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**  Ikamrenienees  in  the  petition  moved,  for  a  grant  of  the  parish 
derhtkips,  or  for  surveying  them. 

'*  1.  Law  and  custom  hath  in  all  parishes  established  the  ap* 
pointiiig  of  the  PiLBiSH  Clebk  and  Sexton  in  the  minister  and 
H»  tie  parishioners.  2.  Their  service  is  to  the  minister  in  church 
matterSj^/br  the  use  of  all  the  parishioners :  therefove  ftiest  to  be 
chosen  by  them;  as  it  is  observed  eyebtwhebe.  3.  They  receive 
their  fees  and  accustomed  wages  of  the  parishioners  ;  therefore 
a  stranger  cannot  be  obtruded  well  upon  them  :  for,  if  any  of 
another's  appointment  be  their  clerk,  they  will  think  it  hard 
measure  that  they  should  be  forced  to  maintain  him.  ...  7. 
These  and  such-like  grants,  as  they  are  very  extraordinary,  so 
are  they  burdensome  to  the  Queen's  subjects,  and  unprofitable 
for  the  commonwealth,  and  serve  only  for  the  private  gain  of 
private  persons.  .  .  .  By  the  copy  of  the  patent,  which  your 
lordship  sent  unto  me,  there  is  granted  the  buying  of  books, 
dappers  of  bells,  and  other  necessaries  for  the  use  of  the  church, 
at  the  parishioners'  cost  and  charges ;  a  matter  most  unreason- 
able. For  so  he  may  still  poll  them,  and  make  what  accounts 
he  list,  and  they  have  no  remedy.  9.  Besides,  the  laws  and 
Her  Majesty's  Injunctions  lay  this  trust  upon  the  churchwar- 
dens of  the  parish,  being  of  the  substantialest  men,  whom  the 
rest  think  good  to  trust,  and  therefore  do  make  choice  of  to  dis- 
burse their  money  in  that  behalf."* 

•  Strype's  AnnaLi,  vol.  iv.  p.  46  (No.  xzxv.)*  Farther  to  illustrate  how 
thoroughly  acknowledged  it  has  always  heretofore  been  that  the  QlstOanon 
is  unlawful  and  void,  and  that  the  choice  of  Parish  Clerk  is  in  the  Parish- 
ioners,  who  have  power  to  remove  him  at  pleasure,  I  add  a  short  extract 
firom  a  work  of  great  reputation,  and  which  was  published  and  went  through 
aerveral  editions  subsequently  to  the  Canons  in  question. 

"  The  Parish  Clerk  is  an  officer  in  the  church  too^  but  he  is  most  commonly 
a  lay  man,  and  no  ecclesiastical  person :  and  his  office  is  a  lay  office,  and 
therefore  he  ia  to  he  chosen  by  the  parishioners,  and  not  by  the  parson  or  vicar 
alone,  and  he  is  removable  upon  ca/ase  from  his  office  at  their  wills  cmd  plea- 
sures.  This  appeareth  by  the  book  of  8  Ed.  8,  Annuity  40,  where  it  was 
ruled  that  the  clerk  of  a  parish  was  but  a  lay  officer,  and  he  was  removable 
at  the  pleasures  of  the  parishioners.  So  likewise  waB  it  adjudged  in  case 
of  a  prohibition  in  the  Common  Pleas  betwixt  Cundit  and  Plomer ;  where 
the  case  was,  that  the  parishioners  of  the  parish  of  Saint  Alphage  in  Can- 
terbury did  prescribe  that,  time  whereof  the  memory  of  man  was  not  to  the 
contraiy,  they  had  used  for  to  choose  their  parish  clerk  [which  Whitgift 
states  to  be  the  custom  ''  eveiy where"]  ;  and,  the  ancient  clerk  being  dead, 
ihey  did  choose  the  plaintiff  Cundit  clerk :  and  that  thereupon  the  Vicar,  &y 
force  of  the  new  canon  made  1  Jaoobi  (1603),  did  choose  another  clerk ;  and 
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The  office  is  one  which  must  be  filled ;  a  point  which,  thongk 
adjudged  long  ago,  has  now  become  obvious,  without  such  de- 
cision, in  consequence  of  the  Standing  Orders  and  Statute  al- 
ready alluded  to.*  These  assume  the  existence,  eyerywhere,  of 
.a  Parish  Clerk,  The  same  remarks  apply  to  the  choice  of  this 
^officer,  who  is  a  paid  one,  and  to  the  duration  of  the  office,  as 
were  made  with  regard  to  the  office  of  BeadeLf 

The  Parish  Clerk  is  paid  either  by  annual  vote  of  Vestry,  out 
.' of  funds  at  their  disposal;  by  customary  fees ;  or  by  a  special 
trateimade  for  the  purpose.  The  usual  course  and  custom  afore- 
'<time  in  the  Parish,  will  commonly  be  the  guide  on  this  point. 

Parish  Clerks  are  sometimes  sworn  and  licensed,  after  their 
appointment,  by  the  ordinary.  But  this  is  not  in  the  least 
degree  necessary.^     The  office  is  in- itself  a  temporal  one,  and 

thereupctn.'Omidit  liad  a  prohibition  in  the  Common  PleaA,  upon  a  suit 
brQUght  by  ike  other  clerk  in  the  spiritual  Court.  And  by  Coke,  Chief  Jus- 
tice, and  the  .whole  Court,  it  was  adjudged  that  a  prohibition  should  be 
awarded  in  that  case  ;  for  the  CaTion  toas  against  the  Comtnon  Law,  and  par- 
tioalar  customa  are  part  of  the  Common  Law.  And  it  was  further  adjudged 
In  t^  case  that  the  preacription  should  heprrferrtd  before  the  said  new  Oawm^ 
.heoomse  by  the  presaiption  no  mobe  was  claivbd  than,  by  the  law  qfthereeUm, 
,W(U;DUBANDV8U4Ji  ;}and  a  prohibition  was  awarded  accordingly.'* — 'The 
.Parson's  Law,'  (jod.  1641)  p.  115.    See  also  Jermyn's  Case,  Cro.  Jac.  670. 

'Bo.  Serjeant  Chauacy,  already  quoted,  p.  74,  says  (writing  in  1700),  that 
Parish  Clerks  "jKre  lay  officers,  and  of  common  right  elected  by  the  Parish- 
toner*,. who  are  bound »to  pay  their  wages."  (History  of  Herts  :  Hundred  of 
■Odsey,  Parish  of  Kelshall.)  In  the  same  place,  he  adds : — "  At  a  synod  held 
jtnno  4*4  £dw.  III.  a. canon  was  made,  that  the  parson  of  every  church  in 
England  should  appoint  the  Parish  Clerk ;  and  at  another  Synod  held  anno 
1603,  there  was  a  canon  made  to  the  same  effect.  Tet  these  canons  shaU 
not  abolish  the  custom,  where  the  Parishioners  or  Churchwardens  have  used 
'to  appoint  the  cl^rk,  because  that  is  temporal,  which  cannot  be  altered  by 
a  canon  ;  for  the  .custom -of  the  realm  cannot  be  taken  away,  but  by  Act 
of  ParliaipeiKt :  and  a  canon  made  against  the  Common  Law,  or  the  King^s 
prerogative,  is  void." 

The  sum  of  the  Whole  is,  as  in  the  case  of  Churchwardens,  that,  as  the 
Canon  can  originate  no  rights  while  the  "  due  and  usual"  cdstom,  "eveiy- 
where,"  has  always  been  contraiy  to  the  Canon,  the  onus  of  proving  that 
there  existed  a  custom,  b^ore  the  Canon,  for  the  Minister  to  appoint  the 
Parish  Clerk,  must  always  rest  upon  him.     (See  before,  pp.  85,  86  note.) 

*  See  before,  p.  90,  as  to  Churchwardens.  f  Before,  p.  190. 

t  It  is  interesting  to  find  that  the  express  reason  given  why  this  cannot 
be  neeessary,  in  a  case  where  it  came  in  question,  is  that,  if  it  were,  it 
"would  be  a  traDsferring  the  right  of  appointment  to  all  intents  and  pur- 
poses to  the  ordinary."  -(Strange's  Reports,  p.  942 ;  and  compare,  ib.  pp. 
776  and  1106,  as  to  the  temporal  office.)  In  our  day,  when  centralization 
is  spreading  its  b»neful  influence  everywhere,  it  is  the  regular  system  to 
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therefore  independent  of  ecclesiastical  authority.  The  appoint- 
ment carries  with  it  an  absolute  right,  irrespective  of  any  eccle- 
siastical discretion ;  and  the  right^ness  of  the  dismissal  of  any 
man  firom  the  office,  can,  in  the  same  way,  only  be  subject  to 
the  judgment  of  a  temporal  court.  If  improperly  ousted  by 
any  Minister,  a  Mandamus  will  be  granted  to  restore  the  Parish 
ClerlL  to  his  office.  It  has  been  already  seen  that  the  Parish- 
ioners have  the  entire  power  of  dismissing  him  at  their  pleasure. 
The  direct  original  duties  of  the  Parish  Clerk  are  now  chiefly 
confined  to  making  the  responses  to  the  Minister.*  It  has  been 
seen,  however,  that  the  very  important  secular  function  of  being 
the  Depository  of  parliamentary  notices,  and  other  important 
documents,  has  been  cast  upon  him ;  as  have  some  others  of  the 
like  nature.  It  is  highly  necessary,  therefore,  that  he  should 
be  a  man  of  trustworthiness  and  intelligence.  Other  Parish 
offices  are  also  often  united  in  the  person  of  the  Parish  Clerk, 
as  a  matter  of  convenience  and  economy.  Thus,  the  same  per- 
son often  unites  the  offices  of  Sexton  and  Parish  Clerk. 

mftke  the  assent  of  a  oentml  Boaid  essential  to  action  and  appointments, 
as  has  been  seen  to  be  the  case  under  the  Poor  Law  Board  (before,  p.  1 78).  The 
plain  sense  of  onr  fathers  saw  and  said  that  this  was— and  adjudged  it  to  be 
unlawful  heooMM  it  was— a  transferring  of  authority  "  to  all  intents  and  pur- 
poses "  to  the  irresponsible  central  Board. 
*  But  see  before,  p.  194,  noU  X- 
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TEBTSY   CLERK. 

Totally  distinct  from  the  Parish  Clerk,  is  the  Vestry  Clerk. 
The  former  office,  though  a  secular  one,  fulfilled  ecclesiastical 
purposes  in  its  origin,  while  secular  functions  have  latterly  be- 
come attached  to  it.  The  latter  is  wholly  secular,  as  well  in 
origin  as  in  all  its  purposes.  The  Vestry  Clerk  is,  in  fact,  the 
Secretary  to  the  Parishioners,  in  the  transactions  carried  on  by 
them  in  their  corporate  capacity.  He  is  the  Eegistrar  of  their 
proceedings. 

The  permanent  habit  of  having  a  Vestry  Clerk  does  not  exist 
in  every  Parish.  Many  rural  Parishes  are  without  one.  This 
is  to  be  regretted.  One  of  the  Churchwardens  sometimes 
enters  the  Minutes  of  Vestry.  Sometimes  even  the  Minister 
does  this.  It  is  obvious,  however,  that  no  person  occupying  a 
place  of  discretion  and  responsibility  in  the  Parish  ought,  in 
propriety,  to  be  in  the  position  of  being  master  of  the  Minutes 
of  the  Parish, — ^which  will  naturally  refer  often  to  acts  or  con- 
duct of  his  own. 

In  old  Minute  Books  of  Parishes,  the  entry  is  often  found : 
— "  Paid  A.  B.  for  keeping  the  Books  and  accounts  of  the  Parish 
for  the  past  year ;"  or  "  for  making  a  fair  copy  hereof;"  or 
"  for  keeping  and  writing  this  account."  It  is  curious,  indeed, 
to  find  that  very  much  more  care  was  formerly  taken,  in  very 
many  places,  as  to  making  and  keeping  fuU  and  fair  enliiea 
of  the  proceedings  and  accounts  of  the  Vestry,  than  is  found  at 
the  present  day. 

The  appointment  of  the  Vestry  Clerk  rests  entirely  with  the 
^  Vestry.  Strictly  speaking,Jbhe  appointment  is  only  for  each 
^  f  occasion.  Practically,  however.  Vestry  Clerks  are,  like  Church- 
warclens  and  other  parish  officers,  usually  appointed  for  the 
year.  But  they  may  be  removed  at  any  time,  notwithstanding 
such  appointment,  just  as  it  has  been  shown  that  Churchward 
dens  and  other  Parish  Officers  may.  The  office  ''  depends  alto- 
gether on  the  will  of  the  inhabitants,  who  may  elect  a  different^ 
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clerk  at  each  vestiy."*  It  follows  from  the  very  nature  of  his 
office  that  the  VesUy  Clerk  is  not  the  keeper  of  the  Books  and 
papers  of  the  Parish ;  nor  has  he  any  right  to  hold  them,  unless 
by  express  Vote  of  Vestry  .f 

The  Salary  of  the  Vestry  Clerk  depends,  of  course,  on  the 
pleasure  of  the  Vestry. 

The  duties  of  the  Vestry  Clerk  are  such  as  the  Vestry  shall 
appoint.  The  proper  course  for  any  Parish  to  pursue,  in  order 
to  ensure  regularity  and  avoid  confusion,  is,  at  the  time  of  the 
appointment  of  the  Vestry  Clerk,  to  specify  his  duties.  And 
it  is  particularly  desirable,  since  the  New  Poor  Law  Act,  and 
while  the  intermeddling  provisions  of  that  Act  as  to  officers 
and  servants  remain  unrepealed,  not  to  let  the  Vestry  Clerk 
hold  the  office  of  Assistant  Overseer,  as  was  formerly  very 
much  the  custom,  nor  any  other  office  connected,  in  any  way, 
with  the  administration  of  the  Laws  for  the  relief  of  the  Poor ; 
and  which  will,  therefore,  enable  the  Poor  Law  Board  to  inter- 
fere, in  any  way,  with  his  action  and  duties  in  relation  to  the 
Parish.  The  New  Poor  Law  Act  does  not  in  the  slightest  de- 
gree affect  the  office  of  Vestry  Clerk  itself,  as  has  improperly 
been  iiflagmeS^^HfSaBy-'TiiisEes.  The  thing  to  avoid  is,  mix- 
ing up,  in  one  person,  this  office  with  one  having  any  relation 
to  Poor  Law  affairs.  The  Poor  Law  Board  can  neither  appoint 
nor  remove  a  Vestry  Clerk.  J 

It  may  be  safely  stated  that  it  will  usually  be  the  wisest 
course  not  to  appoint  a  person  of  the  legal  profession  to  the 
office  of  Vestry  Clerk.  It  is  quite  unnecessary  to  the  discharge 
of  any  of  his  duties  that  he  should  be  of  that  profession ;  while 
his  being  so  has  a  tendency  to  encourage  a  narrow  technical 
mode  of  dealing  with  the  duties  of  the  Parish,  and  very  often 
indeed  leads  to  litigation  for  which  there  was  no  real  occasion 
whatever.  It  is  far  better  for  men  dealing  with  their  own 
affairs,  in  a  Parish  Vestry,  to  deal  with  them  guided  by  a  broad 
spirit  of  common  sense  and  mutual  kindliness  and  fair  dealing, 
than  to  be  taught  to  shirk  intelligent  action  and  responsibility, 

*  Chief  Justice  Kenyon,  6  Term  Keports,  714.  Proof  of  his  acting  is 
enough.  The  appointment  need  not  be  proved.  See  McQahey  v.  Alston, 
2  M.  &  W.  206 ;  and  before,  pp.  100,  153. 

t  See  after,  Chap.  VII.  Sec.  12. 

X  The  rule  laid  down  correctly  in  K.  «.  Poor  Law  Commissioners,  before, 
p.  162,  applies  with  even  greater  force,  if  possible,  to  the  case  of  Vestry  Clerks 
than  to  that  of  Collectors  and  Assistant  Overseers. 
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by  appealing  at  eyery  turn  to  one  whom  it  is  convenient  to  the 
indolent  to  fall  back  upon  as  the  ''  legal  adyiser  of  the  Parish." 
The  disposition  to  have  a  member  of  the  legal  profession  for 
Vestiy  Clerk,  is  but  one  phase  of  the  modem  tendency  servilely 
to  bow  before  the  functionary  system.  Every  Parish  should, 
however,  take  care  to  have  some  known  and  confidential  pro- 
fessional man  of  the  neighbourhood,  to  whom  it  always  refers 
on  occasions  needing  professional  action  or  advice. 

The  best  way  to  give  a  view  of  the  usual  duties  of  the  Vestry 
Clerk,  will  be  to  refer  to  the  records  themselves  of  well-con- 
ducted Parishes.  The  following  illustratio^is  of  this  point  are 
taken  from  the  original  minutes  of  an  active  rural  parish ;  and 
afford  an  exceedingly  good  practical  example  of  the  functions 
of  the  oj£ce. 

In  1751  T.  Y.  is  appointed,  at  a  fixed  salary ;  ''  for  which  he 
is  to  execute  the  office  of  Yestry  Clerk ;  find  and  provide  fit 
and  convenient  books  for  the  churchwardens  and  overseers  of 
the  Poor ;  and  make  them  fit  and  proper  to  collect  the  respec- 
tive rates  ;  and  to  settle  the  accounts."  In  1788  the  duties  of 
Assistant  Overseer,  called  "  Deputy  Overseer"  in  the  Minutes 
of  Yestry,  are  joined  to  those  of  Yestry  Clerk.  It  is  worthy  of 
notice  that  this  is  long  before  the  earliest  Statute  relating  to 
Assistant  Overseers ;  and  thus  affords  an  incidental  illustration 
of  what  has  already  been  often  stated,  that  the  appointment  of 
this  or  any  other  officer  thought  desirable  by  the  Parish,  is  a 
matter  which  the  Common  Law  recognizes  as  being  entirely  in 
the  discretion  of  the  Yestry. 

In  the  same  Minute  Books  there  appears,  in  1791,  the  order, 
— ^in  reference  to  the  duty  of  "  settling  the  accounts,"  already 
mentioned  as  one  of  the  duties  of  the  Yestry  Clerk, — "  that,  in 
future,  the  Yestry  Clerk  do  call  upon  all  Officers  for  their  ac- 
counts, and  vouchers  for  their  disbursements ;  and  that  he  do 
carefully  examine  the  same,  and  enter  them  in  a  book  prepara- 
tory to  a  Yestry  being  called  for  auditing  such  accounts."  And 
the  doing  of  the  same  thing,  in  reference  to  requiring  the  regu- 
lar delivery,  and  the  entering  in  a  Book,  of  the  accounts  of  the 
Trustees  of  the  various  Parish  Properties  and  Charities,  is  an- 
other often  mentioned  duty  of  the  Yestry  Clerk ;  as  is  also  the 
making  out  and  correcting,  from  time  to  time,  of  tables  of 
benefactions. 

The  same  minutes  show  that,  on  one  occasion,  on  a  change 
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* 

of  Vestry  Clerk,  the  Vestry  very  properly  appointed  a  Com- 
mittee to  investigate  the  duties  and  emoluments  of  the  office. 
This  Committee  prepared  the  following,  as  a  specification  of 
the  duties  that  were  required  to  be  discharged  by  such  an 
officer.  This  was  reported  and  confirmed  in  1822,  and  again 
in  1824 ;  and  still  forms  the  basis  of  the  functions  of  the  office. 
It  contains  the  most  exact  and  careful  specification  of  the  duties 
of  Vestry  Clerk  that  is  probably  to  be  anywhere  found. 

"  Uie  Duty  to  he  performed  hy  the  Vestry  Clerk. 

(1)  **  To  attend  on  [Highway]  Composition  days. 

''  Make  the  books  for  ditto  [Highway  Sate  Books],  and 

notices. 
"  To  summon  defaulters. 
«  And  all  Business  relating  thereto. 

(2)  '^  To  make  books  for  Church  and  Poor  rates. 
^  To  summon  de&ulters. 

**•  And  aU  business  relating  thereto. 

(3)  ^  To  attend  the  Court  Leet ;  and  all  business  relating 

thereto. 

(4)  "  To  attend  all  special  sessions ;  and  all  business  relative 

thereto. 

(5)  "  To  make  list  of  Officers  to  be  returned  to  the  Magis- 

trates, and  other  places ;  and  notices  to  the  parties. 

(6)  '^ Notices  of  Vestries,  and  copies;  and  answering  all 

letters. 

(7)  '' Attending  Magistrates  to  get  rates  confirmed;  and 

notices. 

(8)  ^'  Taking  the  examination  of  paupers ;  and  making  out 

all  orders  of  removal ;  and  advising  with  the  officers 
on  all  business. 

(9)  "To  attend  Vestries,  and  all  parish  meetings,  including 

all  Committees. 

(10)  "  And  all  business  of  every  description  whatever,  except 
that  relative  to  apprentices,  appeals,  lawsuits,  and 
[except]  disbursements." 

Statute  duty  and  composition  days  are  at  an  end,  since  the 
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Highway  Act  of  5  &  6  "Wm.  IV.  c.  50.  But  the  duties  laid 
down  under  the  first  division  of  the  above  document,  applj 
equally  to  what  becomes  requisite  to  be  done,  and  to  the  books 
needing  to  be  made,  under  the  Highway  Act. 

The  making  out  the  lists  of  voters  for  the  Overseers,  under 
the  Reform  Act,  has  since  been  added :  and  will  always  conve- 
niently form  a  part  of  the  duties  of  the  Vestry  Clerk.*  So  also 
will  the  making  out  of  Jury  lists.  But,  in  each  case,  the  actual 
responsibility  of  the  Overseers  themselves,  in  respect  to  these 
lists,  must  not  be  evaded.f 

An  extraordinary  and  most  unconstitutional  attempt  has  been 
made  by  the  Poor  Law  Board,  in  a  late  Act,  to  engross  the 
entire  control  of  the  office,  functions,  appointment,  salary,  and 
responsibility  of  the  Vestry  Clerk.  The  instance  affords  a 
striking  illustration  of  the  constant  and  inseparable  tendency 
of  every  step  in  the  direction  of  Bureaucracy,  to  lead  to  gra- 
dually further  and  further  grasping  encroachments  upon  Free 
Institutions  ;  and  to  help  the  engrossment,  by  functionaries,  of 
wider  and  wider  powers,  by  means  of  those  which  they  have 
already  gotten.  Thus  are  constitutional  principle  and  inde- 
pendence most  eflfectuaUy  by  degrees  killed  out. 

The  object  of  the  Act  alluded  to,J  like  that  of  all  measures 
of  the  Poor  Law  Board,  is  to  curtail  yet  more  the  powers  and 
independence  of  the  Vestry  over  its  own  action  and  officers, — 
even  in  matters  totally  unconnected  with  Poor  Law  manage- 
ment. There  is  no  sort  of  reason  or  pretext  for  any  inter- 
meddling whatever  by  the  Poor  Law  Board,  in  any  of  the  mat- 
ters named  in  the  Act  in  question. 

The  Act  begins  with  untrue  recitals  as  to  vestry  meetings 
(recitals  which  are  indeed  directly  in  the  teeth  of  the  spirit  and 
declarations  of  numerous  Acts  and  Records  of  Edward  VI.,  and 
the  fathers  of  the  English  Reformation). §  It  proceeds  to  give 
the  control  over  the  building  of  Vestry  Halls  to  the  Poor  Law 
Board ;  and  then  goes  on  to  deal  with  vestry  clerks.  The  vestry 
clerk  thus  contemplated,  be  it  observed,  does  not  exist  for 
purposes  connected,  in  any  way,  with  the  administration  of  the 
Poor  Law.  He  is  the  officer  of  the  Parish  for  general  purposes; 
— which  began  long  before,  and  which  will  exist  long  after,  a 


•  See  before,  pp.  156,  157.  t  See  before,  p.  157. 

tlSSLli  Vict.  c.  57.  §  See  before,  pp.  54,  95,  96. 
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Poor  Law  Board  had  or  will  have  an  existence.  Yet,  by  this 
Act,  whereTer  it  is  adopted,*  the  choice  itself  of  a  vestrv  clerk 
c&n  only,  take  jjaceHby  or3er  of  the  Poor  Law  Board ;  the  Poor 
Iaw  Board  is  to  have  the  control  over,  and  direction  of, 
what  dnties  he  shall  perform  ;  by  the  consent  of  the  Poor  Law 
Board  only  can  he  be  removed ;  and  his  salary  is  to  be  fixed 
and  altered  at  pleasure  by  the  Poor  Law  Board  (though  paid,  of 
course,  by  the  parish)  !t  It  is  certainly  hardly  credible  that, 
in  an  age  that  calls  itself  progressive  and  enlightened,  and  with 
Governments  and  a  Parliament  of  which  the  members  are  con- 
tinually ^ro/^««'«^  a  nervous  regard  for  the  rights  and  moral 
and  intellectual  elevation  of  the  people,  an  Act  should  have 
been  able  to  be  got  passed,  so  contrary  to  every  principle  of 
eommon  sense  and  common  right  and  constitutional  practice. 
It  is  still  more  incredible  that  such  an  Act  should  have  been 
deliberately  adapted  by  any  parish  in  England.  It  is  certain 
that  it  can  have  been  nowhere  adopted,  in  any  fair  open  meet- 
ing of  Englishmen,  except  on  careful  misrepresentation  or  un- 
witting misapprehension.  Unfortunately,  either  of  these  is 
easily  possible  in  bodies  not  trained  to  the  practice  of  habitual 
discussion  and  deliberation ; — a  training  which  the  English 
constitutional  system  carefully  provides  for;  but  which  has 
been  reduced  almost  to  a  nullity  by  the  elaborate  checks  im- 
posed, of  late  years,  upon  the  true  and  healthy  action  of  our 
Institutions  of  Local  Self- Government. 

"Wherever  the  matter  is  rightly  understood,  self-respect,  and 
regard  for  our  free  Institutions,  cannot  but  lead'  to  the  assu- 
rance that  the  response  of  every  parish  in  England,  to  the 
proposal  for  the  adoption  of  this  Act,  will  echo  that  given  by  a 
Committee  of  the  Parish  of  Hornsey  (Middlesex)  ;  which,  in  a 
report  to  the  Vestry,  presented,  received,  and  acted  upon,  on 
Easter  Tuesday,  1853,  speaks  thus  manfully  and  with  becoming 
spirit : — "  With  reference  to  a  suggestion  which  has  been  made, 
that  the  Vestry  Clerks  Act  (13  &  14  Vict.  c.  57)  shall  be  in- 
troduced into  this  parish,  your  Committee  would  fail  in  the  dis- 
charge of  their  duty  if  they  did  not  express  an  emphatic  opinion. 
The  object  and  effect  of  that  Act  are,  in  contravention  of  the 
uniform  usage  hitherto,  to  take  the  entire  control  of  the  duties, 
salary,  and  tenure  of  office,  of  Vestry  Clerks,  out  of  the  hands 

♦  See  before,  p.  64,  note  f.  t  See  before,  p.  202,  note  f. 
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of  Yestries,  in  the  parishes  where  the  Act  is  adopted,  and  to 
put  all  these  into  the  hands  of  an  irresponsible  centralized 
Board.  Your  Committee  trust  that  the  Vestrj  of  this  parish 
will  never  so  far  depart  firom  that  independence  and  public 
spirit  which  have  characterized  the  course  of  their  predecessors, 
nor  so  far  forget  all  that  is  due  in  self-respect  to  themselves,  and 
in  regard  to  the  welfare  of  those  who  shall  follow  them,  as  to  do 
other  than  resist  to  the  uttermost,  should  its  introduction  ever 
be  attempt-ed  in  Homsey,  the  application  of  such  an  Act.  The 
office  and  functions  of  Yestry  Clerk  can  be  useful  and  honour- 
able onlj  so  long  as  that  officer  is,  and  feels  himself  to  be,  re- 
sponsible in  all  respects4o  the  Yestr j  who  appoint  him,  and  to 
no  other  body  or  authority  whatever." 
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Sectioi^  XV. 

THB  DUTY   AND    BESPONSIBTLITY    OF    ETEET   MAK  IN   EEGAED 

TO   HIS   PABISH. 

Men  oftentimes  seem  to  think  that  all  the  relation  they  have 
to  the  Parish  where  they  dwell,  consists  in  paying  certain  rates 
when  called  for ;  and  even  this  is  done  grudgingly.  There  can 
be  no  greater  nor  more  deplorable  mistake.  The  prevalence  of 
such  a  notion  is  the  result,  and  one  of  the  most  alarming  symp- 
toms, of  the  successful  attempts  that  have,  of  late  years,  been 
made,— under  cover,  at  the  best,  of  a  pedantic  doctrinairism,— 
to  overlay  the  free  Institutions  of  England,  their  working  and 
their  spirit  alike,  by  the  system  of  Bureaucracy  and  Function- 
arisuL  It  was  many  years  ago  remarked,  even  by  the  Duke  of 
Wellington,  that, "  While  every  one  is  accustomed  to  rely  upon 
the  Gh>vemment,  upon  a  sort  of  commutation  for  what  they  pay 
to  it,  personal  energy  goes  to  sleep,  and  the  end  is  lost.  This 
supineness  and  apathy  as  to  public  exertion  will,  m  ike  end^ 
ruin  usy^ 

The  payment  of  rates,  this  commutation,  is  the  least  part  of 
the  duty  that  every  man  owes  to  the  State,  and  to  his  own 
neighbourhood  as  an  integral  part  of  the  State.  Again  and 
again,  in  these  pages,  has  it  been  shown  that  the  mutual  respon- 
sUnlity  of  the  men  of  every  neighbourhood,  forms  the  basis  of 
the  free  Institutions  of  England.  And  if  free  Institutions  are, 
anywhere  and  ever,  to  be  a  reality,  and  not  a  mere  name,  the 
sense  of  that  mutual  responsibility  must  be  continually  and 
habitually  present,  as  a  practical  part  of  every  man's  Hfe.  Every 
man  ought  to  feel  that,  while  he  enjoys  the  benefit  of  the  free 
institutions  of  the  country,  there  is  a  duty  continually  owing 
from  himself  to  those  Institutions,  which  is  to  be  discharged  by 
his  doing  his  own  part  towards  their  maintenance  and  right 
action.  The  fulfilment  of  this  duty  ought  to  be  felt  by  every 
man  to  be  as  much  and  as  imperative  an  obligation  as  any  claim 

*  Fhippe'  Life  of  Flumer  Ward.    See  before,  pp.  5-8,  and  note. 


212  BESPONSIBILITY   OF  ALL  FABISHIOKEBS. 

that  life  can  have.  It  should,  indeed,  have  the  claim  of  prece- 
dence over  any  call  of  individual  business  or  occupation : — for 
the  very  opportunity  of  individual  occupation,  unfettered,  de- 
pends on  the  right  fulfilment  of  all  public  duties.  This  right 
sense  of  duty  has  it  as  its  necessary  consequence,  that  an  active 
interest  is  always  felt  and  taken  by  every  man  in  the  welfare  of 
his  neighbourhood;  and  that  the  intelligence  of  all  is  thus 
directed  to  the  matters  that  affect  the  common  welfare  of  all. 
Hence  these  matters  become  systematicaDy  well  cared  for. 

It  is  the  art  and  trick  of  those  who  would  extend  and  make 
permanent  the  system  of  Functionarism,  to  appeal  to  the  self- 
ishness of  men.  It  is  craftily  insinuated  how  much  time  is  ab- 
sorbed by  paying  attention  to  Parish  affairs.*  It  is  insinuated 
that  only  the  low  and  the  interested  mix  in  such  affairs.  This 
is  simply  done  that  the  indolence  of  self-seeking  functionarism 
may  gain  its  ends,  by  adding  to  the  bribe  of  selfishness  the  bait 
of  vanity .t  By  the  use  of  such  means,  there  is  no  doubt  that 
the  desired  end  has  been  accomplished,  to  a  very  great  extent, 
in  England,  of  withdrawing  many  from  giving  attention  to  such 
matters.  Very  different  indeed  was  the  spirit  in  England, 
when  Sir  Edward  Dering,  standing  in  his  place  in  the  House 
of  Commons,  protested  against  the  New  Canons,  because,  said 
he,  "  I  may  be  a  Churchwarden." 

If  the  object  of  life  were  so  low  and  grovelling  that  the  mere 
amassing  of  wealth,  and  mere  material  gratification,  were  ad- 
mitted to  be  its  great  ends — which  are,  indeed,  what  is  sought, 
by  Bureaucrats,  to  be  made  the  sole  spirit  and  thought  of  our 
time, — it  is  but  a  short-sighted  policy  that  can  yield  to  the 
serpent  voice  that  would  beguile  from  attention  to  common 
duties,  and  would  engross  all  thought  on  immediate  personal 
aims.  Neither  fortune,  property,  nor  trade  can  ever  be  safe, 
nor  the  pursuits  of  commerce  sure,  except  where  law  is  certain, 
and  free  institutions  secure  the  rights  and  liberties  of  all  men 
from  wanton  aggression. J  Wanton  aggression  comes  in  many 
forms.  When  Parliament  once  abdicates  its  functions,§  and 
Grovemment  functionaries  and  irresponsible  Boards  get  the 

*  See  '  Local  Self-Govemment/  pp.  41,  42  ;  and  special  attention  is  called 
to  the  whole  of  chap.  xii.  in  the  same  work. 

f  Before,  pp.  5-8  note. 

X  See  hereon,  fully,  in  mj  '  Practical  Proceedings  for  the  Removal  of 
Nuisances,'  etc.,  2  ed.,  pp.  15-19,  and  p.  118. 

§  See  before,  pp.  148,  169. 
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power,  under  anj  specious  pretexts,  of  making  arbitrary  Bules 
and  orders,  it  is  found,  when  too  late,  that  a  specious  cover  of 
empirical  legality  has  been  allowed  to  be  got  to  that  which, 
without  appeal  or  redress,  has  deprived  a  man  or  a  neighbour- 
hood of  rights  and  opportunities  which  always  involve,  more  or 
less,  the  enjoyment  of  property  and  the  means  of  honest  indus- 
try. Had  that  man  and  that  neighbourhood,  instead  of  being 
engrossed  in  selfishness,  given  time  and  thought  to  their  real 
duties,  no  excuse  could  have  been  raised  for  the  interference  ; 
no  opportunity  could  have  been  got  for  smuggling  through  Par- 
liament the  measures  which  give  powers  so  unconstitutional 
and  so  fearfully  dangerous.  Sooner  or  later,  while  the  selfish- 
ness of  individuals  seeks  to  justify  itself  by  sneering  at  Parish 
Yestnes,  and  is  blindly  assiduous  in  its  own  aggrandisement, 
the  pinch  is  suddenly  felt,  and  deservedly  felt,  by  those  who 
have  thus  superciliously  neglected  their  duties.  Too  late  it  is 
always  found  that  even  true  self-interest  will  be  best  served  by 
its  being  never  forgotten,  that  every  man  has  relations,  and 
ought  to  have  constant  sympathies,  with  the  neighbourhood  in 
which  he  dwells.* 

*  The  following  observations  are  most  just,  and  merit  the  well-considered 
attention  of  every  lover  of  free  institutions.  "  It  is  very  evident  that  esteem 
for  oonstitutional  learning,  and  respect  for  ancient  forms  and  usages,  is  very 
mudi  diminished.  .  .  .  The  consequence  is  very  grievous.  The  forms  of 
FlarUament  and  of  the  Constitution  oppose,  in  themselves,  a  great  barrier  to 
the  strides  of  arbitrary  power.  The  violation  of  those  forms  ought  to  serve 
a«  a  signal  that  an  enemy  is  in  sight ;  and  the  people  should  be  prepared 
at  once  to  take  part  against  a  measure  appearing  under  such  inauspicious 
colours.  This  feeling,  however,  being  now  weakened,  it  i»  in  the  power  of 
a  Minuter  to  ditperue  tnth  precedent  <md  usage,  whenever  they  stand  in  the 
way  cf  convenience  and  expediency;  and  thus  all  the  gwarde  and  outworks  of 
freedom,  on  which  her  secv/rity  so  much  depends,  are  yielded  without  a  blow." — 
Lord  J.  Russell,  'Kssay  on  the  English  Constitution,'  284,  285.  Unhappily, 
though  Lord  John  Russell  could  write  so  well,  when  not  in  office,  there  is 
no  Minister  who,  more  than  himself  and  those  with  whom  he  is  connected, 
has  pursued  the  course  which  he  so  much  denounces.  Another  writer  has 
well  remarked,  in  immediate  connection  with  Parish  government : — "  It  is  too 
much  the  &shion  of  the  present  day,  for  men  to  cry  out  for  alteration  and  re- 
form, as  soon  as  ever  they  discover  imperfection  in  the  laws  of  their  country, 
or,  in  their  application.  The  right  mode  of  proceeding  is,  first,  to  endeavour 
to  vnderstand  the  laws  as  they  at  present  exist,  in  their  bearings,  extent, 
and  tendency ;  and  to  study  the  best  methods  of  executing  them.  By  taking 
this  course,  men  would  act  more  like  rational  creatures  than  those  now  do 
who  ignorantly  raise  clamours  for  alterations,  of  the  tendency  and  probable 
eflects  of  which,  these  rash  reformers  are,  usually,  altogether  incompetent  to 
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If  what  the  Institutions  of  England  haye  always  required, 
and  what  Christianity  no  less  enjoins,  were  done  by  each  man, 
as  regards  these  public  duties  of  mutual  responsibility,  the 
actual  burthen  on  each  would  be  inappreciably  light;  while 
there  would  be  the  consciousness,  in  each,  of  right  done  and 
duty  fulfilled,  and  the  high  and  ennobling  sense  of  each  one 
habitually  feeling  himself  to  be  an  acttial  part  and  parcel  of  the 
State,  in  that  which  constitutes  its  real  life,  its  only  strength. 
Thus  there  could  be  no  such  thing  as  "low"  or  "interested" 
Parish  authorities ; — ^though  this  charge  itself  is  now,  with  rare 
exceptions,  a  scandalous  and  unjustifiable  libel,  begotten  of  the 
jealousy  of  conscious  self-remissness,  or  of  sordid  selfishness. 
When  every  man  is  known  to  his  neighbourhood,  by  taking 
his  due  part  in  its  affairs,  the  best  men  will  be  chosen  to  fill 
every  responsible  position ;  or,  if  not  always  chosen,  will  be 
known  and  felt,  by  those  who  are  chosen,  to  have  their  eyes 
upon  their  conduct ;  and  thus  all  jobbery  and  improper  action 
will  be  effectually  prevented.  To  leave  all  to  Functionarism, 
is  deliberately  to  nurse  and  cherish  jobbery  and  corruption  in 
their  most  insidious  shapes ;  to  beget  and  foster  social  treachery 
and  demoralization  in  their  worst  forms.*  The  man  who,  in 
his  selfishness,  thinks  his  private  concerns  too  important  and 
engrossing  for  him  to  give  up  time,  or  take  trouble,  in  the  affiurs 
of  his  neighbourhood,  is,  in  fact,  deliberately  offering  an  oppor- 
tunity and  a  bribe,  irresistible  and  sure,  to  those  who  are  but 
watching  their  opportunity  to  spoil  him,  in  common  with  his 
neighbours,  of  all  guarantees  for  the  security  of  his  property, 
for  the  safety  of  his  pursuits  of  enterprise,  and  for  even  his 
personal  liberties. 

It  ought  to  be  matter  of  honourable  pride  and  gratulation 
to  any  man, — it  must  always  be  so  to  every  man  of  inteUi- 

judge.  .  .  .  The  true  patriot  is,  first  of  all,  defflrous  to  ascertain  what  those 
duties  are  which  his  country  demands  of  himself,  and  how  he  may  hest  per- 
form them.*' — Roherson  on  Parish  Business  (ISIS),  pp.  38,  69. 

*  It  was  onoe  admirably  said  in  my  presence  by  a  working  man  : — "That 
man  is  a  coward  who  will  let  anybody  else  do  for  him,  what  he  can  do  for 
himself."  The  spirit  of  this  sentence  involves  the  whole  di&rence  between 
Local  Self-Gk)Yemment  and  Bureaucracy ;  between  Freedom  and  Despotism. 
Men  who  will  submit  to  let  others  be  set  over  them,  by  any  external  au- 
thority or  Board,  to  do  or  dictate  for  them  what  their  fathers  have  done  by 
their  own  energies,  prove  themselves  to  be  cowards,  and,  at  the  same  time, 
that  they  are  wholly  wanting  in  the  self-respect  which  characterizes  freemen. 
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gence  and  manliness, — ^when  he  is  called  upon  to  take  any  ac- 
tive part  in  the  public  affairs  of  his  neighbourhood,  and  in  the 
working  of  the  Institutions  of  his  country.     Tet  our  time  is 
disgraced,  and  the  public  journals  are  often  disfigured,  by  men 
base-souled  enough  to  complain,  and  evidently  thinking  it  rather 
a  fine  thing  to  compbun,  of  being  called  upon  to  serve  even  as 
Jurymen.     They  would  rather  that  other  men's  lives  and  pro- 
perties should  be  dealt  with  arbitrarily  and  summarily,  by  ir- 
responsible functionaries,  than  quit,  for  a  moment,  their  own 
selfish  hungry  pursuits  of  mere  money-getting  or  ease,  to  take 
their  share  in  the  action  of  institutions  by  which  right  and  jus- 
nce  are  administered  to  the  people  by  the  people  themselves ; 
— themselves  responsible  to  each  for  the  mode  of  that  adminis- 
tration.    When  Esau  sold  his  birthright  for  a  mess  of  pottage, 
it  was  an  act  of  far  less  folly  and  narrow-sighted  immediate 
selfishness,  than  that  of  those  who  thus  complain  of,  as  a  griev- 
ance, and  would  shirk,  the  results  of  a  position  and  responsi- 
bility, the  existence  and  action  of  which  have  alone  constituted 
England  a  free  nation,  and  Englishmen  freemen.* 

It  is,  unhappily,  too  necessary  to  dwell  thus  upon  this  topic. 
While  heartless  conventionalism  and  hollow  humanitarianism, 
disguised  under  numberless  shapes  of  sounding  sentimentalism 
and  cant  formulas,  have  spread  and  are  spreading,  the  spirit  of 
Christianity  and  the  spirit  of  free  institutions,  which  are  iden- 
tical things,  have  become  forgotten.  The  selfish  system  has 
already  spread  itself  too  far  and  too  deep  in  England;  and 
those  interested  are  ceaselessly  striving  to  ensure  its  further 
spread.  The  consequences  have  already,  happily,  shown  them- 
selves in  some  remarkable  ways,  which  have  awakened  some 
attention.  But  the  true  causes  are  too  often  not  seen ;  and 
there  are  too  many  who  are  interested  and  active  in  diverting 
attention  &om  observation  of  and  inquiry  into  those  causes. 

*  See,  on  this  aspect  of  the  functions  of  every  freeman,  and  on  the  essen- 
tial distinction  between  the  right  and  only  sound  system  of  administration 
of  juvtice  and  the  system  of  Summary  Jurisdiction,  some  very  striking  pas- 
sages in  Lord  Coke's  4th  Inst.  p.  39,  and  Lambard's  Eirenarcha,  p.  531.  See 
also  before,  p.  1 74,  note.  It  is  not  less  discreditable  than  this  attempt  to  evade 
jury  duty,  to  find  the  public  journals  often  filled  with  querulous  complaints 
of  the  mode  or  inequality  of  parochial  taxation.  It  is  the  duty  of  the  com- 
plainants to  be  active  themselves  in  Parish  functions.  Instead  of  this,  they 
selfishly  n^lect  their  own  duties,  and  then  complain  of  those  who  are  not 
guilty  of  the  like  neglect. 
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The  Law  of  England  has  heretofore  not  only  recognized,  but, 
very  rightly,  enforced,  the  mutual  responsibility  of  men  in  their 
neighbourhoods.  This  has  been  so  from  the  earliest  times.  A 
few  references  will  be  useful  in  illustration  of  this. 

Every  man  was  formerly,  and  still  legally  is,  bound  to  attend 
the  Court  Leet ;  there  to  help  in  administering  justice  between 
his  neighbours.*    It  is  greatly  to  the  injury  of  the  public  wel- 
fare that  the  practice  of  holding  these  Courts  has,  in  most 
places,  fallen  into  disuse.     This  neglect  is  highly  culpable  on. 
the  part  of  those  who  are  charged  with  the  function,  as  Minis- 
ters of  State,  of  advising  the  Crown  as  to  its  obligations  in  the 
administration  of  Justice.     With  what  propriety  can  they  re- 
mark, as  they  often  delight  to  do,  on  the  neglects  of  any  man, 
when  this  single  instance  of  remissness  in  the  fulfilment  of 
their  first  duty,  proves  their  own  neglect  to  be  so  great  ?     The 
action  of  these  Courts  was,  and  would  now  be,  an  incalculably 
great  and  beneficial  means  of  hindering  moral  and  social  wrong 
in  an  infinite  variety  of  forms ;  of  preventing  litigation ;  and, 
still  more,  of  preventing  that  now  unobserved  wrong-doing  and 
encroachment  on  the  rights  of  the  Public  and  the  weak,  which 
are  continually  taking  place  in  consequence  of  the  knowledge  of 
the  difficulties  always  now  attending  legal  resistance,  and  the 
unwillingness — usually  absolute  inability — to  incur  its  hazards. 
There  exists  in  England,  now,  nothing  else  that  takes  the 
place — that  fulfils  at  all  the  functions — of  the  Court  Leet.     It 
needs  no  Act  of  Parliament  to  restore  the  activity  of  this  Court. 
It  needs  but  for  men  to  understand  it.     As  a  matter  of  form  it 
is  still  held  in  most  places ;  but  its  real  character  and  functions 
are  wholly  lost  sight  of  and  unfulfilled.   There  are  a  few  places, 
however,  where,  though  not  in  its  full  efficiency,  it  still  does 
represent  something  of  its  true  and  constitutional  character. 

A  penalty  was  formerly,  and  rightly,  imposed  upon  every 
man  who  did  not  attend  the  Court  Leet  of  his  Parish.  Such  a 
penalty  is  a  fitting  reminder  of  what  every  man  owes  to  the 
action  of  free  institutions.t 

*  See  before,  p.  23,  note  f. 

t  In  a  few  places  this  penalty  is  still  imposed.  But,  so  true  are  the  words 
of  Lord  J.  Russell,  already  quoted,  and  so  little  is  the  spirit  of  this  Institu- 
tion understood,  that  respectable  Journals  have  given  admission  to  letters 
ignorantly  complaining  of  such  a  penalty  as  a  relic  of  serfdom !  1  (See,  for 
instance,  Times  of  30th  Oct.,  1856.) 


STATUTORY   DECLARATIONS.  217 

The  Acts  of  Parliament  which  exempt  certain  persons  from 
the  Habilitj  thej  would  otherwise  have,  to  serve  Parish  Offices, 
sometimes  afford,  in  the  very  mode  of  so  doing,  illustrations  of 
the  aboTe  general  Principle.    Thus,  6  &  7  Wm.  and  Mary,  c.  4, 
giTes  apothecaries  the  power  of  excusing  themselves  from  such 
^rrice,  on  the  ground  that  the  necessary  duties  of  attendance 
on  the  sick,  will  often  be  incompatible  with  the  duties  of  such 
offices.     Here  it  is  put  on  the  right  ground : — Not  the  selfish 
interest,  but  the  public  advantage,  is  the  ground.    The  recital 
of  this  Act  expressly  declares  that,  withotU  such  power  of  ex- 
cusing themselves  as  that  Act  gives,  they,  in  common  with  all 
men,  "  are  compelled  to  serve  several  Parish,  Ward,  and  Leet 
offices,  in  the  places  where  they  live,  and  are  frequently  sum- 
moned to  serve  on  Juries  and  Inquests."     So,  in  1  Wm.  and 
Mary,  c.  18,  it  is  enacted  that,  if  any  Dissenter  shall  object  to 
take  on  him  '^  the  office  of  High  Constable,  Petty  Constable, 
Churchwarden,  Overseer  of  the  Poor,  or  any  other  Parochial 
or  Ward  office,"  on  account  of  the  oath  he  has  to  take,  he  may 
execate  the  office  by  deputy ;  "  provided  always,  the  said  De- 
puty be  allowed  and  approved  by  such  person  and  persons 
[that  is,  by  the  Yestry  or  Leet],  in  such  manner  as  such 
officer  or  officers  respectively  should  by  Law  have  been  [him- 
self] allowed  and  approved."     This  puts  the  responsibility 
of  every  man,  and  his  liability  to  serve  Parish  offices,  very 
strongly.     Por  it  shows    that    an  Act  of  Parliament  was 
thought  necessary  even  to  enable  any  man  to  serve  a  parish 
office  by  deputy ;  and  that  no  such  deputy  will,  even  under 
that  Act,  be  allowable,  unless  approved  by  those  who  made 
the  first  appointment. 

The  sense  of  the  duty  which  every  man  owes  to  the  public, 
as  the  point  really  involved,  is  further  illustrated  by  some 
cases  where  a  man  who  has  fulfilled  one  duty,  of  a  special 
nature,  becomes  thereby  exempted  from  the  necessity  of  ful- 
filling others  of  an  ordinary  nature.  In  this  case,  it  is  not, 
as  is  the  modem  system,  that  any  one  is  for  a  moment  ad- 
mitted to  have  his  selfishness  gratified :  but  the  sense  of  pubic 
duty  is,  as  in  the  case  of  the  apothecaries,  still  appealed  to. 
The  Act  of  10  Wm.  III.  cap.  23,  is  an  illustration.  That  Act 
declares  that  whoever  has  prosecuted  a  Felon  to  conviction, 
shall  be  entitled  to  a  certificate,  which  shall  discharge  him 
from  the  obligation  to  serve  *'  Parish  and  Ward  offices  within 
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the  Parish  or  Ward  wherein   such  felony"   has  been  com- 
mitted.* 

Under  the  Act  of  43  Eliz.  c.  2,  every  householder,  without 
exception,  is  liable  to  be  appointed  Overseer.  Some  exemp- 
tions have  more  lately  been  allowed.  With  one  or  two  excej)- 
tions  only,  these  exemptions  are  unjustifiable.  They  have  led, 
and  do  habitually  lead,  to  very  great  mischiefs,  and  to  the  growth 
of  a  sense  of  unfairness  to  those  not  exempted.  No  man,  save 
in  cases  where  other  public  welfare  is  concerned,  should  be 
exempted  or  excused  from  any  part  of  his  duties  to  the  public. 
There  is,  however,  no  doubt  that  every  person  not  coming  within 
the  range  of  such  exemptions,  is  obliged  to  serve  all  parish 
offices  ;t  and,  moreover,  that  he  is  indictable  J  if  he  do  not 
serve — as  guilty,  by  such  refusal,  of  a  crime  against  the  State, 
of  which  he  proves  himself  an  unworthy  son, — as  well  as  liable 
to  any  penalties  which  the  Parish  may,  by  Bye-Law,  impose. 

Many  Acts  of  Parliament  impose  penalties  upon  whoever 
shall  refuse  or  neglect  to  act.  The  Vestry  itself  can,  however, 
and  all  rightly  conducted  ones  do,  by  a  bye-law  of  their  own, 
affix  penalties  to  the  neglect  or  refusal  by  any  person  to  take 
on  him  the  discharge  of  any  ofiice  to  which  he  may  have  been 
chosen.  These  penalties  do  not,  it  must  be  observed,  even 
if  paid,  lessen  the  fact  of  the  crime  against  the  State,  nor, 
therefore,  the  liability  to  indictment  for  neglect  to  take  office. 
And  every  parish  that  does  its  duty,  will  take  care  that  the 
selfish  contemners  of  the  Institutions  of  their  country,  who 
do  thus  decline  to  fulfil  their  duty  to  their  neighbours  and  the 
State,  shall  be  both  fined  and  indicted.  The  moral,  social, 
and  public  brand  of  being  a  criminal,  ought  to  be  habitually 
fixed  on  every  man  who  sets  his  own  selfishness  above  his  pub- 
lic duty,  and  his  own  ease  above  what  is  owing  to  his  fellow- 
men  and  the  State.  This  is  the  true  position  of  every  such 
man,  alike  by  the  Law  of  Christianity  and  the  Law  of  England. 

The  Parish  Constables  Act  declares  every  man,  between 
twenty-five  and  fifty-five  years  old,  to  be  liable  to  serve,  with  a 

*  This  exemption  has  been  repealed  by  7  Geo.  IV.  c.  84.  But  it  is  not  the 
less  applicable  in  illustration  of  the  Principle  sought  to  be  made  clear. 

+  See  before,  p.  92. 

^  R.  V.  Jones,  Strange,  1146  ;  K.  v.  Burder,  4  Term  Bep.  778 ;  R.  r. 
Poynder,  1  Bamewall  &  CressweU,  178  ;  R.  f.  Hall,  ib.  128  ;  R.  v.  Mose- 
ley,  8  A.  &  E.  489.  llie  principle  inyolved  in  these  cases  applies  to  every 
Parith  qfice. 
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limited  number  of  exceptions.  It  expressly  adds,  that  any 
sueli  person  chosen,  who  shall  not  attend  and  be  sworn  as 
constable,  shall  be  subject  to  a  penalty  of  ten  pounds ;  and 
any  person  who,  having  been  sworn,  shall  refuse  or  neglect  to 
act,  shall  be  subject  to  a  penalty  of  five  pounds.*  The 
Juries  Act  declares  every  man  between  t^Renty-one  and  sixty 
years  of  age  liable  to  serve, — with,  as  before,  a  limited  num- 
ber of  exceptions.  And  if  any  juryman  fail  to  attend,  after 
summons,  or  fail  to  fulfil  his  duties,  he  is,  by  the  same  Act, 
made  liable  to  such  -fine,  by  way  of  penalty,  as  the  Court  shall 
think  fit.t  The  Highway  Act  declares  every  person,  with, 
again,  a  limited  number  of  exceptions,  liable  to  serve  the  office 
of  Surveyor,  imder  a  penalty  of  twenty  pounds.  J  This  includes 
the  office  whether  vested  in  a  single  person  or  in  a  Highway 
Board. 

How  unequivocally  the  Law  has  recognized  the  duty  of  every 
man  to  fulfil  that  mutual  responsibility  which  each  owes  to  the 
State  and  his  neighbourhood,  will  thus  be  clear.     And  it  will 
be  no  less  clear  that  the  Law  has  provided  for  the  enforcement 
of  this  noblest  obligation  of  freemen.     But  it  is  of  the  highest 
importance  that  men  should  be  led  to  the  discharge  of  these 
obligations,  not  through  threat  of  the  enforcement  of  pains  and 
penalties,  but  by  a  true  knowledge  and  sense  of  what  the 
grounds  and  essence  of  such  obligations  consist  in.      Those 
grounds  and  essence  have  been  already  explained.     Let  them 
be  understood,  and  no  man  will  complain  of  it  as  a  hardshij) 
that  he  is  called  on  to  fulfil  such  duties.     Every  man  will,  on 
the  contrary,  prize,  as  his  most  valuable  birthright,  the  great 
prerogative  which  distinguishes  the  freeman  from  the  subject 
of  despotism  ;  namely, — ^the  function  of  self-government, — of 
managing  his  own  affairs, — of  taking  an  immediate  and  inde- 
pendent part  in  the  consideration  of,  discussion  on,  and  carry- 
ing out,  what  concerns  the  interests  and  welfare  of  his  neigh- 
bourhood.    Thus,  far  more  directly  and  importantly  than  by 
any  paraded  mere  political  franchises,  will  every  man  really  feel 
himself  to  be  a  part  and  member,  and  to  contribute  to  the  wel- 
fiire,  of  the  State. 

Did  the  most  important  of  all  "  common  things"  really  form 
a  part  of  the  education  of  those  who  call  themselves  the  edu- 

•  6  &  6  Vict.  c.  109, 8. 18.  f  0  Geo.  IV.  c.  50,  s.  38. 

J  6  &  6  Wm.  IV.  c.  50,  8B.  7, 8. 
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cated  classes  in  England,  the  knowledge  thus  alluded  to  would 
form  the  fundamental  part  in  the  education  and  practical  habit 
of  every  man.  As  it  is,  this  branch  of  knowledge  is  utterly 
neglected  by  all  teachers.* 

Before  quitting  this  subject,  some  notice  must  be  taken  of 
one  or  two  points  on  which  prejudices  or  errors  sometimes 
exist,  certainly  to  the  injury  of  the  public  welfare,  even  where 
there  is  every  intention  of  fulfilling  local  duties. 

It  is  common  to  take  as. a  guide,  in  the  choice  of  parish 
officers,  the  principle  of  rotation ;  that  is,  that  a  man  shall  be 
called  upon  to  serve  an  office  according  to  the  length  of  time 
he  has  been  a  Householder.  This  may  be  a  fair  enough  sort  of 
guide  to  take,  in  small  parishes.  But  the  idea  of  its  being  any 
real  test,  or  in  the  slightest  degree  obligatory,  is  merely  ab- 
surd. The  principle  of  rotation  is  thus  far,  and  no  farther, 
sound  and  sustainable ; — that  no  man  can  be  called  upon  to 
serve  in  the  same  office,  a  second  time,  till  all  other  fit  men  in 
the  Parish  have  served.  This  is  right.  For,  while  every  man 
is  bound  to  fulfil  his  part,  no  man  is  bound  to  fulfil  more  than 
his  part.     All  must  share  and  share  alike.t 

*  No  men  have  less  practical  knoiirledge  on  these  subjects  than  Members 
of  Parliament.  Formerly,  Members  of  Parliament  were  chosen  from  their 
tried  knowledge  and  practice  in  local  aflbirs.  It  is  £Etr  otherwise  now.  He 
who  is  most  ignorant,  and  therefore  the  loudest  attacker  of  our  institutions, 
has  the  best  chance.  It  is  this  want  of  practical  knowledge,  that  is  the  sole 
means  by  which  the  extraordinaty  sort  of  legislation  which  disfigures  the 
Statute-book  in  our  time,  is  able  to  be  got  passed. 

f  When,  instead  of  the  modem  unconstitutional  innovations  of  Summary 
Jwriadictum,  the  Law  shall  be  restored  to  its  true  course,  the  burthen  on 
each  will  be  really  fiir  less  than  it  now  is.  The  best  of  all  practical  educa- 
tion— namely,  the  taking  actual  part  in  the  working  of  Institutions — will  be 
shared  equally  among  all  men,  and  be  thus  felt  as  a  burthen  by  none.  A 
Court  of  the  free  men  will  sit,  daily,  to  despatch  all  smaller  cases,  both 
criminal  and  civil.  There  is  one  grovn  man  to  every  five  of  the  population. 
In  a  town  of  25,000  inhabitants,  there  are  thus  5000  who  should,  taken  by 
lot,  no  exemptions  whatever  allowed,  sit  on  these  Courts.  Say  that  these 
Courts  consist  of  twelve  each.  The  turn  of  each  man  would  not  come,  for 
even  one  day,  oftener  than  twice  in  three  years.  The  less  the  population, 
the  fewer  the  calls.  The  more  the  population,  the  greater  the  number  of 
persons  to  take  in  rotation.  One  day  a  year  would  certainly  be  more  than 
the  average  call  on  the  time  of  each  man.  Thus  simple  and  little  burthen- 
some  is  the  application  of  sound  Principle  instead  of  empirical  nostrums.  On 
the  present  innovatory  and  unconstitutional  systems, — operating  alike  griev- 
ously hard  on  the  poor,  and  unsatisfiictory  to  all, — a  tradesman  is  often 
called  to  serve  as  a  juryman  for  a  week  together ;  and  over  and  over  again 
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The  SQuJler  parishes,  haying  but  a  limited  range  of  choice, 
will  Teiy  naturallj,  but  not  necessanlj,  appoint  to  Parish 
Offices  in  rotation.  Where  the  range  of  choice  is  larger,  the 
choice  must  be  of  the  best  men  out  of  the  whole,  be  they  whom 
they  may.  Upon  whomsoeyer  the  choice  falls,  he  is  bound  to 
serre.  And  those  on  whom  the  choice  falls,  will  esteem  that 
choice  an  honour,  and  not  an  onerous  obligation,  if  they  haye 
any  sense  of  what  the  essence  and  spirit  of  free  institu- 
tiona  are. 

Some  people  further  indulge  the  extraordinary  notion,  that 
both  the  offices  and  the  benefits  of  the  parish  should  be  con- 
fined to  those  who  were  born  in  the  Parish.  Nothing  more 
ridiculous  can  be  suggested.  That  a  man  was  born  in  a  place 
is  certainly  no  merit ;  it  is  a  mere  accident.  That  he  has  re- 
mained all  his  life  in  the  same  parish,  is  eyidence  of  nothing 
but  the  force  of  habit.  He  may  be  as  good  a  citizen  as  any 
other ;  but  he  is  certainly  no  better  a  one  on  that  account.  On 
the  other  hand,  the  fact  of  a  man  coming  into  a  fresh  Parish  is, 
in  itself,  eyidence  of  something  not  merely  thus  negatiye,  but 
of  something  positiye.  It  proyes  that  he  finds  some  special 
inducements  attracting  him  to  that  Parish,  arid  Whidh  neces- 
sarily, therefore,  make  its  well-being  a  matter  in  which  he  has 
special  interest.  Such  men,  instead  of  being  shunned,  should 
be  hailed  with  cordiality.  Though  they  should  not  be  hastily 
thrust  into  office,  before  they  haye  had  time  to  become  familiar 
with  the  Parish,  and  with  its  sympathies  and  history  and  needs, 
they  should  be  welcomed  as  co-operators  in  all  its  businesses ; 
and,  as  soon  as  their  aptness  has  shown  itself,  should  have  some 
of  the  responsibilities  of  office  entrusted  to  them.* 

It  need  hardly,  it  is  hoped,  be  said,  that  it  is  not  thus  sug- 
gested that  Parish  Charities  should  be  abused.  If,  as  is  often 
the  case,  funds  are  left  for  schools,  or  for  apprentice  fees,  or  the 
like,  it  would  be  yery  wrong  to  let  the  benefit  of  such  schools 

within  a  short  period.  This  is  monstrous.  But  it  is  the  gross  ahiue,  not  the 
right  application,  of  the  constitutional  JPrinciple.  It  all  helps  the  ends  of 
the  attackers  of  our  Institutions,  hy  disgusting  men  with  the  discharge  of 
their  duties.  Let  men  understand  the  difierence  between  the  true  Prin- 
ciple, rightly  applied,  and  such  perversions  and  abuses  of  it,  and  the  first 
step  is  made  towards  the  true  remedy.  Empirical  remedies,  and  cant 
cries  of  Law  Reform,  will  never  do  anything  but  help  the  growth  of  Func- 
tionarism. 

•  See  before,  pp.  63,  64. 
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or  of  such  fees  be  engrossed  by  those  who  have  merely  made  a 
temporary  sojourn,  on  the  speculation  of  the  advantages  to  be 
thus  got.     By  such  means  the  foundations  of  schools,  and  other 
parish  properties,  are  very  often  abused :  the  children  of  old 
inhabitants  are  deprived  of  their  right,  to  favour  some  who 
have  merely  come  as  temporary  sojourners,  in  order  to  get  the 
advantage,  while  taking  no  interest  or  part  in  the  affairs  of  the 
neighbourhood.     It  is  certainly  the  duty  of  the  Parish,  in  re- 
gard to  all  funds  and  managements  over  which  it  has  any  con- 
trol, to  take  care  that  Bye-Laws  are  passed,  preventing  the 
advantage  of  any  such  gifts  or  foundations  being  enjoyed  by 
any  whose  parents  have  not  resided  a  certain  number  of  years 
within  the  Pansh. 

It  has  been  often  remarked  in  these  pages,  that  the  Officers 
of  the  Parish  are  responsible  to  the  Parish,  and  to  the  Parish 
only.  It  is  self-evident  that,  unless  this  be  so,  there  is  no 
real  responsibility.  No  duty  can  be  ever  well  discharged 
where  the  responsibUity  is  uncertain  or  divided ;  nor  will  it  be 
ever  well  discharged  where  the  entire  sense  of  responsibility  is 
wanting. 

The  friends  and  supporters  of  a  pedantic  doctrinairism,  have 
done  their  best  towards  undermining  the  spirit  and  the  practice 
of  the  free  institutions  of  England,  by  the  introduction,  here, 
of  the  Bureaucratic  systems  by  which  continental  despotisms 
maintain  their  blighting  and  unholy  influence  over  the  liberties 
and  the  intelligence  of  men.  The  devices  of  this  doctrinairism 
have,  of  late  years,  contrived  to  get  the  plan  introduced,  of 
making  those  who  are,  nominally,  the  Officers  of  certain  local 
Bodies,  to  be  not  responsible  to  those  Bodies,  and  to  be  inca- 
pable of  being  removed  except  at  the  pleasure  of  some  Central 
Board  or  Functionary.*  Such  a  dishonest  plan  needs  no  com- 
ment. It  suits,  well  enough,  the  purposes  of  those  the  only 
end  of  whose  existence  is  the  maintenance  and  increase  of 
Functionarism ; — and  who  are  unable  to  exist  and  maintain 
themselves  against  the  honest  working  of  Free  Institutions, 
except  by  means  of  social  treachery  and  secret  espionage.f 

*  See,  as  examples,  before,  pp.  178,  174,  177,  188,  209. 

f  A  remarkable  instanoe  occurred  in  the  spring  of  1854,  in  which  it  was 
proved  that  the  officers  under  the  control  of  the  Poor  Law  Board,  in  one  of 
the  largest  cities  Id  England,  had  been  long  exercising  a  course  of  systematic 
and  iTittmcted  espionage  over  an  independent  constitutional  Public  Officer  of 
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Ererj  practical  inan  must  be  thoroughly  aware  that  any  such 
sTstem  is  absolutely  inconsistent  with  the  faithful,  efficient,  or 
honest  discharge  of  the  duties  of  any  office. 

It  is  clear  that  any  Body  which  has  not  all  powers  of  ap- 
pointment, salary,  direction,  and  dismissal  over  its  own  ser- 
vants, can  have  no  independence  or  permanently  useful  action. 
The  servant  will  be  above  his  masters  :  he  can  set  them  at  de- 
fiance. He  can  put  his  own  caprices,  disguised  under  the  syco- 
phantic cloak  of  regard  for  the  wishes  of  those  who  alone  can 
displace  him,  against  the  careful  instructions  of  his  nominal 
masters.  Thus  a  stop  will  be  put  to  all  useful  work : — of  which 
too  many  and  lamentable  instances  have  already  occurred. 

Not  a  shadow  of  real  argument  can  be  given  for  making 
either  the  appointment,  salary,  or  dismissal  of  any  officer,  or 
the  instructions  he  is  to  follow,  dependent,  in  any  way,  on  a 
Central  Board.  In  this,  as  in  every  other  case,  the  actual  con- 
ditions and  merits  can  only  be  known  to  those  immediately 
concerned.  Social  treachery,  hypocrisy,  and  selfish  sycophancy, 
are,  and  can  be,  the  only  results  of  such  a  system. 

What  mercantile  establishment  could  be  successfully  con- 
ducted, if  every  clerk  did  not  know  that  his  retention  of  office 
depends  entirely  on  the  fulfilment  by  him  of  his  duties  to,  and 
the  instructions  of,  his  immediate  masters  ?  Eesponsibility 
and  authority  go  together :  for  either  to  be  real,  both  must  be 
always  undivided.* 

Happily,  the  Officers  of  the  Parish  are  at  present,  with  the 
exception  of  Overseers,!  free  from  this  interference.  But  every 
insidious  attempt  is  being  continually  made  to  bring  others  of 
these  officers  under  it.  This  may  be  said  to  have  been  done 
where  any  parish  has  submitted  to  the  ecclesiastical  Encroach- 
ment of  having  the  office  of  one  of  its  Churchwardens,  or  of  its 
Sexton  or  Parish  Clerk,  abused  into  being  made  the  mere  do- 
native of  the  Minister.  But,  as  this  has  no  real  countenance 
of  Law,  it  ought  not  to  be  thus  considered.  It  has  been  seen, 
however,  how  the  New  Poor  Law  system  takes  away  all  the 
original  authority  of  the  Overseers,  and  hands  this  over  to 

the  highest  importance,  who,  in  the  discharge  of  his  functions  as  Coroner,  had 
pursued  the  sti-aight  course  of  his  duties  ;  and  had,  therefore,  made  himself 
displeasing  to  the  tribe  of  functionaries.  Such  instances  are,  in  fact,  con- 
tinually occurring.  They  are  the  natural  and  necessary  result  of  the  system. 
*  See  before,  p.  202,  note  f.  t  See  before,  pp.  153,  154. 
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Boards  of  Guardians,  who  are  themselves  without  indepen- 
dence, and  without  any  control  over  their  own  servants.*     It 
has  been  also  seen  what  dishonest  and  insidious  attempts  have 
been  made  in  the  same  direction,  with  respect  to  Collectors  and 
Vestry  Clerks.f   It  is  clear,  therefore,  that  it  behoves  all  those 
who  respect  and  would  maintain  the  Institutions  of  England  in 
their  sound  and  wholesome  action,  and  who  value  intelligence, 
independence,  and  integrity,  not  only  conscientiously  to  fulfil 
their  own  active  duties  in  the  Parish  where  they  dwell,  but  to 
keep  a  careful  watch  over  all  such  attempts  as  have  been  last 
named ;  and  to  leave  no  effort  unused  to  procure  the  repeal  of 
the  unconstitutional  powers  that  have  already  been  gotten,  bj 
those  who  prove  that  not  truth  but  self-interest  is  their  aim, 
when  they  seek  to  enforce  their  theories  by  means,  not  of  argu- 
ment and  constitutional  machinery,  but  by  bribing  men  to  for- 
get the  duties  they  owe  to  their  own  neighbourhoods  and  the 
State,  that  thus  the  course  may  be  clear  for  the  arbitrary  and 
"enforced  orders,  and   the   capricious  exercise  of  the  "brief 
authority,"  of  irresponsible  Functionaries  and  Government 
Boards.  % 

•  See  before,  pp.  168, 169,  17S,  174.  f  See  before,  p.  180,  208. 

X  While  these  sheets  are  passing  through  the  press,  a  remarkable  doca- 
ment  has  been  issaed  by  the  French  Minister  of  the  Interior  (M.  Billault), 
addressed  (under  date  of  20th  Nov.  1856),  to  all  the  Pr^fets  in  France.  In 
the  country  whose  system  of  centralization  has  been  taken  as  the  model 
servilely  adopted  in  England  during  the  last  twenty-five  years,  so  much  dis- 
content and  mischief  have  grown  up  from  that  system,  that  the  head  of  the 
Home  department  has  been  obliged,  at  length,  to  administer  a  most  severe 
rebuke  to  all  the  chief  functionaries  of  his  department.  The  document  ex- 
presses such  universally  true  and  statesmanlike  ideas,  that  it  cannot  but  be 
hoped  that  M.  Billault  may  yet  have  the  opportunity  of  doing  something  in 
a  more  lasting  manner,  to  free  his  country  from  the  incubus  of  that  system 
the  exhibition  of  one  of  whose  results  has  called  forth  this  rebuke.  The  whole 
document  is  too  long  to  quote.  The  following  are  some  of  the  most  striking 
passages.  They  are  of  universal  application  ;  and  nowhere  need  to  be  more 
well  considered  than  in  England,  under  the  vicious  and  mischievous  system 
that  is  daily  exhibiting  its  characteristics  and  results  among  us. 

"  The  Administration  too  often  thinks  Jit  to  interfei'e  in  these  local  differences, 
and  improperly  brings  its  authority  to  bear  upon  the  conflicts  which  grow  wt  cf 
them.  If  Oiese  assemblies  give  a  bad  or  unintelligent  solution  to  the  afain 
brought  btfore  them,  the  population  will  Icnow  to  whom  the  responsibility  it  to 
be  imputed.  A  bad  local  decision  is  less  mischievous  than  a  system  which  lends 
to  impose  universally  the  action  of  central  authority  in  matters  nof  involving 
any  general  interest  to  require  its  interference.  Administrators  allow  themsdves 
too  easily  to  be  led  away  by  the  desire  of  crushing  all  inconvenient  resistance. 
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imstead  of  tttmg  their  personal  influence,  and  encouraging  that  public  opinion 
kA/cS,  m  the  long  run,  is  never  blind  to  its  own  true  interests.^* 

The   points  thus  specially  stated  in  this  document  are  those  -which  in- 
▼t^ve  the  whole  matter.     They  are  precisely  the  points  to  which  I  have, 
for  aeTeral  years,  been  calling  attention.    In  *  Ltxsal  Self-Government*  (chap. 
iv.   p.  73)  I  remarked : — "  While,  and  inasmuch  as,  there  will  of  neoee- 
^*y  exist»  in  every  country,  certain  groupings  of  men  havinjir  certain  com- 
moo  interests, — whether  those  groupings  be  within  the  circuit  of  a  town,  a 
""Uage,  or  a  shire, — there  will  also  always  be  certain  interests  beyond  those 
local  ones :  interests  general  and  national.     Each  local  group  can  alone 
manage  its  own  special  affairs  properly,  and  cannot  submit  to  be  controlled 
or  interfered  with  as  to  these  by  any  general  representative  body.    Still  less, 
thongli  upon  exactly  the  same  principles,  can  the  General  Representative 
In^itution  interfere  in  any  afl&irs  of  individuals.    It  is  the  Associated  Bodies, 
and  as  associated  bodies,  that  are  represented  in  the  General  Assembly  ;  not 
the   individual  citizens.     It  is  the  aflairs  of  the  whole,  as  a  congeries  of 
groups,  that  the  general  assembly  administers.     It  has  nothing  to  do  with 
individual  afiairs,  or  special  loccU  affairs,  unless  cu  in  some  way  mixed  up 
icith  general  interests."   (See  the  same  work,  passim ;  and  *  Government  by 
Conuniflsions,'  pp.  872,  373.)     It  is  well  worthy  of  notice  that  many  English 
Journals,  which  have  heretofore  supported  the  bureaucratic  measures  that 
have  characterized  English  un-statesmanship  for  the  last  quarter  of  a  cen- 
taiy^  aeem  to  have  had  a  new  light  dawn  upon  them  from  the  document  thus 
issued  by  M.  Billault.     The  Times  itself,  which  has  so  ably  and  valuably  ex- 
posed red-tapism  in  some  departments,  has,  notwithstanding,  heretofore  been 
the  great  supporter  of  the  functionary  system,  and  the  stay  of  bureaucracy 
and  doctrinairism  in  England.     It  even  advocated  that  most  dangerous  and 
ne&rious  of  the  forms  in  which  bureaucracy  can  show  itself,  the  centralized 
Police  scheme.    Tet  even  the  Times,  taking  M.  Billault*s  circular  as  its  text^ 
displayed  its  usual  ability  in  an  approving  article,  with  which  it  may  be 
hoped  that  its  own  future  practical  course  and  advocacy  of  measures  may  be 
found  consistent ;  and  on  which  the  only  point  of  remark  need  now  be,  that 
the  common  but  very  grave  error  is  fallen  into  by  the  writer  of  treating  Par- 
liament as  the  source,  instead  of  as  a  result,  of  Institutions  of  Local  Self- 
Government.     (See  before,  p.  10.)     The  article  referred  to  is  so  directly  to 
the  point  of  the  immediately  foregoing  pages,  and  of  the  whole  of  the  present 
woi^  that  I  feel  it  due  to  record  the  main  part  of  it  here,  that  it  may  remain 
a  permanent  testimony,  from  an  important  leader  of  Public  Opinion,  to  the 
soundness  of  those  principles  which  I  have  so  long  contended  for,  and  Which 
it  is  the  object  of  this  Volume  to  exhibit  In  their  practical  applications,  and 
to  aid  in  their  practical  working. 

"  A  bad  decision,  he  [M.  Billault]  remarks,  on  a  local  matter,  is  infinitely 
lees  injurious  than  the  meddling  of  the  central  authority  in  matters  not  of 
general  interest. 

"  These  admonitions  spring  from  a  wise  and  true  appreciation  of  the  real 
nature  of  municipal  government,  and  are  worthy  of  all  possible  commenda- 
tion. The  true  principle  of  a  municipality,  or  inferior  and  local  government, 
undoubtedly  is,  to  define  it  strictly  within  its  legal  limits,  and  within  those 
limits  to  leave  it  the  freest  and  most  unfettered  discretion.  If  people  are 
incapable  of  thinking  and  acting  for  themselves,  the  wisest  way  would  be  to 
abolish  municipalities  altogether,  and  not  mock  them  by  an  authority  which 
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they  are  incompetent  to  exercise.  But,  if  once  we  resolve  to  give  the  people 
the  power  of  managing  their  own  afibirs,  we  ought  to  make  up  our  minds  to 
give  them,  together  with  that  power,  aU  the  conditions  essential  to  its  suc- 
cessful execution.  Now,  one  of  those  conditions  undoubtedly  is,  that  if  they 
do  well,  their  constituents  will  profit ;  if  they  do  ill,  their  constituents  will 
suffer  ;  that,  in  fact,  the  municipality  should  act  with  the  freest  liberty  and 
the  fullest  responsibility.  This  can  never  be  said  to  be  the  case,  so  long  as 
they  have  suspended  over  their  heads  the  interference  of  some  higher  tri- 
bunal, which  can  cut  short  their  labours,  or  even  annihilate  their  existence. 
To  people  who  deliberate  on  municipal  matters,  as  well  as  to  those  occupied 
by  higher  concerns,  it  \a  absolutely  necessary  that  there  should  be  a  feeling 
of  responsibility,  to  keep  alive  diligence  and  enforce  the  exercise  of  criticism 
and  inquiry.  This  feeling  can  hardly  exist  among  men  whose  every  step  is 
liable  to  be  reviewed,  and  whose  very  existence  hangs  on  the  will  of  a  supe- 
rior. This  truth  has  already  been  revealed  to  Imperial  France,  and  ought 
not  to  remain  hidden  from  monarchical  England.  In  our  anxiety  to  do  every- 
thing well,  we  are  too  apt  to  give  to  ovar  central  offices  powers  utterly  inconsistent 
teith  the  efficiency  of  those  local  bodies  over  which  they  are  exercised.  Thus  we 
have  a  Poor  Law  Board  and  a  Home-office  ;  the  one  framed  for  the  purpose 
of  preventing  people  from  spending  too  much  of  their  own  money  in  the 
relief  of  the  distressed ;  the  other  to  save  them  the  trouble  of  thinking  for 
themselves  on  almo»t  all  matters  of  social  organization.  Nitw,  we  entirely 
deny  the  wisdom  of  these  arrangements^  on  exactly  the  same  ground  as  that 
relied  on  by  the  French  Minister  of  the  Interior — namely,  that  the  whole 
duty  of  the  central  Government  is  to  keep  those  bodies  within  their  juris- 
diction ;  and,  within  that  jurisdiction,  to  leave  them  as  free  as  powible  to 
work  out  their  own  way.  We  are  most  willing  in  this  respect  to  learn  from 
our  neighbours,  but  cannot  help  observing  that  when  we  come  to  compare 
local  with  central  government  neither  nation  seems  to  reason  logically  from 
its  own  principles.  The  French  Government  is  full  of  the  most  generous 
confidence  towards  its  own  subjects  on  their  local  affairs,  and  proscribes  any 
interference  with  them  except  on  a  question  of  jurisdiction.  But  when  we 
come  to  matters  of  general  government,  the  French  Administration  confides 
to  the  people  nothing  but  the  election  of  a  supreme  ruler,  and  of  a  L^sla- 
ture  with  whose  return  it  openly  and  avowedly  interferes  by  every  method 
in  its  power.  Confidence  is  gone,  and  is  replaced  by  the  most  complete  dis- 
trust and  the  most  ungenerous  fear.  The  English  Government,  on  the  other 
hand,  has  the  fullest  confidence  in  the  power  of  the  people  to  exercise  con- 
trol over  their  own  public  affairs.  But  when  we  come  to  local  matters,  this 
confidence  is  entirely  gone,  and  its  place  supplied  by  the  most  meddling  and 
mischievmis  interference.  Each  party  concedes  too  much  or  too  little.  Each  • 
party  fails  to  draw  the  true  inference  either  from  its  concessions  or  its  re- 
pressions. Either  those  who  are  trusted  with  local  power  should  have  gene- 
ral power  also,  or  those,  like  ourselves,  allowed  to  determine  the  destiny  of 
a  nation,  should  be  deemed  equal  to  r^ulating  the  af&irs  of  a  Parish." 
{Timaa,  15th  Dec.,  1856.)— See  before,  pp.  46,  181,  219. 
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CHAPTER  IV. 

PARISH   C0MMIT11EES. 

1.    COMUITTEE    OP    JUBATS  FOR  SBTTLINO  DIFFERENCES. — 2.    COMIflTTEE  OF 

"  AaaiBPPANCB." — 3.  Sykodsmew. — 4.  Committee  for  Watch  and  Ward. 

— 5.  Ck>MMITTBS  for  ASSESSMENT. — 6.  COMMITTEE  FOR  RAISING  AND  DIS- 
TRIBUTING Poor  Relief. — 7.  Committee  fob  Audit. — 8.  Committee  for 
Destruction  of  Vermin. — 9.  Committee  fob  Holding  Land. — 10.  Com- 
mittee FOB  MANAGING  POOB  RELIEF. — 11.  SELECT  YeSTBT  FOB  PoOR  RE- 
LIEF.— 12.  Select  Vestrt  under  Hobhouse'b  Act,  with  three  Com- 
mittees.— 13.  Lighting  Inspeoiors. — 14.  Highway  Board. — 15.  Baths 

AND  WaSHHOUSES   COMMITTEE. — 16.    LIBRARY  AND   MuSEUM  COMMITTEE. 

— 17.  Burial  Board. — 18.  Nuisances' Removal  Committee. — Practical 
means  to  the  right  action  of  all  committees. 

The  appointment  of  Committees  of  any  Body  or  Institution, 
chosen  to  give  special  attention  to  matters  that  concern  the 
whole,  is  one  of  the  most  ancient,  as  well  as  one  of  the  most 
striking  and  practical,  of  the  characteristics  of  English  Insti- 
tutions.* The  whole  of  our  Jury  system  springs  from  this 
origin  .t  Our  earliest  records  contain  full  illustrations  of  the 
practice.  Domesday  Book  is  particularly  interesting  in  this 
respect.  Magna  Charta  has  conclusive  evidence  on  the  same 
point,  when,  among  other  illustrations  of  it,  it  declares,  in  one 
of  its  most  important  provisions,  that,  if  "  any  matters  cannot 
be  taken  on  the  [first]  day  of  the  shire-mote  [county  assizes — 
which  all  ought  to  attend],  so  many  knights  and  freeholders 
shall  stay,  of  those  who  have  been  there  at  that  shire-mote,  as 
shall  be  able  to  make  all  the  judgments."^  By  thus  taking  a 
select  number  in  irotation,  out  of  the  whole  body,  the  duty  be- 
comes divided  and  its  burthen  easily  borne. §  This  is,  in  short, 
one  of  the  practical  modes,  on  the  efficient  carrying  out  of 
which  the  right  action  of  iree  Institutions  materially  depends. 

*  See  before,  p.  66. 

t  See  '  Local  SelfGovemment  and  Centralization/  chap,  xviii.  p.  259,  etc. 

t  Cap.  19  of  Magna  Charta,  Johannis.  §  See  before,  p.  220,  note. 
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The  Common  Law  completely  recognizes  the  authority  both 
of  the  appointment  and  action  of  such  Committees.  The  sta- 
tutory recognition  of  any  such  Committee  is  merely  declaratory , 
not  enabling.*  Many  statutes  have  indeed,  from  time  to  time, 
recognized  such  Committees,  and  suggested  their  general  ap- 
plication, as  the  most  efficient  means  of  carrying  out  certain 
objects.  Such  statutes  are  thus  useful.f  But  no  such  Com- 
mittee derives  its  life  and  vigour  from  any  such  statute.  It 
has  become  too  much  the  habit,  in  our  time,  to  forget  a  com- 
prehensive and  constitutional  mode  of  regarding  the  provisions 
of  such  Statutes  ;J  and  to  grope  in  servile  feebleness,  cramped 
within  the  limits  of  their  fancied  letter,  instead  of  taking  them, 
as  they  really  are,  merely  as  suggestive  of  what  rests  upon  and 
must  work  through  the  Common  Law ;  to  be  interpreted  and 
applied  in  accordance  with  the  spirit  of  the  Common  Law ;  and 
to  have  the  deficiencies  which  will  be  found  in  the  best  pre- 
pared,§  supplied  and  filled  up  by  reference  to  it. 

The  essence  of  the  Committee  system,  lies  in  the  erection 
of  an  efficient  means  for  consideration,  discussion,  and  action, 
concentrated  in  numbers  not  too  great,  and  yet  with  the  con- 
stant check  of  a  conscious  responsibQity.  Committees  differ 
from  Officers,  in  having  the  functions  of  the  freest  considera- 
tion, discussion,  and  determination,  within  the  scope  of  the 
matters  committed  to  them ;  while  the  duties  of  Officers  are 
mainly  ministerial  and  specific. 

Though  some  illustrations  of  the  Committee  system,  as  applied 
to  the  Parish,  and  having  a  remote  lineage,  have  already  been 
given  in  these  pages,  this  is  the  proper  place  to  cite  a  remark- 
able authority,  of  three  centuries  ago,  showings  how  systema- 
tical and  regular  was  this  Committee  action  at  that  time. 
Through  Strype*s  Annals  we  learn,  from  one  incident-ally 
writing  under  date  of  1564,  that  it  was  then  well  understood 
that  "to  every  parish  belongeth  [among  other  persons  and 
things]  V.  four  or  eight  Jurats  [sworn  men]  for  offences  given 
and  taken ;  .  .  .  VII.  an  Assistance^ — being  thirteen  persons, 
to  consist  of  such  only  as  had  before  been  churchwardens  and 
constables;   VIII.   a  Vestry,  of  the  whole  Parish, — being  a 

♦  See  before,  p.  60,  note  f,  and  p.  184.  f  See  before,  p.  134. 

Z  How  the  recognitions  contained  in  such  Statutes  differ  from  offices 
fireshly  created  by  any  Statute,  see  distinctly  pointed  out  in  quotations  con- 
tained before^  p.  122,  fwU.    And  see  p.  10.  §  See  p.  135,  noU, 


JVBATS:   ASSISTANCE:    SYNODSMEK.  229 

public  assembly  of  all,  young  and  old."*  This  passage  is  very 
noteworthy.  We  find  two  Committees  named  in  it ;  wKich 
mention  is  made  the  more  striking  by  the  fact  of  the  same 
document  naming  the  Vestry  also. 


1.  Committee  of  Jurats  for  settling  Differences, 

Thejirsi  of  these  Committees,  was  a  specific  number  chosen, 
whose  office  seems  to  have  been,  to  endeavour  to  heal  differences 
among  their  fellow-parishioners,  by  a  sort  of  equitable  jurisdic- 
tion oTer  *^  offences  given  and  taken  ;**  a  most  wise  and  benefi- 
cial practice ;  and  one  which  was  well  able  to  give  efficiency  to 
its  efforts  at  a  time  when  the  Court  Leet  was  in  full  action. 
He  who  refused  to  make  right  accord  with  his.  neighbour  at  the 
suggestion  of  the  Jurats,  would  be  forthwith  presented  to  this 
court  of  criminal  jurisdiction ;  and  thus  that  which  he  refused 
to  the  Committee  would  be  enforced  by  the  Leet  Jury. 


2.  Committee  of  Assistance. 

The  second  was  a  Committee  composed  of  what  are  commonly 
called  *'  passed  officers  ;*'  men  supposed  thus  to  have  valuable 
experience,  and  whose  function  it  was  to  confer  and  advise  with 
the  officers  for  the  time  being,  as  to  the  mode  of  executing  their 
duties.  This  committee  of  "Assistance"'  still  exists  in  many 
Parishes.t  There  is  no  doubt  that  it  is  the  origin  of  most  of 
the  illegal  "  Select  Yestries'*  which  will  be  presently  noticed; 
— the  latter  being  cases  where  the  Committee  of  Assistance 
usurped  an  authority  which  never  belonged  to  it,  and  managed 
to  override. the  Vestry;  to  aiding  whose  chosen  officers  its  right 
function  was  always  confined,  by  rendering  that  "assistance" 
which  the  experience  of  its  members  would  ordinarily  well  and 
ixsefully  enable  it  to  give. 


3.  Synodsmen. 

The  origin  and  nature  of  the  synodsmen  or  sidesmen  have 
been  already  explained.^ 

*  Strype's  Annals,  vol.  i.  p.  468. 

t  The  term  "  Court  of  Assistants"  is  also  adopted  as  the  designation  of 
the  governing  Body  of  many  anqient  incorporated  companies. 
X  Before,  pp.  70,  71.    Notwithstanding  the  encroachment  thus  made  by 
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4.  Committee  for  Watch  and  Ward, 

In  the  first  Chapter,  "  the  provost  and  four"  were  seyeral 
times  named,  as  those  through  whom,  on  hehalf  of  the  whole 
parish,  many  things  of  great  importance  to  the  welfare  of  the 
whole  parish  were  done.  The  "provost"  is  merely  one  inclu- 
sive name  for  what  occurs  under  the  various  denominations  of 
tyihingman,  head-borough,  hors-holder,  chief-pledge,  constahlCy 
horo-reeve,  etc. — names  all  meaning  the  same  thing.  Lamhard 
remarks  ; — "  Now  whereas  every  of  these  ti things  or  boroughs 
did  use  to  make  choice  of  one  man  amongst  themselves,  to  speak, 
and  to  do,  in  the  name  of  them  all ;  he  was  therefore  in  some 
places  called  the  Tgthingman,  in  other  places  the  BorougKs- 
elder  (whom  we  now  call  Bors-holder),  in  other  places  the  Boro^ 
head  or  Mead-borough,  and  in  some  other  places  the  Chief- 
pledge  ;  which  last  name  doth  plainly  expound  the  other  three 
that  are  next  before  it ;  for  Head  or  Elder  of  the  Boroughs, 
and  Chief  of  the  Pledges,  be  all  one."  And,  as  the  inhabitants, 
the  mutual  pledges,  chose  their  chief,  by  whatever  of  these 
names  he  be  called,  so,  "  Every  of  the  pledges  should  yearly  be 
presented  and  brought  forth  by  their  chief  pledge,  at  a  general 
assembly  for  that  purpose."  But,  for  the  convenience  of  all,  a 
special  Committee,  out  of  the  whole,  was  chosen,  year  by  year, 
for  constant  action.*  The  "  provost t  and  four"  were  the  Com- 
mittee appointed  to  act,  on  behalf  of  the  whole  parish,  in  the 
various  matters  that  the  provost  had  in  charge.  ( 


6.  Committee  for  Assessment. 

An  important  and  interesting  illustration  of  Parish  Com- 
mittees, is  afibrded  by  the  '  Inquisitiones  Nonarum,'  to  which 

ecclesiastical  devices,  many  of  the  "reformed"  clergy  were  very  uneasy  at 
the  action  of  the  synodsmen.  This  plainly  appears  from  Stryx>e*s  Annals, 
vol.i.  p.  463. 

*  The  term  "  Borough"  {A.-S.  Borh)  means  neither  more  nor  less  than 
"  pledge  ;"  that  is  to  say,  a  place  where  all  the  men  dwell  in  mutwd  pledge. 
See  before,  pp.  123,  124  note.  The  Anglo-Saxon  term  for  the  "view  of 
frank-pledge  "  is  "  frith-borh"— literally  "  peace-pledge."  The  term  "/nV/*" 
became,  by  a  very  natural  blunder,  corrupted  into  "free  ;"  and  so  (in  the 
Norman  French)  the  compound  word  was  converted  into  i^mnX'-pledge. 

f  Prafasl,  or  profastf  are  the  older  forms  of  the  word.  It  is  an  ancient 
Anglo-Saxon  word. 

X  See  before,  p.  121.     See  also  Lambard's  '  Constable,'  pp.  7,  8. 
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reference  has  often  been  made  in  this  volume.  Like  the  last, 
it  is  an  illustration  of  the  habitual  practice, —  and  not  merely  of 
what  was  done  at  one  time  or  in  one  instance.  In  every  parish, 
it  seems,  without  exception,  when  the  imperial  taxation  was  to 
be  assessed,  a  Committee  made  the  inquiries  and  returns  which 
were  necessary,  on  all  the  important  matters  to  which  that 
ancient  record,  as  one  example,  refers.  Though  the  same  actual 
thing  was  really  done  in  every  instance,  the  phraseology  be- 
comes, in  some  cases,  very  special.  Thus,  it  is  expressly  stated 
in  several  instances,  that  the  matter  has  been  "  committed" 
to  certain  persons  whose  names  are  recorded,  to  do  what  is 
needed,  "for  themselves  and  the  rest  of  the  same  parish."* 

It  will  hereafter  be  shown,  in  treating  of  Parish  Kates,  that 
it  is  matter  of  much  practical  importance  that  a  Committee  for 
Assessment  should  be  now  always  kept  in  standing  action  in 
every  Parish.  

6.   Committee  for  raising  and  distributing  Poor  Relief, 

"When  Overseers  were  first  appointed,  they  in  fact  formed, 
with  the  Churchwardens,  a  committee  of  the  Parish,  for  the 
special  purpose  of  gathering  and  distributing  the  means  of 
relief,  and  setting  the  poor  to  work.f 


7.  Committee  for  Audit. 

And,  before  the  time  of  "  Overseers,"  the  "  Collectors"  were 
kept  in  check  by  another  committee  of  "Auditors." J  The 
same  thing,  as  to  Auditors,  has  been  already  shown  to  be  in 
common  use  at  this  day.§ 


8.   Committee  for  Destruction  of  Vermin, 

There  used  to  be  a  standing  committee  in  every  Parish  for  the 
destruction  of  "  noyfull  fowles  and  vermyn."  The  practice  still 
exists  in  some  rural  parishes.    But  many  readers  may  be  sur- 

*  It  is  thus  throughout  the  returns  from  Hertfordshire.  And  see  through* 
out  Huntingdon,  Cambridgeshire,  etc.  The  same  actual  thing,  though  not 
these  words,  is  found  in  every  shire. 

■f  See  the  following  chapter,  for  what  was,  in  &ct,  another  similar  special 
Committee,  on  Apprentice  funds,  under  7  Jac.  I.  c.  8. 

$  See  27  Hen.  VIII.  c.  25,  s.  14.  Six  or  four  were  to  be  added  to  the 
C^tirchwardens  to  form  this  Audit  Committee*     See  before,  p.  184. 

§  Before,  p.  188. 
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prised  to  learn,  that  this  object  was  formerly  felt  to  be  so  im- 
portant, that  the  practical  use  of  it,  already  then  existing  in 
many  parishes,  received  the  express  sanction  of  general  sugges- 
tion by  Statute.  A  committee,  consisting  of  the  churchwardens 
together  with  six  other  parishioners,  is  named,  with  power  to 
tax  and  assess  every  person   holding  lands  or  tythes  in  any 
parish,  yearly  at  Easter,  and  whenever  else  it  may  be  needful, 
in  order  to  raise  a  sum  of  money  to  be  put  in  the  hands  of  tw^o 
other  persons,  who  are  to  distribute  it.   And  these  distributors 
are  to  pay  this  money  in  rewards  for  the  different  sorts  of  ver- 
min brought  in.    The  record  is  curious  and  interesting  enough, 
on  its  own  account,  to  be  rescued  from  forgetfulness,  if  only 
for  its  bearing  on  the  natural  history  of  the  country.    It  shows 
itself  to  be  so  in  a  directly  practical  sense,  when  it  is  found  that 
legislation  has,  very  recently,  been  resorted  to,  for  an  analogous 
purpose,  in  one  of  our  most  important  colonies.*  This  old-esta- 

*  The  MeVbowTM  (Australia)  Argv*  informs  us  that  "An  Act  agaunst  the 
growth  of  thistles  received  the  Royal  assent  on  the  19ih  of  March  [1856]. 
It  is  one  the  necessity  of  which  must  be  obvious  to  every  one  acquainted{with 
the  colony  ;  and,  with  a  view  to  its  effectual  operation,  it  is  of  a  very  strin- 
gent character.     It  may  seem  at  first  sight  that  its  provisions  are  too  severe, 
but  from  its  nature  the  Act  requires  to  be  armed  with  very  vigorous  powers 
of  enforcement,  and  with  heavy  penalties  for  non-compliance  with  its  pro- 
visions.    After  reciting  in  its  preamble  that  great  loss  and  injury  are  occa- 
sioned to  the  lands  of  the  colony  by  the  spread  of  the  plant  called  the  thistle, 
and  that  no  measures  can  be  eflfectual  for  its  eradication,  unless  provision  be 
made  for  its  destruction  on  private  as  well  as  public  property,  the  Act  pro- 
ceeds to  provide  the  required  remedy,     lij  clause  1,  any  owner,  lessee,  or 
occupier  of  land  in  Tictoria  upon  which,  or  on  the  half  of  any  road  adjacent 
thereto,  thistles  are  growing,  is  bound,  i^r  fourteen  days*  notice,  signed  by 
a  justice  of  the  peace,  to  destroy  all  thistles  upon  such  land,  or,  failing  to  do 
so,  he  incurs  a  penalty  of  not  less  than  £5  or  more  than  £20.  Service  of  the 
notice  at  the  occupier's  usual  or  last  known  place  of  abode  is  held  good,  and 
all  cases  under  the  Act  are  determined  in  a  summary  way  by  two  or  more 
justices  of  the  peace.    The  justices,  however,  have  power  to  suspend  the  con- 
viction on  proof  that  the  occupier  has  used  and  is  using  reasonable  exertions 
to  destroy  the  plant.     No  information  can  be  laid  against  any  owner  of  land 
until  the  Act  has  been  enforced  against  the  occupier  or  lessee,  and  no  second 
information  can  be  laid  within  thirty  days  after  a  previous  conviction.     If 
any  owner,  lessee,  or  occupier  neglect  or  refuse  to  destroy  thistles  on  his  land 
for  a  space  of  seven  days  after  the  receipt  of  notice,  any  person  armed  with 
a  written  authority  from  a  justice  of  the  peace  may  enter  on  the  land,  with 
sufficient  assistants,  to  destroy  and  eradicate  the  nuisance,  and  may  cause 
the  expense  to  be  assessed  by  two  justices  of  the  peace,  and  recover  them  in 
a  summary  way.     Persons  armed  with  the  written  authority  of  a  magistrate 
may  enter  on  lands  to  search  for  thistles  without  being  guilty  of  a  trespass, 
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blished  and  long  active  Committee  was  to  pay  "  to  every  person 
that  shall  bring  to  them  any  heads  of  old  Crows,  Choughs,  or 
Pyes,  or  iElooks,  taken  within  the  Parish,  for  the  heads  of  every 
three,  a  penny ;  and  for  the  heads  of  every  six  young  Crows, 
Choughs,  Pyes,  or  Books  taken,  a  penny ;  and  for  every  six 
^gs  of  any  of  them  unbroken,  a  penny  ;  and  likewise  for  every 
twelve  Stares  [starlings]  heads  a  penny.     All  which  said  heads 
and  eggs,  the  said  distributors  shall  keep  in  some  convenient 
place ;  and  shall,  eveiy  month  at  the  least,  bring  forth  the  same 
before  the  Churchwardens  and  the  six  taxors  before  mentioned, 
or  three  of  them ;  and  shall,  then  and  there,  make  a  true  account 
in  writing  what  money  they  have  laid  forth  and  paid  for  such 
heads  and  eggs,  and  for  the  heads  of  such  other  ravenous  birds 
and  vermin  as  are  hereafber  mentioned;  that  is  to  say,  for 
every  head  of  Marten,  Hawkes,  Pursekite,  Moldkite,  Buzzard, 
Shag,  Cormorant,  or  Bingtail,  two  pence ;  and  for  every  two 
^ggs  of  them  a  penny;  for  every  Iron  [Heron]  or  Osprey's 
head,  fourpence ;  for  the  head  of  every  Woodwall,  Pye,  Jay, 
Baven,  or  Kite,  a  penny  ;  for  the  head  of  every  bird  which  is 
called  the  King's-fisher,  a  penny  ;  for  the  head  of  every  Bull- 
finch, or  other  bird  that  devoureth  the  blowth  [bloom]  of  firuit, 
one  penny ;  for  the  heads  of  every  Fox,  or  Gray,  twelvepence ; 
and  for  the  heads  of  every  Fitchewe,  Polecat,  Weasel,  Stote, 
Fayre-bad  [yar#-bad,  i.  e,  bad^goer.  Badger],  Wildcat,  a  penny ; 
for  the  heads  of  every  Otter  or  Hedgehog,  two  pence ;  for  the 
heads  of  every  three  Bats,  or  twelve  Mice,  one  penny ;  for  the 
heads  of  every  Moldewarpe  or  Want  [Mole]  an  half  penny  : — ^for 
the  heads  of  every  which  birds  and  vermin  last  mentioned,  the  said 
distributors  shall  likewise  pay  and  give  to  the  bringer  of  them, 
for  every  head  killed  and  taken  'wdthin  their  several  parish,  as 
before  is  limited ;  and  shall  keep  the  same  to  be  showed  forth 
upon  their  account,  in  manner  and  form  as  is  aforesaid.    All 
which  said  heads  and  eggs  shall  be  forthwith,  after  such  account 
made,  in  the  presence  of  the  said  Churchwardens  and  taxors,  or 
of  three  of  them,  bumotl,  consumed,  or  cut  in  sunder."* 

and  are  not  lutble  for  any  damage  done  unless  inflicted  unnecessarily  and 
wilfully.  Justices  are  empowered  to  issue  orders  for  search,  and  to  order 
the  destruction  of  thistles." 

•  See  24  Hen.  VIII.  c.  10 ;  8  Eliz.  c.  15  ;  14  Kliz.  c.  11  ;  and  39  Eliz. 
c.  18.  It  affords  a  striking  illustration  of  how  little  the  history  of  the  Laws 
of  England  is  known  or  heeded  by  Legislators  and  well-paid  Bureaucratic 
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CoTDmisflioners,  that  in  an  Act  of  the  Session  of  1856,  the  first  of  these  Acts  is 
enumerated  among  a  list  declared  to  be  then  and  thereby  repealed.  This 
Act  had  already  been  repealed  more  than- 280  years  ago  !  Bat  the  preparers  of 
the  list  contained  in  the  Act  of  1856,  which  is  perhaps  the  most  extraordinary 
illustration  of  random  and  reckless  legislation  that  modem  times  have  seen, 
-were  evidently  quite  unaware  of  that  fifcct;  and  all  the  knowledge  and  wisdom 
of  both  Houses  of  Parliament  were  equally  innocent  of  it.  The  Act  in  question 
is  an  example,  and  a  very  suggestive  illustration,  of  what  is  being  now  done 
in  England,  under  pretence  of  "Consolidation  of  the  Statutes."  The  following 
extract  from  a  paper  upon  this  Act,  which  I  addressed,  at  the  dose  of  the 
Session,  to  a  Cabinet  Minister,  will  sufficiently  call  attention  to  the  subject  in 
this  place.  The  Bill  seemed  so  absurd  a  one,  that  it  could  not  be  supposed 
that  the  intention  to  press  it  was  serious,  or  would  at  least  be  seriously  lis- 
tened to.  Hence  alone, — it  being  got  through  the  forms  of  both  Houses  in 
the  most  silent  manner,  utterly  unconsidered, — no  opposition  was  given  to  it. 
The  following  was  therefore  sent,  in  order  that  there  might  be  record  of  a 
Protest,  the  &ct  of  which  cannot,  at  a  future  day,  be  evaded. 

"A  Bill  has  lately  passed  the  House  of  Commons,  and  nearly  all  stages  in 
the  Lords,  called  the  '  Sleeping  Statutes  Bill. '  This  Bill  proposes  the  abso- 
lute repeal  of  nearly  120  Statutes  of  Parliament,  without  any  cause  assigned 
or  discussion  arising. 

"  The  Bill  passed  through  the  forms  of  the  House  of  Commons  entirely  «u6 
stlentiOf  and  unobserved  both  by  Members  and  the  public.  Such  a  Bill  seemed 
so  monstrous  an  attempt,  that  those  interested  in  such  matters  conceived  it 
impossible  it  could  have  been  seriously  introduced,  or  that  it  would  be  allowed 
to  pass.  Hence  no  measures  have  been  taken  to  defeat  it.  The  intent  and 
efiect  of  such  a  Bill  are,  to  repeal,  by  a  stroke  of  the  pen,  entirely  sub  silentio 
and  undiscussed,  a  vast  number  of  miscellaneous  Acts  of  Parliament ;  all  of 
which  have  been  passed  with  cause  and  after  consideration.  Some  of  these 
are,  unquestionably,  now  obsolete.  The  precise  oocasidtis  that  others  were 
passed  to  meet,  may  not  at  the  moment  exist, — though  they  may  hereafter 
arise  again.  Others,  however,  do,  at  this  moment  involve  considerations  of 
the  gravest  character,  some  of  tJiem  even  embracing  the  highest  constitu- 
tional questions. 

"  It  is  dear  that  the  dignity  and  character  of  Parliament  itself,  require  that 
no  mass  of  Statutes  shall  be  thus  repealed,  without  a  thorough  knowledge  of 
what  is  being  done  ; — without  full  reason  assigned  ; — and  without  a  Select 
Committee  first  examining  and  reporting  on  the  whole  purview  of  what  the 
BiU  includes.  It  is  clear  that  the  dignity  of  the  Crown  is  gravely  impli- 
cated, in  the  royal  assent  being  given  to  a  Bill  thus  introduced  and  passed,  for 
the  repeal  of  Laws  which  are  now  guarded,  by  the  solemn  sanction  of  the 
coronation  oath,  from  being  altered  or  repealed  except  on  full  advice  and  con- 
sideration, neither  of  which  has  been  had  in  this  case.  There  is  no  precedent 
in  English  History  for  such  a  Bill ;  and  a  precedent  more  dangerous  to  the 
independence  of,  and  respect  for,  the  Legislature  cannot  be  conceived.  Its 
validity,  as  an  Act,  wiU  even  be  questionable.  Such  Acts  as  39  Eliz.  c.  18, 
1  Jac  I.  c.  25,  4  Jac.  I.  c.  1,  and  3  Car.  I.  o.  5  (to  which  I  beg  to  call  atten- 
tion), are  quite  the  reverse  of  precedents  for  such  a  Bill  as  this,  while  they 
afibrd  examples  of  sound  legislative  action,  where  needed,  in  such  a  class  of 
cases. 

''This  Bill,  not  having  proceeded  from  a  Committee  of  Parliament,  and  not 
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The  records  of  Parishes  show  frequent  entries  made  in  ac- 
cordance with  these  provisions  :*  and  no  doubt  we  owe  the  actual 
extirpation  of  some,  and  the  almost  extirpation  of  others,  of  the 
'*  Pests  of  the  farm,"  to  the  action  of  these  parish  Committees 
for  the  destruction  of  vermin.  An  instance  of  the  appointment 
of  a  Committee  for  the  destruction  of  a  special  and  unusual  pest 
of  an  analogous  character,  will  he  found  in  many  Vestry  Minute 
Books  of  no  very  distant  date.     It  is  interesting  to  the  £nto- 

having  passed  through  the  consideration  of  one,  is  nothing  more  nor  less,  in 
&ct^  than  the  overriding  of  Parliament  by  the  dictation  of  an  unseen  and 
irresponsible  individual  or  individuals.  And  I  beg  veiy  advisedly  and  em- 
phatically to  say,  that  whoever  prepared  or  sanctioned  the  list  contained  in 
this  Bill,  have  given  by  it  proof  of  their  utter  incompetence  for  such  a  task, 
and  do  but  illustrate  by  it  the  mischief  that  will  inevitably  follow  from  any 
dealing  with  the  Statute  Law  on  such  dictation  or  suggestion.  Some  Sta- 
tutes contained  in  it  have  actually  been  already  repealed  nearly  three  hun- 
dred years  ago  ;  some  are  inserted,  while  others  in  pari  materid,  (and  equally 
'  sleeping ')  are  left  unnoticed  ;  some  are  highly  beneficial,  and  need  rather 
to  be  recalled  into  revived  activity  than  repealed ;  while  others  involvc^the 
highest  constitutional  questions,  and  touch  points  needing  to  be  most  care- 
iiiliy  and  solemnly  discussed  before  the  country,  instead  of  being  thus  sought 
to  be  got  rid  of  by  a  side  wind. 

"  Such  a  Bill  can  have  no  surer  tendency  but  to  bring  our  Institutions  and 
Legislature  into  disrepute  and  distrust." 

*  The  ignorance  of  modem  writers  and  talkers,  in  Parliament  and  out,  on 
all  that  concerns  the  internal  life  and  Institutions  of  the  country  will  at  a 
future  period  hardly  be  credited.  (See  before,  p.  220,  note^.)  It  has,  for  ex- 
ample, been  thought  a  iamous  point,  and  a  capital  joke,  by  the  opposers  of 
Church  Rates,  within  the  walls  of  the  House  of  Commons  itself,  to  proclaim, 
with  an  air  of  amazement,  ^e  discovery,  and  to  parade  it  as  a  monstrous 
abuse,  that  Churchwardens*  accounts  show  charges  for  destroying  vermin. 
These  charges  would  necessarily  appear  on  those  accounts.  In  entering 
them,  the  Churchwardens  simply  fulfilled  the  wise  custom  and  Law  which 
their  traducers  (while  setting  up  for  Legislators)  do  not  even  know  the  exist- 
ence of^  though  their  own  property  is  at  this  moment  enjoying  the  benefit  of 
it.  To  take  one  example, — I  have  before  me  the  Churchwardens'  accounts  of 
a  parish  in  Middlesex  for  1773-4-5-6.  In  those  years  I  find  the  following 
entries : — 


tt 


1 773.— May  12  :— Paid  for  destroying  a  Pole  Cat 

Ditto  for  destroying  3  Hedge  Hogs  . 
Aug.  4  : — Ditto  for  destroying  3  Hedge  Hogs  . 
Ditto  for  destroying  6  Hedge  Hogs  . 
Nov.  6  : — Ditto  for  destroying  a  She  Fox 

Ditto  for  destroying  2  Hedge  Hogs  . 

In  1774  are  entered,  for  destroying  Foxes,  Polecats,  Hedgehogs,  etc.,  £2. 
145.  lOd. ;  in  1775,  for  the  same  items,  £2.  17<.  lOd. ;  in  1776,  for  the  same 
items,  £1.  ISa.  id. 
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mologist  as  the  memorandum  of  a  remarkable  phenomenon  in 
the  natural  world.  It  is  more  interesting  to  the  lover  of  man- 
kind and  of  free  institutions,  as  an  illustration  of  how  usefully 
and  promptly  those  institutions  adapt  themselves,  for  the  com- 
mon benefit,  to  unusual  circumstances  ;  and  thus  do  what  no 
pedantic  legislation  or  bureaucratic  system  ever  can, — meet 
mischiefs  as  they  arise,  and  quell  them.  The  following  is  copied 
from  the  Minute  Book  of  the  Parish  of  Homsey,  in  the  County 
of  Middlesex,  under  date  of  the  2nd  of  April,  1782  : — 

"  Ordered,  that  a  Committee  be  appointed,  of  the  following 
persons,  namely  [etc.],  any  five  or  more  to  proceed  to  business ; 
to  meet  on  Thursday  next,  at  three  of  the  Clock,  at  [etc.],  for 
the  purpose  of  destroying  the  insects  that  infest  the  hedges, 
etc.,  in  this  parish." 

In  that  year,  great  and  serious  alarm  was  created  through  the 
country  by  the  ravages  committed  by  an  unprecedented  number 
of  the  insects  in  question.  Similar  Committees  were  appointed  in 
many  parishes ;  and  one  shilling  per  bushel  was,  in  some  places, 
given  for  the  webs  cut  off;  which  were  burnt  under  the  in- 
spection of  the  churchwardens,  overseers,  and  beadles.  In  one 
parish,  fourscore  bushels  were  thus  collected,  paid  for,  and 
burnt,  in  one  day.* 


9.  Committee  for  holding  Landy  etc. 

By  an  Act  passed  in  the  9th  of  George  the  First,  c.  7,  the 
Churchwardens  and  Overseers,  in  their  character,  as  already 
pointed  out,  of  a  joint  committee  of  the  Parish,  are  declared 
able  to  purchase  and  hire,  with  the  consent  of  the  inhabitants 
in  vestry  assembled,  a  house  or  houses  to  lodge  the  poor.  A 
much  later  Act,  59  Geo.  III.  c.  12,  pursues  the  same  spirit,  but 
with  an  enlarged  declaration  of  the  powers  of  this  Committee. 
In  each  case,  the  consent  or  direction  of  the  Vestry  is  declared 
necessary.  Another  section  of  the  latter  Act  declares  the 
power  of  the  same  committee  to  hold  lands,  and  to  sue,  as  a 
Body  Corporate,  on  behalf  of  the  Parish.  Of  this,  more  in  the 
next  Chapter. 


•  See  Curtie's  'Hiatory  of  the  Brown-Tail  Moth '  (London,  1782) ;  'In- 
sect  TransformatioDB '  (in  the  Library  of  EntertoiDing  Knowledge),  p.  208. 
The  same  fiuita  are  also  mentioned  in  Kirby  and  Spence's  '  Entomology.* 
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10.  Committee  for  managing  Poor  Belief, 

Gilbert's  Union  Act  (22  Geo.  III.  c.  83),  which  has  been 
already  mentioned,  is  another  Act  which  recognizes,  and  pro- 
poses action  through,  a  committee  appointed,  if  the  inhabitants 
80  will  it,  for  and  by  single  parishes,  or  by  two  or  more  united. 
Such  committee  is,  in  either  case,  to  be  a  body  corporate.* 


11.  Select  Vestry  for  Poor  Belief 

Anotber  important  illustration  of  the  recognition  and  appli- 
cation of  the  Committee  practice,  is  afforded  by  the  before- 
named  Act  of  59  Geo.  III.  c.  12.  A  few  remarks  are  necessary 
to  make  this  clear. 

Xiike  eveiy  other  human  thing,  the  Committee  system  is 
capable  of  being  abused.     It  has  happened,  in  some  places,  that 
eyen  Juries,  instead  of  acting  for  the  occasion  and  so  being  dis- 
charged, have  been  appointed  for  a  year.f    This  is  a  clear  per- 
version of  the  sound  practice.     And  so  it  has  happened,  in 
some  parishes,  that  the  sound  practice  has  got  departed  from, 
and  the  whole  power  of  the  Vestry  has  got  engrossed  into  the 
bands,  not  of  a  Committee  of  and  for  the  whole,  but  of  a  few 
self-elected  persons.   These  have  been  called  "  Select  Vestries.*' 
The  origin  of  them  may,  no  doubt,  be  often  ascribed  to  a  perver- 
sion of  the  Committee  of  "  Assistance"  which  has  been  already 
named.     That  Committee  was  properly  appointed,  by  the  free 
consent  and  choice  of  the  Parishioners,  at  their  usual  open 
Vestry.     As  time  passed,  and  the  numbers  of  the  Committee 
dropped  off,  instead  of  going,  as  the  remainder  ought  to  have 
done,  to  the  open  Vestry  for  re-appointments,  they  took  it  on 
themselves  to  continue  on  and  on,  and  to  fill  up  vacancies ; 
while  the  Body  thus  formed  usurped  the  actual  functions  of  the 
Vestry.     This  may,  in  some  parishes,  have  been  submitted  to, 
till  long  use  has  worked  so  great  and  unlawful  an  abuse  into  a 
"  custom."     It  remains,  however,  a  gross  and  unlawful  abuse, 
how  long  soever  the  time  that  may,  in  any  phice,  have  passed, 
during  which  it  has  been  submitted  to.     Such  select  vestries 
often  originated,  or  attempted  to  fortify  their  usurpation,  by  a 

*  See  before,  Chiip.  III.  See.  7. 

-f-  This  is  BO  with  some  Leet  Juries,  at  the  present  time,  in  England.  It 
is  not,  however,  so  objectionable  in  these  cases,  as  these  Bodies  partake  more 
of  a  Representative  character  than  of  that  of  an  ordinary  Juiy. 
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directly  illegal  act,  in  addition  to  being,  as  all  of  them  have 
never  been  other  than,  iUegally  continued.* 

The  following  passage  from  Sir  Henry  Spelman's  tract  *  De 
Sepultura,'  published  in  1641',  is  both  interesting  and  impor- 
tant. It  shows  the  time  at  which  the  abuse  of  "  Select  Ves- 
tries" began  to  creep  in,  and  the  directly  illegal  means  thus 
often  taken  to  bring  them  in,  and  sustam  them.  It  also  veri- 
fies the  fact  that  they  were  a  usurpation  upon  the  ancient  and 
time-honoured  open  Vestries, — the  Vestries  by  Prescription 
and  the  Common  Law, — which  alone  have  ever  had  lawful 
power  to  make  binding  Bye-Laws. 

Speaking  of  "  Vestries,"  he  says : — "  Let  not  a  dozen  or  six- 
teen private  persons  make  orders  to  bind,  like  a  law,  the  rest  of 
the  Parish  that  consented  not.  What  they  have  used  to  do, 
time  out  of  mind,  [that  is,  in  the  open  Common  Law  Vestry]  I 
call  not  into  question;  but  those  Vestries  that,  fcithin  these 
thirty  years  or  thereabouts, f  have  left  their  ancient  form,  sup- 
ported by  a  lawful  prescription,  and  contrived  to  themselves  a 
new  society,  power,  and  jurisdiction  over  the  rest  of  the  parish, 

♦  See  the  reference  to  the  fonn  contained  in  Gibson's  '  Codex,*  after, 
Chap.  VI.  The  case  of  Phillibrown  v.  Ryland,  8  Modem  Reports,  pp.  62 
and  351,  clearly  affirfbs  that  all  Select  Vestries  are  illegal.  In  this  it  de- 
clares the  simple  Common  Law.  It  is  true  that  that  case  went  against  the 
plaintiff.  But  it  was  only  on  a  technical  point.  The  Court  of  Queen's 
Bench  distinctly  affirmed,  "  that  this  action  had  been  msdntainable  if  a  right 
[in  the  Vestry  Room,  as  showing  it  not  to  be  private  property]  had  been 
shown.*'  .  .  .  "Every  parishioner  hat  a  right  to  assemble."  The  following 
passage,  from  the  argument  in  that  case,  may  be  usefully  quoted  here,  as 
showing  the  sound  views  then  held,  and  stated  in  the  Courts  of  Law,  as  to 
the  character  and  functions  of  the  Parish  : — ''Since  bye-laws  bind  the  pro- 
perty of  every  inhabitant,  it  is  reasonable  every  inhabitant  should  have  a 
right  to  dissent  from  or  to  approve  them.  They  have  power  of  electing  their 
own  officers,  amenable  only  to  themselves.  They  are  a  corporation  to  make 
Bye-Laws  for  mending  the  Highways,  and  for  making  banks  to  keep  out  the 
sea^  and  for  repairing  the  church  and  making  a  bridge,  etc.,  or  any  such 
thing  which  is  for  the  public  good  ;  all  which  was  resolved  in  the  Chamber- 
lain of  Lcndon*8  Case.  And  by  the  Statute  3  &  4  Wm.  III.  c.  1 1,  and  7 
Anne,  c.  17,  s.  4,  they  are  made  a  body  politick  to  several  other  purposes, 
as  to  tax  and  levy  the  rate  for  maintaining  the  poor,  and  to  tax  tike  parish 
to  make  and  maintain  engines  for  extinguishing  fires,  and  by  the  Statute  9 
Geo.  [I.]  c.  7>  8.  4,  they  are  made  a  body  politick  for  purchasing  workhouses 
to  employ  the  poor.  And  consequently,  every  parishioner  hath  a  right  to 
be  present  at  their  public  meetings  in  a  vestry." 

+  Thus  it  is  plain  that  these  Select  Vestries  were  one  of  the  devices  set 
on  foot  to  follow  up  the  illegal  Canons  of  1603. 
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countenanced  by  an  instrument  from  the  Ordinary  under  the 
seal  of  his  Chancellor,  and  (as  new  things  must  have  new 
names)  are  commonly  styled  Selected  Vestries.  I  see  the 
Bishops'  names  are  used  in  them;  whether  [with]  their  as- 
sents and  knowledge,  I  am  doubtful.  I  assure  myself  their 
Lordships  would  do  nothing  against  the  Law ;  and  I  under- 
stand not  by  what  Law  they  may  at  this  day  erect  such  socie- 
ties, or  endow  them  with  such  authority  as  is  pretended.  But, 
to  deal  plainly,  I  think  those  instrumenta  confer  more  money 
upon  the  chancellors,  than  authority  upon  the  Vestries.  .  .  . 
What  have  they  now  for  their  money  ?  or  more  (in  effect) 
than  if  a  private  man  had  granted  them  as  much  P  No  doubt, 
many  of  the  wise  parishioners  do  perceive  it,  and  some  pa- 
rishes have  renounced  it,  and  are  turned  back  to  their  ancient 
Vestry."* 

Irrespective  of  these  unlawful  Bodies,  originating  and  acting 
as  above,  there  was  long  the  sound  practice,  in  many  parishes, 
of  appointing  a  true  Committee  for  the  management  of  the  poor, 
under  the  name  of  "  Select  Vestry."  This  was  found  so  useful 
that  the  Statute  of  59  Geo.  III.  c.  12,  recognized  the  practice 
in  the  fullest  form.  That  Act,  by  thus  declaratorily  recognizing 
it,  wisely  recommended  it  to  wider  application.  It  suggestively 
declares  the  power  of  any  parish  to  establish  a  select  Vestry, — 
that  is,  simply  a  standing  Committee — for  the  concerns  of  the 
poor.  But  it  provides,  very  properly,  against  the  rock  that  old 
select  Vestries  split  upon.  The  whole  of  this  Committee  (ex- 
cept the  Minister,  Churchwardens,  and  Overseers,  who  are  to 
be  es  officio  members)  are  to  be  chosen  each  year,  by  the  whole 
JParish,  in  Vestry  assembled.  And  any  vacancies  are  to  be 
filled  in  the  same  manner.  The  notion  of  the  Minister  being 
chairman  is  excluded  by  this  Act.  This  Committee,  or  "  Select 
Vestry"  as  it  is  called  by  this  Act  itself,  is  to  keep  minutes  of 
all  its  proceedings,  and  to  lay  the  same,  as  well  as  all  accounts, 
before  the  fuU  Vestry  twice  every  year.  Thus  the  responsi- 
bility to  the  latter  is  maintained  entire;  which  is  always  a 
matter  of  the  highest  importance,  and  is,  indeed,  essential  to 
the  efficient  and  satisfactory  action  of  all  Committees. 

This  "Select  Vestry"  presents  an  excellent  example  of  the 
Committee  system,  unhampered  by  the  theoretical  devices 
through  which  it  has  been  sought,  more  lately,  to  interfere 

*  '  De  Sepultura,'  pp.  22, 23,  ed.  1641.  See  Golding  v,  Fenn,  7  B.  Ai  G.  765. 
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with  the  simplicity  and  real  practical  utility  of  the  old  and  con- 
stitutional system.* 


12.  Select  Vestry  under  Sobhouse^s  Act. 

The  evils  and  unrightness  of  the  "  Select  Vestry"  system,  of 
the  ahove-named  abused  kind,  are  so  palpable,  that  the  last- 
named  Act  is  not  the  only  one  which  has  recognized  the  value 
of  the  true  Committee  system,  together  with  supplying  provi- 
sions against  the  growth  and  endurance  of  the  abuses  which 
have  been  mentioned; — abuses  which,  having,  though  un- 
soundly, been  supposed  to  have  got  a  sort  of  legal  sanction 
through  long  usage,t  thus  justified,  more  than  commonly,  these 
statutory  means  of  being  shaken  off.  In  the  year  1 831  an  Act 
passed,  commonly  called  Hobhouse's  Act,{  which  was  designed 
to  meet  both  these  objects.  The  "  Select  Vestry"  under  the 
Act  last  named  was  confined  to  the  management  of  the  Poor. 
Under  the  present  Act,  its  functions  are  general. 

There  is  some  vagueness  in  part  of  this  Act,  and  consequent 
uncertainty  in  its  construction.  It  was,  no  doubt,  introduced 
more  immediately  to  meet  the  cases  of  close  "  select  vestries." 
But  it  was  not  the  idea  of  Sir  John  Hobhouse  (Lord  Brough- 
ton),  who  introduced  it,  that  it  should  be  limited  in  operation 
to  those  cases  only.§  Such  limitation  is  inconsistent  also  with 
general  principles.  The  narrow  method  which  has  unfortu- 
nately got  to  prevail,  in  our  time,  of  groping  along  by  the  fan- 
cied glimmer  of  some  literal  phrase  in  an  Act  of  Parliament, 
instead  of  by  the  clear  and  steady  light  which  is  only  to  be  got 
by  keeping  broad  Principles  always  in  view  in  the  construction 
of  all  Acts  of  Parliament,  has,  however,  led  to  its  being  set  up, 
sometimes,  that  this  Act  cannot  be  applied  except  where  a 
select  vestry  has  already  existed.  If  this  were  so,  it  would  be 
a  limiting  and  restraining  Act,  instead  of  a  declaratory  and  re- 
medial one.  Already,  without  this  Act,  every  Parish  clearly 
possesses  the  Common  Law  right  and  power  to  appoint  all  the 
same  Committees,  and  the  same  elective  Vestiy,  as  are  therein 
named.     This  Act  certainly  does  not  take  away,  nor  fetter, 

*  See,  for  example,  before,  Chap.  III.  Sec.  4  ;  particulariy  pp.  137,  138. 
t  But  see  before,  p.  238,  note.  $  1  &  2  Wm.  IV.  c.  60. 

§  I  speak,  here,  from  the  written  statement,  which  I  have  seen,  of  Lord 
Broughton  to  that  e&ct. 
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such  inlierent  power.  It  merely  points  out  a  method  which 
maj  be  adopted.  It  is  ttue  that  one  section  (the  twenty- 
iburth)  proTides  specially  for  the  case  where,  as  already  noticed, 
a  select  vestry  does  exist.*  But,  where  such  does  not  exist, 
the  section  is  inapplicable, — ^that  is  all.  The  spirit  and  broad 
sense,  and  not  the  servile  letter,  of  the  provisions,  are  what 
should  form  the  suggestive  guide.  The  Act  expressly  declares 
that  it  is  applicable  in  ''  any  parish  or  parishes  in  England 
and  Wales"  having  800  rated  householders. 

To  bring  this  Act  into  operation,  a  requisition  of  one-fifth  of 
the  whole  ratepayers,  being  fifty  at  the  least,  must  be  presented 
to  the  churchwardens,  requiring  them  to  ascertain  whether  or 
not  a  majority  of  the  ratepayers  of  the  Parish  wish  the  Act 
adopted-t  The  churchwardens  are  then  bound  to  appoint,  and 
give  notice  of,  a  time  and  place  where  votes  on  the  subject 
shall  be  recorded.  There  ought  to  be  a  public  meeting  of  the 
Pariah  to  discuss  the  subject,  before  such  votes  are  given ; 
though  the  Act  itself  says  nothing  about  this.J  The  Act  will 
not  be  considered  as  adopted  unless  two-thirds  of  the  votes 
given  are  in  favour  of  it,  and  unless  the  whole  number  of  votes 
given  amounts  to  a  clear  majority  of  those  who  have  been  rate- 
payers for  a  whole  year.§  The  votes  are  to  be  given  by  num- 
ber of  heads,!! — ^^*  ^^  ^^®  vicious  plurality  of  voting  system 
introduced  by  Sturges  Bourne's  Act.  If  any  churchwarden,  or 
other  Parish  Officer,  neglects  to  fulfil  his  duty  in  ascertaining 
the  wish  of  the  Parish,  he  is  guilty  of  a  misdemeanour.  Steps 
ought  to  be  immediately  taken  for  his  prosecution,  and  for 
compelling  the  fulfilment  of  the  duty  by  mandamus.^lf 

*  This  section  is  one  adopting  the  novel  plan  of  elections  by  thirds,  the 
nuachiefe  of  which  have  been  already  noticed  before,  p.  188. 

f  Compare  herewith  the  fourth  section  of  Chap.  III.  (pp.  184-141)  through- 
out.    And  see  B.  v.  Bassett,  17  Q.  B.  832. 

X  Most  other  of  the  Acts  recognizing  Committees,  do  mention  this ;  for 
instance,  Gilbert's  Act,  the  Lighting  and  Watching  Act,  the  Highway  Act, 
the  Burial  Act,  etc.  Several  other  similar  instances  will  be  found  in  the 
present  Chapter.  See  before,  p.  61,  as  to  the  principle  of  actwal  diicustion  ; 
which  is  the  point  essentially  involyed  in  all  these  ca8e& 

§  See  before,  pp.  6Z,  64. 

n  1  &  2  Wm.  IV.  c.  60,  s.  15. 

^  This  Act  contains  a  very  absurd  provision, — declaring  that,  if  the  appli- 
cation of  it  is  once  rejected,  it  cannot  be  tried  again  under  threeyeara.  Com- 
pare pp.  1 36, 252.  Such  sections,  differing  from  one  another,  prove,  in  them, 
selves^  the  empiricism  and  absence  of  Principle  which  has  alone  dictated  them. 

M 
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If  the  Parish  determine  to  adopt  the  Act,  twenty-one  days' 
notice  is  to  be  given  of  a  Public  Meeting  to  be  held,  for  the 
purpose  of  choosing  the  Comndttees  which  the  Act  suggests. 
Of  these  there  are  three. 

The  first  of  these  Committees  is  for  the  Inspection  of  Votes. 
Its  members  are  to  be  chosen  the  first  of  all.  Four  are  to  be 
chosen  by  the  Parishioners,  in  open  meeting :  four  are  to  be 
appointed  by  the  Churchwardens,  the  elected  representatives 
of  the  Parishioners.  This  is  in  order  to  give  a  greater  security, 
by  means  of  a  counter  check.  The  choice  of  the  first  four  must 
be  by  show  of  hands ;  and,  in  case  of  dispute,  by  actual  division 
on  the  spot, — the  truQ  and  only  sound  way  in  which  votes 
ought  always  (as  they  still  are  in  the  House  of  Commons)  to 
be  taken.* 

After  the  Inspectors  have  been  appointed,  two  other  Com- 
mittees are  to  be  chosen.  It  is  the  business  of  the  Inspectors 
to  receive  and  count  the  votes  on  the  choice  of  these,  and  to 
make  declaration  as  to  the  numbers.  The  one  of  these  Com- 
mittees consists  of  those  who  are  to  serve  as  the  standing  Com- 
mittee of  Vestrymen,  to  represent  and  act  for  the  whole  body 
of  the  inhabitants :  the  other  consists  of  the  Auditors  of  ac- 
counts. Both  Committees  are  to  be  chosen  by  the  single  votes 
of  heads,  not  on  the  plurality  system. 

A  money  qualification  is  named  in  this  Act.f  This  varies 
from  a  rental  of  £40,  within  the  Metropolis  and  places  having 
3000  householders,  to  a  rental  of  £10  elsewhere; — a  range 
which  itself  shows  the  unsoundness  of  the  attempt  to  impose 
any  such  restriction  on  the  Common  Law  liberty  of  choice. 

The  number  of  Vestrymen  eleqted  under  this  Act  varies  from 
12  to  120,  according  to  the  population.  There  is  to  be  an  an- 
nual election ;  but  the  unsound  system  is  adopted  by  this  Act, 
of  only  one-third  annually  going  out,  instead  of  the  whole  Com- 
mittee going  annually  before  the  Parish.  It  has  been  already 
shown  that  this  is  one  of  those  devices  that  proceed  from  half- 
eyed  pedantic  theory,  instead  of  from  practical  sense.  Those 
who  have  done  their  duty  will  be  re-elected ; — and  so  things 
will  never  be  thrown  into  confusion  by  reason  of  the  whole 
number  being  kept  responsible.  On  the  contrary,  if  there  be 
a  bad  system  at  work,  or  if  fresh  questions  are  coming  under 
discussion,  which  need  the  direct  expression  of  the  opinion  of 

*  See  before,  pp.  59,  60  note  *.  f  See  before,  p.  187. 
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those  concerned, — as  must  be  always  arising  in  those  immediate 
afiairs  that  concern  local  Bodies, — the  infusion  of  a  mere  third 
can  neither  neutralize  the  former  nor  embody  the  latter.  The 
triennial  device  is  really  one  which  makes  the  Body,  be  it  what 
it  may,  to  which  it  is  applied,  practically  irresponsible,  and  not 
a  reflex  of  the  Body  represented. 

This  elected  Committee  is  to  exercise  all  the  powers  of  the 
Vestry,  whatever  its  form,  that  may  have  acted  before.  Thus, 
the  powers,  whether  those  of  Vestries  at  Common  Law,  or  which 
may,  in  any  parish,  have  been  given  by  any  local  act,  remain 
unaffected.  They  are  simply  to  be  carried  out  by  the  new  re- 
presentative Body ; — ^\*'hich  does  not,  however,  it  must  be  re- 
membered, supersede  the  regular,  though  only  annual,  public 
meeting  of  the  whole  Body  of  the  Parishioners. 

Begular  minutes  and  accounts  must  be  kept  by  the  Eepre- 
sentative  Vestry  elected  under  this  Act. 

The  third  Committee,  chosen  at  the  same  time  that  these 
Vestrymen  are  chosen,  is  one  of  Auditors  of  accounts.  These 
are  to  audit  all  the  Parish  accoxmts  whatever ;  including  even 
those  of  any  Boards  that  may  exist  within  the  Parish,  though 
having  powers  apart  from  and  independent  of  the  Vestry. 

This  Act  has  an  important  clause  as  to  Parish  Estates  and 
Charities.  The  Vestry  is  required  to  make  out  and  publish, 
every  year,  an  exact  account  of  these,  both  as  to  amoimt,  place, 
appropriation,  and  all  other  details.  This  provision  affords  an- 
other example  of  the  long-used  habit  of  well-managed  Parishes, 
adopted  and  ordered  under  their  own  Bye-Laws,  becoming  at 
length  embodied  in  a  suggestive  form  in  a  general  Statute.* 

Hobhouse's  Act  had  been  adopted,  among  other  places,  in 
several  of  the  Metropolitan  parishes.  But  its  application  to 
them  has  been  repealed,  and  the  whole  of  the  Metropolitan 
Parishes  brought  within  a  special  system  of  representative  Ves- 
tries, by  the  Act  called  *  the  Metropolis  Local  Management  Act, 
1855."  The  arrangements  as  to  elections  vary  but  little  under 
this  Act  from  those  under  Hobhouse's  Act ;  and,  as  it  relates 
to  the  Metropolis  only,  it  would  be  out  of  place  to  enter  on  any 
of  its  details  here.f 

*  See  before,  p.  184 ;  and  after,  at  the  close  of  the  next  Chapter. 

f  I  have  published  an  edition  of  this  Act,  with  full  introduction,  notes, 
and  index ;  in  which  the  history,  defects,  and  means  of  practical  application 
of  the  Metropolis  Local  Management  Act,  1855,  are  shown  at  length. 

M  2 
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13.  Inspectors  of  Lighting  and  Watching. 

Attention  Has  been  already  drawn,  in  the  previous  chapter, 
to  what  is,  in  fact,  another  recognition  of  the  Committee  Sys- 
tem,* in  the  appointment  of  a  Board  of  Inspectors  under  the 
Lighting  and  Watching  Act  of  3  &  4  Wm.  IV.  c.  90 ;  though 
the  special  character  of  the  objects  of  that  Act,  as  embodying  a 
modification  of  the  watch  and  ward  arrangements, — ^which  are 
imperative  on  every  place,  at  Common  Law, — seemed  to  make 
it  proper  to  treat  more  fully  of  it  under  the  head  of  Parish 
Officers.  But  the  Inspectors  are  a  true  Committee.  The  Com- 
mittee thus  appointed  is  in  the  nature  of  a  Body  Corporate,  to 
sue  and  be  sued  in  the  name  of  any  one  of  its  members,  without 
abatement  of  action  in  case  of  death. 


14.  Highway  Board, 

One  of  the  most  important  of  the  Parish  Committees  thus 
recognized,  and  the  application  of  which  is  suggested,  by  Sta- 
tute, is  the  Highway  Board.  Its  sphere  of  action  is  wider,  and 
of  more  continual  bearing  and  power  of  adaptation,  as  regards 
the  welfare  of  the  Community,  than  that  of  any  other  special 
Parish  Committee.  The  eighteenth  section  of  the  Highway 
Act  recognizes,  in  express  terms,  the  importance  of "  the  re- 
pairs of  the  highways  in  large  and  populous  parishes  being 
under  the  direction  and  control  of  a  number  of  the  inhabitants, 
to  be  chosen  and  appointed  as  a  Board  for  that  purpose,  with 
necessary  powers."  The  simple  constitutional  principles  of  the 
Common  Law  are,  for  the  most  part,  followed.  The  appoint- 
ment of  the  Committee  rests  'entirely  with  th#fissembled  Ves- 
try.* If  two-thirds  of  those  present  at  the  Parish  Vestry,  where 
there  is  a  population  of  more  than  five  thousand,!  assent  to  it, 
a  Board,  consisting  of  any  number  jfrom  three  to  twenty,  is  to 

*  See  before,  p.  57. 

f  What  is  said  above,  as  to  limitation  of  numbers,  is,  of  course,  as  appli- 
cable in  this  case.  Still  stronger  observation  might  be  made  on  the  limi- 
tation of  the  population  to  5000.  This  is  an  unfortunate  and  quite  inex- 
cusable mistake,  which  greatly  detracts  from  the  value  of  this  clause,  as  it 
acts  in  apparent  ret^ratW,  instead  of  declaration,  of  the  Common  Law  right. 
The  Common  Law  power  cannot  be  actually  thus  restrained,  however;  and 
there  is  clearly  no  ground  of  reason  in  suggesting  any  limitation  of  Popula- 
tion. 
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be  appointed,  liaying  a  corporate  character,  and  having  a  cor- 
porate name,  as  ''  the  Board  for  Bepair  of  the  Highways  in  the 

Parish  of ."     This  Board  appoints  what  ofGlcers  it  needs ; 

such  as  Assistant  Surveyor,  Clerk,  Treasurer,  etc. ; — with  such 
salaries  as  it  thinks  fit.  The  appointment  of  any  or  all  of 
these  is,  however,  entirely  optional ;  and  it  will  always  be  well 
to  have  the  opinion  of  the  Yestry  expressed  as  to  what  course, 
in  these  respects,  will  be  most  approved.  The  Board  has  full 
power  to  hire  or,  with  the  consent  of  the  Vestry,  to  purchase 
premises ;  and  to  do  all  other  acts  necessary  to  ensure  efficient 
action.  It  cannot,  however,  be  too  often  remarked,  that  the 
w]ay  in  which  confidence  and  the  most  satisfactory  action  will 
always  be  best  ensured,  will  be  by  conferring  with  the  Vestry 
b^ore  any  firesh  step  of  importance,  either  in  the  machinery  of 
the  Board  itself,  or  affecting  the  general  interests  of  the  Parish, 
is  finally  determined  on  and  carried  out. 

It  must  be  distinctly  understood  that  it  is  solely  the  appoint- 
ment of  this  Committee  by  the  Vestry,  which  erects  it  into  being 
and  authority,  and  vests  aU  powers  in  it.  No  signature  of  Chair- 
man, nor  any  presentment  to  nor  confirmation  by  justices,  is  ne- 
cessary. In  fact,  the  justices  have  nothing  to  do  with  a  High- 
way Board.  On  the  matter  of  the  Surveyor's  accounts,  which 
the  Surveyor,  appointed  if  there  is  no  Highway  Board,  has  to  lay 
before  the  Justices,*  the  course  to  be  pursued  by  the  Highway 
Board  is  far  more  simple  and  constitutional,  and  therefore  more 
efficient.  It  is  bound  to  present  a  complete  copy  of  its  accounts 
to  the  Vestry ;  and  to  make  a  direct  return  to  the  Home  Office, 
under  12  &  13  Vict.  c.  35. 

Some  misapprehension  may  arise  on  this  matter,  in  conse- 
quence of  the  words  "Assistant  Surveyor"  being  found  in  sect. 
44  of  the  Highway  Act.  This  is  owing,  however,  merely  to  some 
want  of  precision  in  the  terms  used  in  difierent  sections  of  this 
Act ;  the  origin  of  which  is  clear,  but  which  instructively  illus- 
trates the  care  needed  in  the  wording  of  Acts  of  Parliament, 
and  the  confusion  that  follows  from  using,  in  different  Acts, 
different  terms  to  express  the  same  office,  or  the  same  terms  to 
express  different  offices.  Under  the  old  Highway  Act,t  there 
was  an  "  Assistant  Surveyor"  appointed  in  certaiu  cases,  for 
Parishes  and  places.  That  Assistant  Surveyor  had  nothing  at 
all  to  do  with  practical  works ;  but  he  had  the  special  duties  of 

*  See  before,  pp.  112,  118.  f  13Geo.in.c.78,  8S.2and4. 
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making  assessments,  and  collecting  and  paying  all  moneys.  He 
was,  therefore,  very  properly  required  to  render  a  full  account 
thereof.  The  "  Assistant  Surveyor"  under  the  present  Highway 
Act,  fills  an  exactly  contrary  position.  He  is  simply  an  officer 
of  the  Board,  and  confined  to  practical  works.  He  has  nothing 
to  do  with  making  the  assessments,  or  collecting  or  paying 
moneys.  The  presentation  or  verification  of  accounts  by  this 
Assistant  Surveyor,  would  therefore  be  a  sheer  impossibility. 
But  the  present  Act  very  properly  required  all  officers  who 
were  in  office  at  the  time  it  was  passed,  to  continue  to  act,  and 
be  subject  to  the  same  duties  as  theretofore,  until  surveyors 
were  appointed  under  this  Act.  The  words  ''  Assistant  Sur- 
veyor'* woidd,  therefore,  still  apply  to  all  who  were  at  that 
time  in  existence.  But  the  application  of  the  words  wholly 
ceased  so  soon  as  elections  were  made  under  the  New  Act.* 
Section  18  requires  that  the  Highway  Board  shall,  upon  the 
expiration  of  each  year,  and  before  or  on  the  day  of  new 
election,  present  to  the  Vestry  copies  of  all  its  accoimts,  and  of 
the  minutes  of  its  proceedings.  Sections  44  and  45  do  not  ap- 
ply at  all  in  the  case  of  a  Highway  Board.  The  last  clause  of 
section  18  provides  the  substitution,  in  that  case,  for  what  is 
done,  as  to  accounts,  by  Surveyors  where  there  is  no  Board. 
And  the  intention  and  reason  of  this  are  plain  enough.  The 
very  ground  of  the  appointment  of  a  Highway  Board,  as  stated 
in  the  section  itself, — ^namely,  that  all  matters  should  be 
"  under  the  direction  and  control  of  a  certain  chosen  number 
of  the  inhabitants," — takes  away,  in  such  cases,  any  pretext 

*  This  is  dearly  the  only  explanation  of  these  words  being  retained  in 
section  44,  which  is  consistent  with  any  intelligibleness.  It  is  to  be  observed 
that,  following  the  form  of  the  old  Act,  the  words  "  Assistant  Surveyor/* — 
used  in  the  old  Act  as  regards  a  totally  difierent  officer  to  the  one  of  that 
name  under  the  new  Act, — are  retained  in  the  first  clause  of  the  section, 
where  their  inapplicability  to  the  case  of  a  Highway  Board  is  palpable  on 
the  face  of  it ; — that  clause  providing  for  doing  exactly  the  equivalent  thing, 
by  Single  Surveyors  (including  the  old  '*  Assistant  Surveyors"),  as  the  last 
clause  of  the  18th  section  provides  to  be  done  by  a  Highway  Board,  where 
such  Board  exists.  When,  however,  we  come  to  the  material  parts,  of  what 
is  to  be  done  before  the  Justices,  both  as  named  in  this  44th  section  and 
throughout  the  45th,  the  words  ''Assistant  Surveyor"  are  dropped  :  they 
do  not  once  occur.  They  only  occur  where  their  application  to  the  case  of  a 
Highway  Board  is  absolutely  impossible.  It  is  a  fimdamental  rule,  that 
every  Act  of  Parliament  must  be  construed  in  such  a  manner  as  makes  all 
its  parts  consistent  with  each  other,  and  consistent  with  obvious  intention. 
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that  mftj  be  set  up,  as  to  the  need  of  a  check  on  the  accounts 
of  single  Surveyors.* 

The  application  of  12  &  13  Vict.  c.  85  is  clear  enough.  The 
second  section  of  that  Act  requires  that  the  ^*  clerk"  to  all 
trosteefl  or  commissioners  (terms  which  include  a  Highway 
Board)  "appointed  under  any  Act  of  Parliament,'*  who  "are 
authorized  to  pave,  cleanse,  or  repair  any  highway,t  shall,  within 
thirty  days  next  after  every  annual,  or  other  periodical,  account 
of  the  receipts  and  expenditure,"  prepare  a  statement  of  par- 
ticalara,  and  '* transmit  such  statement"  direct  to  the  Home 
Secretary,  instead  of  the  same  coming  through  the  Justicea4 
Care  must  be  taken  that  this  is  sent  in  to  the  Home  Secre- 

•  See  before,  pp.  112- 114. 

i"  The  Highway  Board  has  all  of  these  things  as  its  ftinctions. 

X  The  following  iUostration,  for  which  I  am  indebted  to  the  courtesy  of 
Mr.  Wheatley,  Clerk  to  the  Sheffield  Highway  Board,  shows  that  the  Home 
Secretary  rightly  applies  and  insists  on  this  Act.  The  Highway  Boards  in 
qrtestion  onght  of  course  to  have  complied,  earlier,  with  the  requisitions 
of  the  Act ; — ^namely,  within  thirty  days  after  the  account  rendered  to  the 


Mr.  Wheatley  says  : — "  At  each  of  the  last  Easter  Vestry  Meetings,  the 
accounts  have  been  submitted  to  a  searching  discussion,  and  afterwards 
unanimously  adopted.  On  the  28th  of  April,  1853,  the  Clerk  to  the  Justices 
sent  the  accounts  of  some  other  of  the  Townships  in  the  Parish  to  the  Home 
Office  [stating,  at  the  same  time,  that  none  had  been  presented  by  the  two 
Highway  Boatds  there]. 

"  I  heard  no  more  till  November  last,  when  I  received  a  Circular  from  the 
Home  Office,  of  which  the  following  is  a  copy : — 

" '  Boad  Office,  WhiiefuxU,  Nov,  1858. 

" '  Sir, — ^The  general  statement  of  the  income  and  expenditure  of  the 
Board  authorized  to  pave,  cleanse,  or  repair  the  Highways,  Roads,  Pave- 
ments, etc.  within  the  Township  of  Sheffield,  for  the  year  1852,  not  having 
been  received  at  the  Home  Office  within  thirty  days  after  the  annual  settle- 
ment or  audit  of  the  accounts,  pursuant  to  the  Act  of  the  12th  ft  13th  of 
Yict.  c.  85,  I  am  directed  by  the  Secretary  of  State  for  the  Home  Depart- 
ment to  dedre  that  you  will  be  pleased  to  transmit  the  said  statement  in 
writing  immediately,  according  to  the  inclosed  form  {at  far  as  eircumstaneet 
will  permit),  in  order  that  the  abstracts  thereof  may  be  completed  for  pre- 
sentation to  Parliament,  agreeably  to  the  said  Act.' 

" '  You  will  be  pleased  to  transmit  your  reply  addressed  as  per  inclosed 

form. 

"  '  I  am.  Sir,  your  obedient  servant, 

"  *  Henbt  Fitzbot. 
***Tothe  Clerk  to  the  Board.*** 
[This  requisition  was  immediately  complied  with.] 


>  The  terms  used  throughout  this  letter  are  chiefly  taken  from  those  spe- 
cially employed  in  sec.  2  of  12  ft  18  Vict.  c.  85. 
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taiy  within  tliirty  days  after  the  day  of  the  presentation  of  the 
annual  account  to  the  Vestry.  It  must  be  signed  by  the  Clerk 
to  the  Board. 

It  will  be  a  matter  satisfactory  to  all  parties,  if  the  Balance 
Sheet  of  the  Highway  Board  is  always  laid  before  the  Parish 
Auditors,  before  the  day  when  it  is  necessary  to  present  the 
accounts  to  the  Vestry.*  This  will  do  much  towards  prevent- 
ing mere  factious  objections  being  raised  at  the  Vestry  itself, 
or  at  any  future  time. 

An  important  benefit  derived  from  the  appointment  of  a 
Highway  Board  is,  that  such  Board  is  recognized  as  the  Local 
Authority  under  the  Nuisances'  Bemoval  Act ;  and  has,  there- 
fore, all  the  powers  necessary  to  carry  into  efiect  the  highly  impor- 
tant objects  of  that  Act.  These  powers  are  in  entire  accordance 
with  those  which,  apart  from  that  Act,  belong,  as  an  essential 
part  of  their  functions  and  duties,  to  the  Highway  Surveyors. 
It  is  little  more  than  some  of  the  modes  of  machineiy  that  are 
different.  But  Surveyors  otherwise  appointed  under  the  High- 
way Act,  do  not  possess,  in  themselves  alone,  these  powers. 

When  a  Highway  Board  has  been  once  determined  on,  the 
consideration  of  whether  or  not  such  a  Board  shall  he  appointed, 
cannot  come  on  again  for  annual  discussion.  The  very  reason 
of  the  thing,  and  the  manifest  inconvenience  to  the  public  from 
any  sudden  and  capricious  changes  in  the  organization  of  its 
administration,  make  this  plain.  The  analogy  of  other  similar 
Bodies  confirms  it.  The  members  of  the  Board  will  be  annually 
appointed,  without  re-opening  that  previous  question.  The 
numbers  to  be  appointed  on  the  Board  may  unquestionably  be 
varied,  from  time  to  time,  as  the  Vestry  thinks  fit ;  and  any 
special  instructions  may  be  at  any  time  given  to  the  Board  by 
the  Vestry.  The  Vestry  will  also  be  always  a  proper  place  to 
bring  forward  and  discuss  any  transactions  of  the  Board ; — ^an 
observation  which  applies  to  the  case  of  all  Parish  Committees ; 
and  the  practical  realization  of  which,  will  be  an  essential 
matter  towards  maintaining  that  due  sense  of  responsibility 
which  all  Committees  and  representative  Bodies  should  always 
feel. 

As  to  the  advisability  of  adopting  the  plan  of  a  Highway 
Board,  in  place  of  the  one  or  two  single  Surveyors,  wherever 
the  Parish  has  outgrown  the  character  of  a  mere  scattered  farm- 

•  See  before,  pp.  183, 184. 
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lug  neighbourliood,  there  cannot,  among  unprejudiced  men,  be 
a  difference  of  opinion.  Nothing  can  be  clearer  than  the  truth 
of  the  preamble  of  the  section  of  the  Highway  Act  on  this 
matter ;  which  sets  forth  that  "  it  is  expedient  that,  in  large 
and  populous  parishes,  the  repairs  of  the  highways  should  be 
under  the  direction  and  control  of  a  certain  number  of  the 
inhabitants."  Without  this,  there  can  be  no  responsibility. 
Jobbery  will  be  certain. 


15.  Baths  and  Washrhouses  Committee.  • 

Among  other  purposes  that  have,  of  late  years,  been  recog- 
nized as  coming  within  the  old  Common  Law  designation  of 
*^for  the  general  good,^^*  has  been  the  provision,  at  the  common 
charge,  of  public  baths  and  wash-houses  and  open  bathing 
places.  It  was  formerly  the  custom  that  every  parish  should 
provide  a  public  place  for  healthy  and  useful  exercises ;  and  the 
**  Parish  Butts"  were  rightly  required  to  be  everywhere  kept  up, 
under  heavy  penalties.  It  is  no  mark  of  modem  improvement, 
or  of  progress  in  social  well-being,  that  such  things  have  fallen 
into  desuetude.  The  suggestion  for  public  baths  and  open 
bathing-places  may,  perhaps,  be  looked  at  as  a  sound  step  in 
the  direction  of  a  coming  back  again  to  the  older  and  whole- 
aomer  practice.  It  is  quite  clear  that  it  is  consistent  with  the 
Common  Law. 

Two  Acts  have  passed  upon  this  subject.t  These  Acts  de- 
clare the  power  of  any  Parish  to  determine  on  the  adoption 
of  measures  for  the  above  purposes.  By  a  most  preposterous 
restriction,  indeed,  the  approval  of  the  Home  Secretary  is 
made  necessary ;  so  that,  if  the  occupant  of  Whitehall  hap- 
pens to  have  an  irritable  skin,  and  does  not,  therefore,  find 
shower-baths  agree  with  him,  it  is  no  matter  how  much  the 
parishioners  of  Smudgewick  in  Ciunberland  or  Dykesdeep  in 
Devonshire  may  appreciate  the  advantages  of  soap  and  water. 
According  to  these  Acts,  the  fiat  may  go  forth,  from  the  capri- 
cious inmate  of  Whitehall,  that  all  shall  still  remain  as  ''  the 
great  unwashed."  Centralization  and  meddling  functionarism 
do  indeed  show  themselves  run  mad,  in  such  attempts  at  in- 

«  See  belore,  pp.  47,  184. 

t  9  &  10  Vict.  o.  74,  and  10  &  11  Viot.  o.  61.     See  before,  p.  65,  note  f. 
Within  inooiporated  Boroughs,  the  Acts  are  carried  out  by  the  Council. 
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teiference  and  dictation.  Such  attempts  justly  make  legisla- 
tion ridiculous,  and  can  but  bring  it  and  its  administrators  into 
contempt. 

Thougb  the  spirit  which  could  suffer  such  a  clause  to  appear 
in  an  Act  of  Parliament  is  not  the  less  to  be  condemned,  it  is 
not  very  likely  that  any  Home  Secretary  will  set  himself  up  as 
the  avowed  enemy  of  soap  and  water.  It  may  be  assumed 
that,  heartily  ashamed,  as  any  but  a  functionary  bom  and  nursed 
in  red-tape  must  be,  of  this  blot  on  the  Act,  all  Home  Secre- 
taries will  be  very  careM  to  have  it  understood  that  it  is  a  dead 
letter,  and  to  be  treated  as  a  mere  form.  If,  then,  any  inhabi- 
tants of  any  Parish  consider  the  establishment  of  Baths,  Wash- 
houses,  or  Public  Bathing  Places  a  good  and  wholesome  thing, 
they  must  get  up  a  requisition,  with  the  signatures  of  ten  or 
more  ratepayers,  and  hand  this  to  the  Churchwardens.  The 
latter  are  then  bound  to  summon  a  special  Vestry,  to  consider 
the  subject ;  of  which  meeting  seven  days'  notice  must  be  given. 
As  usual  in  such  cases,  the  votes  of  two-thirds  must  be  given 
for  the  resolution  of  adoption,  or  it  will  not  be  held  carried. 

If  the  Act  is  adopted,  the  Vestry  will  proceed  to  choose  the 
Committee  of  Ratepayers  to  carry  the  desired  objects  into 
effect.  This  Committee  can  be  determined  to  consist  of  any 
number,  not  being  less  than  three  nor  more  than  seven.  It 
will  be  a  Body  Corporate,  by  the  name  of  "  The  Commissioners 

for  Public  Baths  and  Wash-houses  in  the  Parish  of ,  in  the 

County  of ;"  and  can,  in  that  capacity,  take,  hold,  and  sell 

land  for  the  purposes  of  its  appointment. 

The  Committee  will  have  an  office,  and  hold  regular  meet- 
ings. It  will  appoint  officers  and  servants ;  and,  subject  to  the 
approval  of  the  Vestry, — a  very  different  thing  from  that  of  the 
Home  Secretary, — ^may  fii  such  salaries  and  wages  as  it  thinks 
proper  and  reasonable.  It  must  keep  regular  minutes  of  its 
proceedings ;  and  keep  full  and  regular  accounts,  which  any 
Parish  Officer  or  Eatepaycr  may  see  and  examine,  and  copy  if 
he  pleases. 

The  Vestry  is  to  appoint  two  Auditors  every  year,  who  shall, 
in  March  each  year,  audit  the  accounts  of  the  Committee,  and 
report  thereupon  to  the  Vestry.  This  is  in  accordance  with  the 
course  already  pointed  out  as  that  proper  to  be  taken  in  regard 
to  all  Parish  accounts.* 

•  Before,  pp.  183-186. 
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The  Committee  camiot  spend  more  money  than  the  Vestry 
sanctions.  This  is  an  important  feature  of  the  Act.  The  very 
▼holesome  effect  of  it  will  be,  the  maintenance  of  a  constant 
good  miderstanding  and  regolar  communication  between  the 
Vastly  and  the  Committee.  What  the  Vestry  sanctions,  as 
proper  to  be  expended  by  the  Committee,  is  to  be  paid  by  the 
Overseers ;  who  are  bound  to  add  the  amount  to  what  is  needed 
for  Poor  Bate,  and  collect  it,  and  pay  it  over  to  whomever  the 
Committee  shall  appoint  to  receive  it. 

The  Committee  may  fix  moderate  charges  for  the  use  of  the 
Baths  or  Wash-houses  or  Bathing  Places.  Low  schedules,  which 
are  not  to  be  exceeded,  are  annexed  to  the  Acts  as  a  guide.  This 
is  a  mistake :  cost  must  depend  on  circumstances. 

With  the  consent  of  the  Vestry  (but  not  without)  the  Com- 
mittee may  borrow  money  to  fulfil  needful  works ;  and,  with 
the  same  consent,'  it  may  appropriate  any  Parish  lands,  or 
purchase,  or  hire  at  rent.  It  may  make  proper  and  necessary 
bye-laws,  though  these  must  be  approved  by  the  Home  Secre- 
tary ; — whose  knowledge  on  the  subject  of  bathing,  and  of  the 
apparatus,  needs,  and  details  of  the  washing-tub,  will  always, 
no  one  can  venture  to  doubt,  exceed  that  of  all  the  bathers  and 
washerwomen  in  all  the  Parishes  in  England. 

If  two  Parishes  like  to  join  in  the  good  work,  they  can  do  so, 
upon  such  terms  as  the  Vestries  of  each  shall  mutually  agree  on. 
Wherever  these  Acts  are  proposed  to  be  adopted,  they  should 
be  themselves  consulted  as  to  all  details.  The  above  outline 
will  be  sufficient  to  give  a  general  idea  of  their  provisions.  It 
is  right  to  add  that,  with  the  anomalous  exceptions  alluded  to, 
and  a  few  others  of  a  similar  nature,  including  some  points  that 
have  been  already  and  some  that  will  be  presently  noticed,*  the 
general  spirit  and  provisions  of  these  Acts  are  good.  It  would 
be  well  if  they  were  better  known,  and  their  suggestions  more 
often  put  in  practice,  than  they  are  at  present. 

In  connection  with  Baths  and  Wash-houses — the  Acts  just 
named  as  to  which  apply  to  the  whole  of  England  and  Wales — 
it  may  be  well  to  mention  that  the  Metropolis  Water  Supply 
Act  of  1862t  gives  power  to  the  Churchwardens  and  Over- 
seers, who  have  been  already  seen  to  exist  as  a  joint  Committee 

•  Such  as  the  election  by  thirds ;  before,  p.  138,  9  &  10  Vict.  o.  74,  s.  6. 
See  also,  after,  in  treating  of  the  Museum  and  Library  Committee,  p.  254. 
1 15  &  16  Vict.  c.  84,  B.  27. 
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for  many  piirposes,  with  the  consent  of  the  Vestry  of  the  Parishy 
to  require  water  to  be  supplied  at  tbe  expense  of  the  owner  or 
occupier  of  anj  house  iu  any  Parish  within  the  limits  of  the 
Act,  where  this  can  be  done  on  certain  reasonable  terms  which 
are  specified  in  the  Act. 


16.  Public  Library  and  Museum  Committee, 

In  the  same  direction  as  Public  Bathing  Places,  is  the  recog- 
nition of  the  public  usefulness  of  establishing  Free  Museums 
and  Libraries  in  and  by  Parishes.*  In  1855  an  Act  passed 
suggesting  the  establishment  of  the  latter. 

The  mode  of  proceeding  in  this  case  is  much  the  same  as  in 
that  of  Baths  and  Wash-houses ;  but  there  are  numerous  dif- 
ferences of  detail ;  which  adds  proof  to  what  has  been  so  often 
seen  in  these  pages,  of  the  want  of  any  definite  principle,  clear 
ideas,  or  practical  knowledge,  in  modem  legislation.  All  these 
differences,  which  are  found  at  every  point  and  at  every  turn, 
show  how  much  more  sound  and  practical  it  would  be  to  adopt, 
once  for  all,  such  a  general  declaratory  measure  as  will  pre- 
sently be  noticed. 

The  population  of  the  place,  or  united  places,  (for  two  or 
more  parishes  can  here  also  join)  where  it  is  proposed  to  apply 
this  Actf  must  amount  to  5000  according  to  the  last  Census. 
Within  twenty,  but  not  sooner  than  ten,  days  after  receiving  a 
requisition  signed  by  ten  ratepayers,  the  Overseers  must  sum- 
mon a  Vestry,  giving  ten  days'  notice  thereof,  to  consider  and 
determine  on  the  adoption  of  the  Act.  J  If  once  rejected,  the 
proposal  cannot  be  made  again  for  a  year.§  Besides  the  ordi- 
nary Vestry  summons,  this  meeting  must  also  be  advertised  in 
a  Newspaper  seven  days  before  it  is  held. 

This  Act  contains  a  very  odd  provision  as  to  the  Votes.  In 
large  places  these  are  to  be  taken  by  heads  only.  But  in 
smaller  places  it  seems  that  men's  wits  are  at  a  discount. 
Where  the  population  does  not  exceed  eight  thousand,  any  ten 

*  The,  libraries  and  Museums  Act  of  1850  was  confiued  to  Boroughs.  That 
Act  is  repealed  by  18  &  19  Vict.  c.  70  ;  it  having  been  since  discovered  that 
it  may  be  good  for  men  to  read  books,  though  not  living  in  dose  towns. 

f  I  put  this  in  italics,  because  tiie  powers  of  the  Common  Law  cannot  be 
thus  ousted.     See  before,  p.  244  note  f. 

X  The  "  Vestry "  under  this  Act  embrace,  in  terms,  both  the  definitions 
already  quoted  before,  p.  65  jwte.  §  See  before,  p.  241,  note  %. 
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ratepayers  may,  by  requisition  in  -vriting,  demand  that  the 
Totes  be  taken  on  the  plurality  system.  Two-thirds  of  the 
rotes  are,  in  either  case,  necessary  to  determine  the  adoption 
of  the  Act/ 

If  the  Act  is  adopted,  a  Committee  of  not  less  than  three  nor 
more  than  nine  must  be  forthwith  chosen  to  carry  it  into  action. 
This  Committee  will  be  a  Body  Corporate,  by  the  name  of 
"  The  Commissioners  for  Public  Libraries  and  Museums  for  the 

Parish  of ,  in  the  County  of ."  There  are  to  be  annual 

elections  on  the  doctrinaire  system  of  thirds.* 

The  Committee  must  hold  regular  meetings,  and  keep  mi* 
nutes  and  accounts.  But  it  is  a  singular  retrogression  in  this 
Act,  that  the  Audit  of  the  accounts  is  made  a  mere  nullity,  by 
being,  in  fact,  (though  there  is  an  unmeaning  alternative)  always 
put  into  the  hands  of  the  Poor  Law  Auditor.  The  character 
of  that  Auditorship  has  been  already  pointed  out.f  A  Poor 
Law  Auditor  does,  however,  get  a  certain  amount  of  experience^ 
by  continual  habit,  in  the  matters  of  Poor  Law  expenditure ;  so 
that,  apart  from  the  inherent  viciousness  of  the  system  of  his 
appointment  and  tenure  of  office,  he  may  often  get  through  that 
part  of  his  duties  without  doing  much  harm.  But  the  perform- 
ance of  similar  duties  in  respect  to  the  accounts  of  a  Library 
and  Museum  Committee,  is  wholly  beyond  the  sphere  of  the 
duties  of  his  office.  It  is  a  mere  piece  of  mischievous  pedantry 
to  have  introduced  such  a  functionary  into  this  Act.  The  right 
and  only  sound  course  is,  to  refer  the  accounts  to  auditors 
chosen  by  the  Parish,  as  in  case  of  the  last  named  Committee. 

The  expense  of  calling  and  holding  the  meeting  to  determine 
on  the  measure,  must,  of  course,  in  this  and  all  similar  cases, 
be  paid  by  the  Overseers  out  of  their  rate,  if  the  Act  is  not 
adopted.  If  this  Act  is  adopted,  a  special  rate  is  to  be  made 
to  carry  out  its  objects ;  which  rate  is  not,  however,  to  exceed 
the  annual  sum  of  one  penny  in  the  pound,  though  money  can 
be  borrowed  on  the  security  of  such  rate.  The  amount  to  be 
spent,  as  well  as  any  amount  borrowed,  must  however  be  first 
sanctioned  by  the  Vestry.  But,  as  disinterested  philanthro- 
pists naturally  feel,  in  their  closets,  that  there  is  very  alarming 
danger  in  England  that  the  love  of  learning  will  make  men 
unable  to  take  care  of  their  own  affairs,  or  how  they  spend 
their  own  money,  or  how  they  allow  their  own  chosen  com- 

♦  See  before,  p.  242.  f  Before,  p.  186. 
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mittee  any  to  spend,  it  is  most  kindly  provided  in  this  Act 
tliat  Her  Majesty's  Treasury,  and  also  the  Poor  Law  Board, 
shall  exercise  a  paternal  solicitude  over  those  affairs  which  it 
is  obvious  that  the  inhabitants  of  the  Parish  whom  alone  they 
concern,  cannot  be  trusted  to  know  anything  about !  The  bu- 
reaucrats at  Whitehall  must,  of  course,  always  know  much  better 
the  circimistances,  wants,  needs,  and  capabilities  of  every  place 
than  the  Parish  itself  can !  The  only  safety  for  England  is  in 
functionaries  and  red-tape ! 

It  is  certainly  impossible  to  express,  in  terms  sufficiently 
strong,  the  sense  of  disgust  and  contempt  which  every  right- 
minded  man  must  feel,  at  these  perpetual  imprincipled  attempts 
of  an  all-grasping  fiinctionarism,  to  force  itself  into  affairs  with 
which  it  has  nothing  to  do ;  to  intrude  an  impertinent  inter- 
ference and  intermeddling  control  over  things  which  concern 
the  men  of  each  neighbourhood,  and  them  only.*  The  same 
distrustful  and  meddling  interference  is  found  in  other  parts  of 
this  Act ;  as  is  also  the  case  in  the  Baths  and  Wash-houses  Acts. 

When  the  Committee  has  got  established,  and  has  outgrown 
the  swaddling-clothes  of  that  paternal  solicitude  which  stands 
ready,  at  the  outset,  to  stifle  it  at  any  moment,  it  can  proceed 
to  erect  or  alter  buildings,  so  as  to  make  them  suitable  for  Public 
Libraries  or  Museums,  or  both,  or  for  Schools  for  science  or 
art.  It  will  provide  the  Library  and  Museum  vnth  proper 
accommodations ;  and  must  purchase  Books,  Newspapers,  and 
specimens  suitable  for  both.  It  will  appoint  proper  servants 
and  officers,  and  put  the  whole  under  such  regulations,  as  to 
use  by  the  public,  as  it  finds  most  fitting. 


17.  Burial  Board, 

Another  Parish  Committee  has  lately  come  into  frequent 
existence,  under  somewhat  anomalous  circumstances.  At  Com- 
mon Law,  the  Parish  is  bound  to  provide  a  place  for  the  burial 
of  every  man  who  dies  within  it.  As,  in  course  of  time,  burial- 
grounds  have  become  fiUed,  the  necessity  for  additional  ground, 
or  fresh  places  altogether,  has  grown  up.  At  the  same  time,  the 
growth  of  town  populations  has  oftentimes  made  burial-grounds 
which  were,  before,  the  common  graveyards  of  the  place,  to  be- 
come unfitting,  longer,  for  such  use. 

*  See  before,  bottom  of  p.  125 ;  pp.  133, 181,  and  224  note. 
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What  concerns  the  Churcliyard  of  the  Parish,  and  the  decen- 
cies of  burial,  and  the  need  for  fresh  ground,  arising  as  above, 
baa  heretofore  been  dealt  with  by  the  Vestry  and  the  Church- 
wardens. When  any  special  xnatter  has  arisen  in  relation 
thereto,  the  habit  has  been,  to  appoint  a  Committee  to  con- 
aider  it  and  report  upon  it  to  the  Vestry ;  and  then  for  the 
Veatry  to  carry  it  out.*  Boctrinairism,  however,  conceived 
that  it  had  found,  here,  a  capital  opportunity  for  the  aggran- 
dizement of  its  favourite  new  system  of  functionarism  in  Eng- 
hmd ;  and  sought,  accordingly,  to  lay  violent  hands  upon  the 
whole  matter.  That  it  did  this  in  the  most  empirical  manner, 
with  its  usual  self-satisfied  ignorance,  and,  all  along,  without 
the  least  notion  of  what  it  has  been  about,  and  without  taking 
the  trouble  to  be  g^ded  by  any  of  that  experience  which  num- 
berless centuries  of  the  universal  use  of  this  Common  Law  right 
and  custom  in  England  had  put  within  its  reach,  are  demon- 
strated by  the  fact  that,  no  sooner  did  it  begin  to  deal  with  the 
subject,  in  the  shape  of  legisktion,  than,  year  after  year,  fresh 
legislation  was  brought  in,  to  repeal,  alter,  "  amend,"  contra- 
dict, and  tamper  with,  its  own  previous  legislation.f  A  later 
Chapter  will  be  the  most  convenient  place  to  consider  the  ex- 
isting details  of  the  legislation  on  this  subject. !(  It  is  enough 
now  to  say  that  the  appointment,  by  the  Vestry  of  any  Parish, 
Township,  or  other  Place,§  of  a  Committee  to  give  special 
attention  and  superintendence  to  this  matter,  has  (most  un- 
willingly on  the  part  of  the  doctrinaires)  been  compelled  to 
form  a  prominent  feature  of  the  late  legislation  on  the  subject ; 
and  that  such  Committee,  under  the  name  of  "  Burial  Board," 
is  to  be  a  Body  Corporate.  While  compelled  to  yield  thus  far, 
and  though  the  Acts  relating  to  this  subject  thus  contain  many 
provisions  in  common  with  the  Acts  as  to  Baths  and  Wash- 
houses  and  Public  Museums  and  Libraries,  their  authors  have 
since  sought,  with  continually  advancing  strides,  to  make  use  of 
the  former  Acts  to  extend,  stiU  more  mischievously  and  vexa- 
tiously  than  the  latter  Acts  do,  the  ever-grasping  objects  and 
all-meddling  interference  of  selfish  and  intrusive  functionarism* 

*  An  exAmple  will  be  found  in  Chap.  VII.  Sec.  12. 
t  The  Acta  relating  to  this  matter  are  13  &  14  Vict.  c.  52;  15  &  16 
Vict.  c.  85  ;  16  &  17  Vict.  c.  134  ;  17  &  18  Vict.  c.  87  ;  and  18  &  19  Vict. 

c.  128. 
Z  Chapter  VII.  Sec.  8.  §  See  18  &  19  Vict.  c.  128.  s.  12. 
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18.  Nuisances^  Removal  Committee. 

A  bighlj  important  recognition  of  the  Committee  principle 
has  lately  taken  place,  in  pursuance  of  suggestions  made  in  the 
first  edition  of  this  Work,  with  regard  to  proceedings  for  the  re- 
moval of  one  class  of  Nuisances.  Existing  Bodies  in  every  pbioe 
are  now  recognized,  instead  of  the  Board  of  G-uardians,  as  the 
Local  Authority ;  and,  if  no  specific  Body  has  hefore  existed  in 
any' Parish,  it  is  declared  to  be  open  to  it,  either  to  elect  a  spe- 
cial and  unhampered  Committee  for  the  purpose,  to  be  called 
"  the  Nuisances*  Bemoval  Committee,"  or  to  leave  the  matter 
to  the  Overseers  and  Surveyors  of  the  Parish,  together  with 
the  Guardians  nominated  for  the  single  parish,  who  will  then 
form,  together,  a  Committee  to  fulfil  this  class  of  duties. 

I  have  elsewhere  treated  so  fuUy  on  the  subject  of  this  Com- 
mittee that  it  is  unnecessary  to  enter  further  on  it  here.*  It 
is  the  most  satisfactory  acknowledgment  of  the  Committee  prin- 
ciple and  practice  that  recent  legislation  has  given  us. 

Sucht  are  some  of  the  more  important  of  the  many  practical 
examples,  and  Statutory  recognitions  and  applications,  of  the 
old  Common  Law  method,  of  carrying  out  objects  for  the  com- 
mon welfare  by  means  of  Parish  Committees.  Li  a  later  part 
of  this  Work,  where  Parish  Becords  are  treated  of,  many  other 

*  ''  Practical  Prooeedings  for  the  removal  of  Nuisances,  and  execution  of 
Drainage  Works  in  every  Parish,  Town,  and  place  in  England  and  Wales, 
under  the  Nuisance  Removal  Act,  1855,  and  by  other  course  of  Law :  with 
numerous  Forms,  and  complete  instructions  for  the  conduct  of  Parish  Com- 
mittees."    (Second  Edition,  1856.) 

f  Some  persons  may  think  that  Local  Boards  of  Health,  under  the  Public 
Health  Act,  1848,  should  be  included  here.  This  is  a  mistake.  They  are  no 
more  Parish  Committees  than  Boards  of  Guardians  are.  Neither  in  origin, 
mode  of  appointment,  awthority,  nor  action,  have  they  any  character  of  Parish 
Committees,  or  means  of  real  Local  Self-Govemment.  They  are  not  adopted 
voluntarily, — ^without  which  they  can  have  no  reality  as  Committees  or  means 
of  Local  Self-Govemment, — ^but  are  enforced  on  places  by  mere  arbitrary 
authority ;  often  by  the  most  dishonest  means.  They  are  appointed,  not  by 
the  Vestry,  or  in  any  open  and  honest  manner,  but  on  the  secret  nomination 
system ;  by  pluraUty  of  voting ;  and  in  numbers  dictated  by  an  arbitrary  and 
iiresponsible  central  Board.  When  appointed,  they  are  little  better  than 
the  mere  tools  and  creatures  of  the  arbitrary  and  irresponsible  central  Board, 
which^  without  regard  to  the  wants  or  wishes  of  the  inhabitants,  has  enforced 
them  upon  the  places  where  they  exist ;  and  whose  charlatan  schemes  they 
are  forced  to  cany  out.   They  are  not  masters  even  over  their  own  Surveyor. 
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incideiital  illustrations  of  the  practical  application  of  this  im- 
portant means  of  accomplishing  objects  useful  to  the  public 
welfare,  will  be  given. 

There  are  some  considerations  which  ought  to  be  always 
borne  in  mind  with  respect  to  the  action  of  these  and  all  other 
Parish  Committees.  Unless  they  are  so,  the  action  of  such  Com- 
mittees can  never  be  satisfactory. 

JPirst :  the  action  of  all  Committees  should  be  maintained 
in  as  dose  relation  as  possible  to  the  Vestry  itself.  It  is  thus 
only  that  mutual  confidence  will  be  ensured,  and  therefore  the 
action  be  always  satisfactory.  Reports  should  be  presented  by 
the  Committee  to  the  Vestry  at  regular  periods  ;  in  which  its 
proceedings  should  be  stated,  and  an  account  given  of  its  past 
and  prospective  expenditure,  if  expenditure  is  authorized  to  it. 
Second :  A  Chairman  must  be  appointed  to  every  Committee; 
who  shall  have  a  certain  fixed  amount  of  authority  given  him,  so 
that  he  may  be  able  to  act,  in  cases  of  emergency,  in  the  name 
of  the  Committee,  and  may  summon  it  if  special  need  arise. 
Such  Chairman  wiU  have  a  casting  vote  upon  occasion.* 

Third :  Every  Committee  should  begin  by  laying  down  for 
itself  certain  rules  or  orders  of  procedure-^Standing  Orders 
they  are  commonly  called — ^by  which  it  wiU  guide  its  own  con- 
duct ;  and  it  must  have  regular  Minutes  of  its  proceedings. 

Fourth :  A  mode,  place,  and  time  of  summoning  the  Com- 
mittee must  be  determined  on  when  it  is  appointed ;  and  these 
must  be  regularly  carried  out.  Else,  a  Committee  may  be  ap- 
pointed for  the  best  ptirposes,  and,  it  being  nobody's  business 
to  call  it  together,  it  will  prove  simply  abortive. 

Fifth :  A  quorum  must  be  fixed,  without  which  the  Committee 
cannot  act.  This  point  is  a  most  material  one.  If,  in  the  Act  of 
appointment  of  a  Committee,  a  quorum  is  named,  that  quorum, 
though  not  constituting  a  majority  of  the  whole  number,  is  com- 
petent to  act.  But,  unless  such  quorum  is  named,  no  business 
can  be  transacted  unless  a  clear  majority  of  the  whole  number 
is  present.  This  applies  equally,  whether  the  Committee  is 
one  appointed  in  accordance  with  the  suggestion  of  an  Act  of 
Parliament,  of  which  so  many  examples  have  been  given  above, 
or  one  appointed  by  the  Vestry  of  its  own  original  motion.f 

*  See  before,  pp.  58-60,  as  to  the  office  and  duties  of  Chairman, 
f  See  the  vexy  able  judgment  of  Bayly,  J.,  in  Blacket  v.  BUzard,  9  B.  & 
C.  857,  and  that  of  Parke,  J.,  in  the  same  case,  p.  862 :  and  see  E.  v.  Bell- 
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Having  shown  in  detail,  in  another  Work,  the  arrangements 
that  will  be  most  conveniently  made  for  the  conduct  of  such 
Committees  on  all  these  points,  and  given  there  full  suggestions 
as  to  the  rules  and  Standing  Orders  of  proceeding,  and  all  mat- 
ters connected  therewith,  it  is  unnecessaiy  to  enter  more  fully 
into  any  of  these  topics  here.* 

In  the  choice  of  such  Committees,  the  most  convenient  course 
is  the  nomination  of  a  complete  list.  It  is  then  open  to  any 
one  else  to  nominate  another  list.  This  may  either  contain 
wholly  different  names,  or  may  include  some  of  those  which  the 
first  list  contained.  It  will  be  obvious  that,  unless  this  course 
of  election  by  lists  is  followed,  the  choice  of  a  Committee  may 
be  protracted  almost  indefinitely,  and  so  practically  be  defeated. 
The  Court  of  Queen's  Bench  will,  therefore,  support  this  course 
of  election  by  lists.t 

It  must  never,  either  in  the  consideration  of  the  subject  of 
Committees  generally,  or  in  dealing  with  any  of  the  Statutoiy 
recognitions  and  applications  of  it  that  have  been  quoted,  be 
forgotten  that  the  Committee  system  is  a  Common  Law  Bight 
and  Practice ;  one  which  depends  on  no  Statutory  authority  or 
sanction  to  give  it  validity,  or  to  enforce  its  action.  Any  such 
Committees  may  now  be  appointed  by  any  Parish  Vestry,  and 
clothed  with  full  power  to  carry  out  any  object  of  actual  common 
interest,  apart  from  reference  to  any  Act  of  Parliament.  And,  in 
the  case  of  Committees  appointed  under  the  suggestion  of  any 
Statute,  the  details  as  to  which  are  but  incompletely  suggested 
therein,  those  details  must  be  filled  up  by  the  inherent  Common 
Law  powers  of  those  who  appoint  them.^    The  inconsistencies 

ringer,  4  Term.  Rep.  810 .  Many  of  the  above  named  Aots,  but  not  all,  name 
a  quorum.  If  it  is  thus  named,  this  becomes,  where  the  Act  is  "adopted'* 
by  the  Parish,  a  part  of  the  Act  of  appointment  of  the  Committee. 

*  See  '^ Practical  Proceedings  for  the  removal  of  Nuisances,  ftc. ;  with  com- 
plete IfUirucUotufor  the  conduct  of  Parish  Committees. "     Second  Edition. 

t  R.  V,  BrightweU,  10  A.  &B.  171. 

t  For  example,  in  case  of  deficiency  of  numbers,  through  death,  or  inability 
to  act,  or  otherwise,  the  numbers  must  be  filled  up  by  the  Vestry,  although,  as 
in  case  of  the  Highway  Board,  nothing  is  said  about  this  in  the  Act.  In  the 
same  way,  the  Yestry  can  dismiss  a  member  (in  the  same  way  as  it  can  a 
Churchwarden),  or  aooept  a  resignation,  if  it  think  fit,  and  appoint  another 
member  in  place  of  the  one  resigned.  It  need  hardly  be  added,  that  no  mem- 
ber of  a  Parish  CSommittee  or  Board  can  resign  to  that  Committee  or  Board. 
He  can  only  resign  to  the  Vestry.  An  officer  appointed  by  the  Committee 
resigns  to  the  Gomniittee.    Every  resignation  must  be  tendered  to  the  Body 
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that  a  comparison  of  the  yaiious  Statutes  show,  on  many  points, 
do  bat  give  proof  of  the  empiricism  that  marks  all  of  these,  and 
that  the  Common  Law  alone  is  the  safe  guide.* 

It  is  unfortunately  true  that  some  persons,  in  the  too  great 
tendency  of  our  time  to  let  thought  and  attention  to  selfish 
and  material  interests  engross  everything,  are  disposed,  many 
times,  to  raise  obstructions  and  difficulties  in  the  way  of  the 
action  of  such  Committees.  The  raising  of  such  obstructions 
and  difficulties  has,  however,  only  been  rendered  possible  by  the 
numberless  meddling  advances  of  Centralization  in  England  of 
late  years ;  which  have  so  much  attempted  to  interfere  with 
and  control  local  action,  that  men  have,  not  unnaturally,  lost 
confidence  in  their  power  of  carrying  out  needed  works  by 
means  of  our  old  and  free  Institutions.  The  public  health,  the 
public  safety,  and  the  general  welfare,  as  well  as  common  pro- 
gress and  improvement,  have  all  suffered,  and  are  daily  suffering, 
from  this  cause. 

Those  who  have  taken  an  active  part  in  promoting  local  im- 
proTements,  must  be  too  well  aware  of  the  hindrances  continu- 
ally thrown  in  the  way,  by  doubts  and  difficulties  thus  enabled 
to  be  raised  by  the  opponents  of  improvement.  On  the  other 
hand,  the  remarkable  inconsistencies  which  are  found  upon  com- 
parison of  the  various  Acts  of  Parliament  passed  to  recognize 
individual  committees  for  special  purposes,  clearly  show  that 
what  is  needed,  and  what  alone  is  consistent  with  a  soundly 
practical  and  statesmanlike  course,  is,  the  short  re'declarationf 
of  the  powers  which  the  Parish,  as  an  Institution  of  Local  Self- 
Ghovemment,  has,  and  has  always  had,  at  Common  Law.  The 
inherent  existence  of  these  powers  in  every  Parish,  and  appli- 
cable to  all  cases,  has  been  already  shown,  by  testimony  and 
upon  authorities  which  no  Government  nor  Judge  can  be  so 

from  whom  the  appointment  came  m  the  first  instance.  No  such  resignation 
ought  ever  to  be  accepted  as  a  matter  of  course,  nor  without  good  reason 
assigned. 

*  One  example  has  already  been  given  in  p.  241,  noU^.  The  numbers  "^ho 
are  to  form  the  Committees  afford  another,  truly  ludicrous.  Thus,  the  High- 
way Act  says  from  3  to  20 ;  the  lighting  and  Watching  Act,  from  S  to  12 ; 
the  Baths  and  Wash-houses'  Act,  frt>m  3  to  7  ;  the  Libraries  and  Museimis 
Act,  fit>m  3  to  9 ;  the  Nuisances'  Removal  Act,  1855,  any  number  under  12. 
What  evidence  of  practical  care  and  guiding  principle  is  exhibited  in  all  this 
unmeaning  variety  ?    The  whole  is  seen  to  be  mere  empiricism. 

t  See  further,  and  particularly,  on  this  subject,  '  Local  Self-Govemment,' 
pp.  154,  155. 
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bold  as  venture  to  impeach, — ^however  inconvenient  and  full  of 
rebuke  the  existence  of  such  powers  may  be  to  the  centralizing 
and  bureaucratic  nostrums  which  seem  to  be  the  extent  of  grasp 
of  the  professed  statesmanship  of  our  day. 

It  was  to  remedy  the  hindrances  thus  raised  up,  to  do  away 
with  the  inconsistencies  thus  existing,  and  to  accomplish  what 
is  thus  actuaUy  needed,  by  making  thoroughly  known  the 
powers  inherent  by  the  Common  Law  in  every  Parish, — ^and 
80  leave  the  fulfilment  of  local  duties  without  excuse,— rthat,  in 
the  Session  of  1854,  a  Bill  was  introduced  into  Parliament,  in- 
tituled, "  A  Bill  for  enabling  the  Vestries  of  Parishes  in  Snfftand 
and  Wales  to  exercise  certain  Powers  for  effecting  local  Works 
and  Improvements  in  their  respective  Parishes,  and  promoting  the 
common  Welfare  of  the  Inhabitants.^* 

It  is  to  be  regretted  that  the  word  "  enabling**  was  inserted  in 
this  title  instead  of  the  words  " declaring  the  power  of."*  It  was 
not  an  "  enabling  *'  Bill  at  all.  It  was  simply  declaratory  of  the 
Power  that  has  always  been  inherent  in  Parish  Vestries,  to  take 
measures  for  all  things  that  are  for  the  Common  good.  Happily, 
though  this  word  thus  unwittingly  crept  into,  the  title,  and  the 
word  "given"  into  the  first  marginal  abstract,  the  Bill  itself 
stood  clear  from  what  all  who  feel  the  spirit  of  our  Institutions 
would  regret  to  find  in  it.  The  Preamble  expressly  states  that 
**  by  Law  and  Custom  "  Yestries  may  now  take  the  steps  which, 
simply  in  order  that  doubts  and  difficulties  may  be  removed,  the 
Bill  proposed  explicitly  to  declare. 

The  importance  of  the  practical  objects  of  such  a  Bill,  and  the 
simplicity,  but  completeness,  of  its  provisions,  make  it  due  to 
the  present  subject  that  the  record  of  it  should  be  preserved  in 
these  pages.  The  perusal  of  it  will  make  the  whole  subject  of 
this  chapter  better  understood.t    This  Bill  will  be  seen  to  em- 

*  The  title  was  altered  after  the  BiH  was  drawn  and  printed.     As  I  am 
entirely  responsible  for  the  Bill  itself,  it  is  necessary  thus  to  disavow  respon- 
sibility for  this  alteration  in  the  title. 
f  A  BUI  for  declaring  the  power  of  Parish  Vestries  in  England  and  Wales, 

to  carry  into  effect  objects  for  the  Common  Good. 
Whereas  it  is  desirable  that  the  power  and  authority  of  Parish  Vestries  to 
aocomplish  (as  by  law  and  custom  they  may  do)  purposes  and  works  for  pro- 
moting the  local  improvement  of  their  respective  Parishes,  and  the  common 
welfare  of  the  inhabitantSy  should  be  fireed  from  all  doubt  and  difficulty :  Be 
it  therefore  declared  and  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal  and 
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body  the  simple  recognition  of  the  efficient  action  of  the  ancient 
and  no  less  useful  system  of  Committees,  under  the  proper  check 
of  those  immediately  concerned.  All  is  responsible.  There  is 
no  possibility,  under  this  BUI,  of  either  unlimited,  extravagant, 
or  irresponsible  taxation,  or  of  any  taxation  at  aU  without  the 
express  previous  assent  of  the  Vestry ;  while  every  inducement 

CommonB,  in  this  present  Parliament  aaeembled,  and  by  the  authority  of  the 
isune,  as  follows : 

I.  When,  at  any  Vestry  of  any  Parish  in  England  or  Wales,  summoned 
according  to  law,  a  Conmiittee  shall  have  been  appointed,  by  the  majority  of 
those  present  at  such  Vestry,  to  cany  out  any  special  purpose  or  works 
which  such  Vestry  shall  judge  to  be  for  the  common  good  of  the  Parish,  of 
the  intended  proposal  for  the  appointment  of  which  Committee  notice  shall 
have  been  given  in  the  summons  calling  such  Vestry,  such  Committee  shall 
be  held  to  be,  and  shall  be,  a  Body  Corporate  for  carrying  out  the  special 
^ects  of  its  appointment,  subject  to  such  rules  as  to  servants,  officers,  and 
otherwise,  and  as  to  its  own  continuance,  and  the  election  or  re-election  of 
members,  and  otherwise,  as  the  Vestry  shall  then  or  at  any  future  meeting 
^point ;  and  such  Committee  may,  with  the  consent  of  any  Vestry  held 
after  like  notice  as  aforesaid,  make,  assess,  and  levy  a  rate  or  rates  on  the 
inhabitants  of  the  said  Parish,  or  of  some  specified  part  thereof,  in  order  to 
carry  out  the  purposes  of  its  appointment. 

II.  On  the  requimtion  of  any  five  inhabitants,  where  the  population  of  the 
Parish  is  less  than  one  thousand,  and  of  ten  inhabitants  where  the  population 
exceeds  one  thousand,  the  Churchwardens  of  any  Parish  are  required  to  sum- 
mon a  Vestry  in  due  form  of  law,  within  ten  days  after  any  such  requisition 
shall  have  been  left  with  or  at  the  place  of  occupation  within  the  Parish  of 
either  of  such  Churchwardens  ;  and  the  purpose  and  intention  stated  in  such 
requisition  shall  be  fully  stated  in  the  notices  calling  such  Vestry. 

m.  Eveiy  such  Committee  shall  meet  at  such  times  and  places  as  shall  be 
authorized  by  the  Vestry  at  the  time  of  its  appointment,  or  at  any  future 
Vestiy  ;  and  all  meetings  thereof  shall  be  summoned  by  the  Vestry  clerk,  or 
other  person  appointed  or  approved  by  the  Vestry  for  that  purpose ;  and 
Minutes  shaU  be  kept  of  the  proceedings  of  every  meeting  of  such  Committee, 
which  shall  always  be  produced  and  open  to  public  inspection  at  every  future 
Vestry,  so  long  as  such  Committee  remains  in  operation,  and  afterwards  shall 
be  deposited  and  kept  in  the  Parish  chest,  together  with  the  Vestry  minute 
books. 

rV.  An  exact  account  shall  be  kept  of  all  the  receipts  and  expenditure  of 
efveiy  such  Committee,  which  shall  be  laid  before  the  Vestry  twice  every  year 
at  the  least,  and  shall  be  audited  by  auditors  appointed  by  the  Vestiy  ;  and 
the  Vestry  may  order  an  abstract  thereof,  and  of  the  proceedings  of  the  Com- 
mittee, to  be  printed  and  distributed  through  the  Parish';  the  expense  where- 
of and  any  other  expenses  incurred  by  any  such  Committee  in  the  discharge 
of  the  duties  committed  to  it,  shall  be  paid  out  of  any  Parish  Moneys  or  Rate 
which  the  Vestry  may  think  fit  to  charge  with  the  same. 

V.  All  the  powers  which,  by  any  Act  now  existing  or  hereafter  to  be  made, 
for  the  removal  of  nuisances  or  prevention  of  diseases,  or  for  any  other  objects 
of  the  like  nature,  may  be  lodged  in  or  given  to  any  local  Body  or  Bodies  in 
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and  opportunity  are  present  for  watching  the  responsible  action 
of  those  chosen  to  carry  out  any  object.  Section  5  became  ne- 
cessary, in  consequence  of  the  fact  that  the  scope  intended  to 
be  given  to  the  Nuisances*  Removal  Act  of  1848  by  its  authors, 
had  been  attempted  to  be  narrowed  by  the  Board  of  Health,  for 
centralizing  purposes.  Hence  the  application  of  that  Act  had 
been  found  impracticable  and  useless  in  most  places,  while  it 
was  cumbersome  and  inconvenient  in  all.  This  section  simply 
restores  the  constitutional  and  obviously  sound  mode  of  deal- 
ing with  such  matters.  The  object  of  the  section  has  since 
been,  to  a  great  extent,  embodied  in  the  "  Nuisances*  Removal 
Act,  1855."* 

All  who  value  the  principles  of  Local  Self-GK)vemment,  or 
would  help  practical  progress,  or  would  remove  the  causes  of 
that  remissness  in  Local  Action  which  (though  produced  by 
their  own  unconstitutional  intermeddlingt)  the  friends  of  Cen- 
tralization are  always  proclaiming  as  ground  for  the  demand  of 
increased  controlling  power,  should  do  what  in  them  lies  to  give 
practical  action,  within  their  local  districts,  to  the  machinery 
which  this  Bill  enunciates.  They  should  endeavour  to  prevent 
the  raising  of  any  obstructive  doubts  as  to  the  carrying  out  of 
what  the  Public  Welfare  in  any  parish  needs,  both  by  practical 
example  and  action,  in  accordance  with  the  machinery  thus  sug- 
gested, and  by  using  what  means  they  can  to  procure  the  early 
passing  of  such  a  declaratory  Bill  into  an  Act.  It  was,  of 
course,  foreseen  that  this  Bill  would  be  strenuously  opposed  by 

any  such  act  named,  shall  be  fully  and  completely  vested  in  any  Committee 
that  may  be  appointed  for  that  purpose  by  any  Vestry ;  and  such  Committee 
may  issue  smnmonses,  orders,  and  otherwise,  and  do  all  other  matters  and 
things  in  the  same  manner  as  any  justice  or  justices  of  the  peace  are  em- 
powered by  any  such  Act  to  do,  and  shall  have  all  the  same  powers  as  to  any 
nuisances  tbat  aily  Court  Leet  would  have  ;  and  all  the  orders  and  otherwise 
of  any  such  Committee  may  be  executed  by  any  officer  who  may,  with  the 
approval  of  the  Vestry,  be  appointed  by  such  Committee  for  that  purpose. 

VI.  Any  Parish  may  be  divided  into  districts,  by  or  under  the  orders,  and 
subject  to  the  approval,  of  a  Vestry  of  such  Parish,  held,  after  due  notice  as 
aforesaid,  for  the  purpose  of  carrying  out,  or  appointing  any  Committee  to 
carry  out,  in  any  part  of  such  Parish,  or  separately  in  separate  parts  thereof, 
any  of  the  purposes  or  works  for  which  a  Committee  or  Committees  may,  under 
this  Act,  be  appointed  for  the  whole  Parish. 

*  See  the  evidence  given  by  me  before  the  Select  Committee  of  the  House 
of  Commons  upon  that  Bill ;  in  consequence  of  which  it  was  that  the  Bill  was 
altered  so  as  to  embody  the  practical  clauses  as  to  Local  action  in  Parishes. 

f  See  Sec.  15  of  the  foregoing  Chapter. 
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the  whole  legion  of  bureaucrats  and  functionaries,  and  it  was  not 
for  a  moment  supposed  that  it  would  be  then  allowed  to  pass 
into  an  Act.  But  the  introduction  of  such  a  Bill  itself  consti- 
tutes an  era  in  legislation.  It  is  the  first  formal  protest  in 
&Tour  of  Constitutional  Principle,  as  opposed  to  the  modem 
encroachments  of  centralization,  and  to  the  system  of  Empirical 
Legislation,  that  has  appeared  on  the  records  of  Parliament. 
It  needs  only  that  it  should  be  known  and  understood,  for  it 
to  ensure  the  support  of  every  one  who  respects  and  would 
maintain  the  free  institutions  of  England. 

It  will  be  satisfactory  to  every  one  who  respects  those  In- 
stitutions, and  the  solid  grounds  of  true  freedom,  to  know 
that  the  only  way  in  which  it  was  felt  that  this  Bill  could  be 
met,  was  by  deliberate  mis-statement.  The  Constitutional 
grounds  and  the  Common  Law  Principles  and  Practice  on  which 
the  Bill  rests,  as  a  declaratory  measure,  were  not  ventured  to 
be  touched.  They  remain  impregnable.  The  attempt,  while 
these  were  untouched,  to  raise  prejudice  by  deliberate  mis- 
statement,— which  was  the  course  adopted, — is  the  highest 
tribute  that  could  be  paid  to  the  soundness  of  this  BlQ,  both  in 
principle  and  in  detail,  and  to  the  value  of  Constitutional  Prin- 
ciples as  the  safest  and  surest  foundation  on  which  to  rest  the 
maintenance  and  assertion  of  our  free  Institutions. 

This  Bin,  it  must  be  remembered,  sought  noihinff  new.  It 
asked  no  grant  of  new  and  unknovm  powers.  It  sought,  inas- 
much as  late  empirical  and  ever- varying  legislation  has  given 
constant  opportunity  for  pretended  doubts,  that  the  Common 
Law  should  be  re-declared,  and  so  local  improvement  not  be 
obstructed.  We  have  had  vastly  too  much  of  "  experimental 
legislation."  It  is  legislation  of  this  simple  kind  that  the  coun- 
try needs. 

The  official  opponent  of  this  Bill  showed  himself  not  only 
ignorant  of,  or  resolved  to  treat  with  contempt.  Common  Law 
and  constitutional  principle,  but  even  ignorant  who  those  are 
that  attend  and  have  votes  at  Vestries.  He  insulted  the  com- 
mon sense  of  his  hearers  and  the  pubHc  by  talking  of  this  Bill 
giving  powers  to  "Paupers,"  and  by  ridiculing  the  idea  of 
Vestry-appointed  Bodies  having  a  corporate  capacity.  Though 
Under-Secretary  of  State,  each  of  these  allusions  prove  him  to 
have  been  altogether  unaware  of  the  existence,  or  ignorant  of 
the  provisions,  of  the  Highway  Act,  the  Lighting  and  Watch- 
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ing  Act,  Gilbert's  Poor  Law  Act,  Hobhouse's  Act,  the  Baths 
and  Wash-houses  Act,  the  Burial  Acts,  and  many  others,*  as 
well  as  even  of  the  simplest  rules  of  Law  as  to  Churchwardens. 
Either  this,  or  he  deliberately  misled  the  House  of  Commons. 
There  is  no  third  alternative.  All  the  facts  contained  in  the 
present  chapter  stand,  in  either  case,  as  a  complete  answer  to 
the  untrue  pretences  thus  set  up.  lie  fain  attempted,  more- 
over, to  represent  that  a  committee  appointed  to  do  a  specific 
work  only,  subject  to  rules  to  be  laid  down  by  Vestry,  and 
which  Committee  cannot  raise  or  spend  a  penny  without  the 
express  consent  of  the  Vestry,  has  arbitrary  powers  !  Let  any 
Body  of  irresponsible  Functionaries  arbitrarily  order,  inter- 
meddle, or  tax  : — the  Government  of&cial  does  but  bum  with 
zeal  to  enlarge  their  powers.  But  for  any  parish  to  think  of 
doing  anything  for  itself,  and  of  itself  paying  for  it  as  it  thinks 
right : — this,  indeed,  is  not  to  be  endured ! 

It  is  by  shallow  misrepresentation,  puerile  sophism,  and  an 
unconstitutional  tone  and  spirit  such  as  this,  accompanied  by 
the  offensive  pertness  of  officialism  and  the  impertinent  flip- 
pancy of  red-tapism,  that  attempts  to  promote  the  public  wel- 
fare are  met  in  our  time,  and  that  the  debasing  system  of  Cen- 
tralization seeks  to  extend  its  influence, — and  succeeds  in  the 
attempt. 

The  Common  Law  of  England  looks  at  and  deals  with  all 
men  as  actuated  by  motives,  and  as  best  educatable  by  calling 
those  motives  into  action — ^by  throwing  upon  the  men  of  every 
neighbourhood  the  unevadible  responsibility  of  that  action.  It 
therefore  continually  appeals  to  motives,  and  calls  them  into 
play.  This  is  the  fiindamental  principle  of  free  government. 
Its  atmosphere  and  constant  rule  are,  confidence  in  the  people, 
and  in  the  well  working  of  the  Institutions  of  the  Country  by 
means  of  the  people  themselves.  The  modem  system  of  Legb- 
lation  goes  upon  an  entirely  different  principle.  Its  whole 
principle  is  oligarchic.  Mistrust  of  the  people,  and  contempt 
for  the  spirit  and  practice  of  our  most  fundamental  Institutions, 
are  the  guiding  rules.     These  now  pervade  every  measure  in- 

*  It  is  worthy  of  notice  that  even  a  corporate  name  is  not  always  neces- 
saiy  to  give  a  corporate  character ;  still  less  is  the  having  a  seal  (ks  some- 
times supposed).    If  a  Body  has, — ^like,  for  instance,  a  Highway  Board, — 
!  power  to  ?iold  land  in  succeasion,  it  is,  practically  and  in  the  eye  of  the  Law, 

!  a  Corporation.     See  Tone  Conservators  v.  Ash,  10  B.  and  C.  849. 
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troduced,  colour  every  argument,  and  mark  every  suggestion. 
Evexything  of  a  different  tendency,  everything  that  is  practical 
and  sound,  has  to  be  fought  for ;  and  it  is  only  to  be  won  with 
a  hard  struggle,  and  after  encountering  every  hostile  manoeuvre 
that  the  insolence  of  officialism  and  the  eager  self-seeking  of 
unprincipled  functionarism  can  bring  to  bear  against  it.     Our 
liberal  governments  and  legislators  would  have  us  believe  how 
much  they  love  the  people ;  but  then,  they  must  do  and  permit, 
and  order  and  ''  inspect,"  everything.     There  was  a  time  when 
it  wafi  declared  in  Parliament  that  the  opinion  of  several  was 
more  to  be  trusted  than  that  of  one  man ;  and  when  it  was  the 
invariable  rule,  that  the  truth  of  every  matter  must  be  inquired 
of  by  men  of  the  neighbourhood,  "  by  whom  the  truth  wQl  be 
the  better  known.*'     We  live  in  more  enlightened  times ; — 
when  any  idea  of  the  people  being  trusted  to  manage  or  discuss 
any  of  their  own  affairs  for  themselves,  is  worthy  only  of  a 
sneer  of  incredulous  contempt.     Enterprise,  effort,  opportunity, 
and  motive,  are  to  be  forbidden.     All  must  be  done  blindly, 
according  to  the  rule  of  bureaucratic  dictation.     It  was,  then, 
certain  that  such  a  Bill  as  the  preceding,  which  simply  re- 
declares  the  Common  Law  principles  and  practice,  would  be 
opposed  with  nervous  dread.    Such  a  BiU,  resting  on  the  Com- 
mon Law,  and  on  long  tried  practice,  would  ensure,  at  the 
same  time,  thorough  responsibility  and  the  only  efficient  means 
of  local  improvement. 

Every  lover  of  sound  government,  and  of  the  tried  free  In- 
stitutions of  his  country,  will,  therefore,  rejoice  that  the  intro- 
duction of  this  Bill  stands  recorded  on  the  Journals  of  the 
House  ;  remembering  the  remark  made  by  a  great  patriot  and 
lawyer,  more  than  two  hundred  years  ago,  that — **  It  is  an  ob- 
servation proved  by  a  great  number  of  precedents,  that  never 
any  good  Bill  weis  preferred,  or  good  motion  made  in  Parlia- 
ment, whereof  any  memorial  was  made  in  the  Journal  Book,  or 
otherwise, — though  sometimes  it  succeeded  not  at  the  first,  yet 
hath  it  never  died,  but,  at  one  time  or  other,  hath  taken  effect : 
which  may  be  a  great  encouragement  to  worthy  and  industrious 
attempts."* 

•  Coke,  4th  Inst.  p.  82. 
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CHAPTEE  V. 

PARISH  CHAMTIES ;  AND  TRUSTEES  OF  PARISH  PROPERTY. 

The  need  there  is  that  every  question  which  affects  any  right, 
ohiigation,  or  function  of  the  citizens  of  a  free  State,  should 
be  dealt  with  on  grounds  of  principle,  instead  of  on  those  of 
narrow  technioalitj  or  groping  literalness,  can  never  be  too 
often  repeated.  The  inattention  to  this  has  led  to  numerouB 
and  wide-spread  evils.  Nowhere  has  this  been  more  strikingly 
illustrated  than  in  regard  to  the  management  of  Parish  Chari- 
ties. A  decision  of  the  Courts  of  Law,  more  than  three  hun- 
dred and  fifty  years  ago,  which  went,  then,  upon  a  mere  tech- 
nical ground  (and  which,  even  if  applicable  then,  has  become 
wholly  inapplicable  since),  has  been  the  direct  source  of  all 
those  mischiefs  and  mal-administrations  which  have  led  to  so 
much  complaint  as  to  the  misappropriation,  waste,  and  even  loss, 
of  parochial  charitable  funds. 

The  case  is  a  very  simple  one,  when  divested  of  technicality. 

In  every  parish  in  England  there  exist  Churchwardens ; 
who  are  annually  elected  by  the  parishioners;  who  are  ac- 
knowledged by  the  law  as  the  legal  representatives,  in  a  cor- 
porate character,  of  the  parish ;  who  are,  in  that  character,  the 
holders  of  parish  property;  who  are  responsible  to  the  pe- 
riodical public  meetings  in  vestry  of  the  parish,  for  their  pro- 
ceedings and  accounts ;  and  who  can  do  no  act,  in  relation 
to  any  property  of  the  parish,  without  the  previous  cogni- 
zance, deliberation,  and  assent  of  the  vestry  of  the  parish.* 
Owing,  however,  to  a  purely  artificial  and  technical  rule, 
laid  down  by  the  above-named  decision,  and  adhered  to, 
under  changed  circumstances,  merely  from  the  blind  fol- 
lowing of  precedent — without  regard  to  the  principle  in- 
volved in  such  precedentt — it  is  held  that  the  legal  owner- 
ship,— or,  as  it  is  called,  the  "  legal  estate" — ^in  such  of  the  cha- 

*  Before,  pp.  99->101.  t  See  before,  p.  195. 
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ritable  fonndatioiiB  attached  to  Parifihes  as  consist  in  land  and 
bouses,  and  the  power  of  suing  and  being  sued  in  respect 
thereof^  are  not  to  be  deemed  as  Tested  in  the  churchwardens. 
Hence  it  is  that  the  habit  has  grown  up  of  appointing  Trustees 
ibr  maintaining  this  legal  estate ;  who,  however,  when  once  ap- 
pointed and  having  the  legal  estate  vested  in  them,  cannot  be 
lemoved  except  hj  what  is,  and  must  always  remain,  an  invi- 
dious and  nskful  process.  Though  the  real  position  of  such 
truBtees  of  course  is,  and  ought  always  to  be  felt  and  insisted 
upon  as,  that  of  bare  trustees  for  maintaining  the  legal  estate  in 
the  original  gift  or  **  foundation,"  for  the  benefit  of  the  parish, 
they  become  thus  enabled  to  obstruct  and  thwart  the  action  of 
those  public  bodies  to  whom  the  property,  and  the  direction  of 
the  administration  of  its  proceeds,  actually  and  of  right  be- 
long ;  and  it  has  often  happened,  and  now  too  often  happens, 
that,  wrongfully  availing  themselves  of  this  opportunity,  they 
take  upon  themselves,  in  violation  of  every  duty  and  principle, 
to  assume  an  independent  and  practically  irresponsible  posi- 
tion. Hence  have  arisen  almost  all,  if  not  all,  the  instances 
of  perversion,  waste,  or  non-improvement  of  parish  charities. 

The  source  of  this  cumulative  and  justly  complained  of  evil 
as  to  parish  endowments  and  charities,  clearly  lies  in  the  legal 
rtde  which  has  been  above  styled  "  purely  artificial  and  tech- 
nical." That  this  rule  is  thus  purely  artificial  and  technical, 
founded  upon  no  real  principle,  but  in  reality  opposed  alike  to 
principle  and  common  reason,  is  an  inevitable  deduction  from 
the  fact  that  it  is  expressly  declared,  even  in  the  judgment  in 
that  which  forms  the  leading  case  on  this  subject,  and  which 
was  adjudged  upon  in  the  12th  year  of  King  Henry  YII.,*  that 
'*  by  common  reason"  the  parishioners  are  a  corporation  to  cer- 
tain intents.  It  was  then  admitted,  and  has  been  admitted 
ever  since,  as  well  as  long  before,  that  the  churchwardens 
may,  and  must,  ex  officio^  sue  and  be  sued,  as  a  corporation, 
in  respect  of  all  other  parish  properties,  on  behalf  of  the  pa- 
rishioners. 

The  reason  itself  assigned  for  the  rule  above  alluded  to,  is  a 
trivial  and  inconsistent  one ;  which,  if  sound  as  to  any  kind  of 
property,  must  be  sound  as  to  aU  ;  which  would,  indeed,  be  far 
more  applicable  to  goods  and  chattels,  and  other  personal  pro- 
perty, which  can  be  readily  made  away  with, — ^but  in  respect  to 

*  Tear  Books,  12  Hen.  TU.  fo.  28  ;  and  see  rb,  13  Hen.  YII.  fo.  9  k  10. 
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which  it  is  unquestioned,  and  admitted  in  the  very  ease  aOuded 
to,  that  the  churchwardens  are  a  corporation  to  sue  and  be 
sued, — than  it  can  be  to  hinds  or  houses,  which  can  never  be 
carried  off.    This  reason  is,  in  &ct,  particularly  applicable,  if  at 
aU,  to  the  frequent  case  of  fidlure  of  trustees.   The  reason  thus 
assigned  is,  that,  if  the  estate  in  lands  were  deemed  to  be  vested 
in  the  churchwardens,  the  use  would  be  in  abeyance  at  the  time 
of  the  election  of  new  churchwardens.    The  extraordinary  tri- 
viality  and  unsoundness  of  such  a  reason,  and  of  the  whole 
origin  and  application  of  the  technical  rule  above  alluded  to, 
become  strikingly  obvious,  and  its  inconsistency  manifest,  when 
it  is  remembered  that  the  parson  of  a  parish  is  deemed  to  be 
a  corporation  for  holding  houses  and  lands,  (namely,  the  par- 
sonage, glebe,  etc.)  although  there  is,  necessarily,  a  frequent 
vacancy  in  the  person  embodying  that  corporation,  and  so,  in- 
variably on  the  death  or  change  of  the  incumbency,  an  actual 
abeyance  in  the  estate  :  while,  in  point  of  fact,  no  such  vacancy 
does  ever  now  exist  in  the  case  of  Churchwardens  ;*  so  that,  if 
the  above  rule  ever  had  any  soundness,  it  has  none  now.   ''  The 
law,"  says  Lord  Coke,  speaking  of  the  corporate  character  of 
the  Parson,  *^  had  an  exceUent  end  therein,  viz.  that  in  his 
person  the  church  might  sue  for  and  defend  her  right ;  and  also 
be  sued  by  any  that  had  an  elder  and  better  right."  t    The 
corporate  character  of  the  Churchwardens  exists  for  precisely 
a  similar  end  in  regard  to  the  State,  as  represented  by  that  in- 
tegral part  of  it — ^the  Parish :  and  it  is  an  extraordinary  incon- 
sistency and  anomaly  that  any  doubt,  still  more  any  judicial 
opinion,  should  ever  have  been  expressed  on  so  simple  a  point. 
The  parish  never  does  cease  :  the  parishioners,  for  whom  and  on 
whose  behalf  only  the  Churchwardens  can  sue  and  be  sued  on 
any  matters,^  never  are  without  continuance.  Yet,  although  the 
highest  authorities  in  fact  admit  that  the  fee-simple  in  an  estate 
can  be  in  abeyance  from  time  to  time,  and  specifically  avow  that, 
in  the  case  of  the  glebe,  etc.,  it  actually  is  so,§  we  are  asked  to 
take  it  for  good  Law  that  the  churchwardens  are  not  a  corpora- 
tion for  holding  land — as  mere  representatives  of  the  Parish — 

*  See  before,  p.  90.  f  Coke  upon  Littleton,  p.  800. 

X  It  has  been  already  remarked  that,  in  all  actions  by  churchwardens,  the 
damage  and  injury  must  be  stated  "  ad  damnum  parockicmonim.**    See  be- 
fore, p.  101,  and  particularly,  also,  p.  78. 
'*  §  Coke  upon  Littleton,  p.  341. 
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heemue  if  so,  the  fee  would  be  sometimes  in  abeyance.  And  this, 
be  it  obsezred,  is  tbe  only,  however  inconsistent  and  self-con- 
tradictory, ground  stated  for  a  decision  which  has  been  the 
foundation  of  endless  mischiefs. 

Though  this  anomalous  rule  was  thus  pronounced,  the  prac- 
tice had  already  grown  up,  and  was  continued.*  Thus  it  is  that 
practice  is  often  sounder  than  technicalism.  But  this  artificial 
rule  has,  notwithstanding,  produced  a  great  deal  of  mischief ;  in- 
asmuch as  it  has  always  enabled  any  unprincipled  person  to 
take  advantage  of  the  tendency  of  the  Courts  to  adhere  to  pre- 
cedent, however  unsound.  The  rule  was  indeed  so  artificial 
and  unmeaning  that  Parishes  were  not,  and  many  are  still  not, 
diverted  from  considering  and  dealing  with  whatever  estates 
they  enjoy,  as  vested  in  the  Churchwardens  for  the  time  being. 
An  examination  of  the  minutes  of  Vestry,  of  most  Parishes, 
will  show  that  the  Parish,  in  Vestry,  have  always  made,  and  do 
in  fact  make,  leases  ;  and  that  the  rents  of  Parish  estates,  and 
tbe  outgoings  in  respect  to  them,  have  been,  as  they  rightly 
ought  to  be,  entered  regularly  into  the  churchwardens'  ac- 
counts ;  and  that  it  was  but  rarely,  untU  a  comparatively  late 
period,  that  "  Trustees"  were  appointed. t 

The  triviality  and  unsouudness,  indeed,  of  the  technical  rule 
and  distinction  above  alluded  to,  have  been  thoroughly  admit- 
ted both  by  the  Courts  of  Law  and  by  Parliament ;  though, 
with  singular  inconsistency,  the  technical  rule  founded  on  the 
above  precedent  has,  notwithstanding,  been  clung  to,  and  al- 
lowed to  influence  the  course  of  proceedings,  ^t  is  clear  that, 
if  such  a  rule  were  substantial  and  sound,  it  must,  from  its  very 
nature,  be  universal  and  imperative.  But  the  Courts  of  law 
have  always  recognized  a  custom  in  the  parishes  within  the 
city  of  London,  and  some  elsewhere,  for  the  vesting  of  parish 
estates  in  the  Churchwardens  for  the  time  being.  Parliament, 
on  the  other  hand,  after  some  much  earlier  partial  declarative 

*  See  an  example  in  Kennett,  p.  562.  There  can  hardly  be  a  Parish  in 
England  which  does  not  supply  similar  examples.  Nor  is  it  unworthy  of 
significant  notice,  that  the  old  articles  of  Visitation  imply  it  as  a  duty  of 
Churchwardens  to  give  heed  to  the  xight  appropriation  of  all  Parish  Chari- 
ties.    See  Articles  of  Cranmer  and  Ridley  in  Sparrow,  pp.  81,  87. 

f  See  extracts  from  minutes  hereafter,  Chap.  VII.  Sec.  12.  And,  though 
cases  to  the  contrary  are  frequently  cited,  it  is  within  my  knowledge  that 
the  Court  of  Chanoeiy  has  confirmed,  and  enforced  the  performance  of. 
Leases  so  made. 
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enactments,  at  length  unreserredlj  declared,  and  ezpresaly 
enacted,  that  "  all  hwUdiihgt,  landsy  and  KereditamenUj  Mong^ 
img  to  any  parith^^^  may  and  ahall  be  held  by  the  Churchwar- 
dens and  Overseers  for  the  time,  and  their  successors,  '^  in  ike 
naiwre  of  a  body  corporate,  and  on  behalf  of  the  parish,^** 

This  enactment  was  intended  to  mean  what  it  says,  and  to 
^pply  to  every  case  whatever.    Ingenuity  has,  however,  been 
applied  to  the  frustration  of  this  excellent  intention.     Lord 
Tenterden  felt  the  full  necessity  for  the  operation  of  the  Sta- 
tute. In  a  case  which  ought  to  be  the  guide  in  every  instance, 
be  dwelt  on  the  mischief  that  so  often  follows  firom  failure  of 
trustees,  and  on  the  consequent  dear  application  of  the  Act 
to  every  case,  without  exception.    *^  Property  vested  in  trustees 
for  the  benefit  of  the  Parish,"  says  he,  **  seems  equally  within 
the  mischief  contemplated  by  the  Legislature,  as  well  as  pro- 
perty not  so  vested ;"  and  theref(»re,  dismissing  the  distinctions 
attempted  to  be  set  up  as  to  the  foundations  or  charitable  en- 
dowments to  which  the  Act  extends,  he  expressly  adds,  that  he 
'<  can  see  no  reason  to  doubt  that  tlie  operation  of  the  Act  was 
intended  to  be  co-extensive  with  the  mischief.*' f 

This  Act  absolutely  veete  all  the  property  in  the  Churchwar- 
dens and  over8eers4  But  it  has  been  held,  since  the  above 
sound  judgment  of  Lord  Tenterden,  that  property  originally 
appointed  to  trustees  upon  specific  trusts,  will  not  come  within 

*  B9  (}eo.  III.  c.  12,  B.  17.  lliis  ia  by  no  me»nB  the  only  Act  reoogniziDg 
the  same  thing.  See  43  Eliz.  c.  2,  b.  5  ;  9  Geo.  I.  c.  7,  a.  4 ;  by  vrhich  the 
OhurchwardenB  and  Overseers  may  build  dwellings  for  the  poor : — 1  8l  2 
Wm.  IV.  c.  42 ;  1  ft  2  Wm.  lY.  c.  59  ;  by  which  ground  may  be  enclosed, 
either  of  waste  or  of  crown  land,  for  the  benefit  of  the  poor : — and  2  Wm.  IV . 
o.  42 ;  by  which  land  may  be  let  out  to  the  poor  in  allotments.  The  last  <^ 
these  Acts  is  deserving  of  particular  attention,  in  reference  to  the  subject  of 
the  present  Chapter. 

f  Doe  V.  Hiley,  10  Bamewall  and  Cresswell,  p.  885. 

^  It  is  desirable  to  give  the  entire  words  of  this  part  of  the  section  in 
question.  After  alluding  to  buildings  and  land  to  be  purchased  for  purposes 
specified,  which  are  to  vest  in  the  churchwardens  and  overseers  "  and  their 
SQOceflsors,  in  trust  for  the  Parish,"  the  section  continues  : — "And  such 
churchwardens  and  overseers  of  the  poor,  and  their  suooeaaors,  skail  and  may, 
and  they  are  hereby  empowered  to,  eteceptf  taike,  emd  hold,  in  the  nature  of  a 
Body  corporate,  for  and  on  behaff  of  the  pariah,  all  awih  buildings,  lands,  and 
hereditaments,  and  aUo  aU  othbr  huildinga,  lands,  and  heredUamenU  bdong- 
ing  to  twh  pa/rith;  and  in  all  actions,  suits,  indictments,  and  other  proceed- 
ings for,  or  in  relation  to,  any  tueh  buildings,  lands,  or  hereditaments,  or 
the  rent  thereof,  or  for  or  in  relation  to  any  othbb  buildings,  landsy  or  hero- 
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ftbe  terms  of  the  Act,  though  the  use  of  it  be  lunited  to  the 
pariah.  Such  decisions  inyolve  a  logical  inconsistency.  The 
Act  dechaeea  that  all  buildings,  lands,  etc.,  helonging  to  the 
Pariah,  shall  be  vested  in  this  corporation.  Either,  therefore, 
buildings,  lands,  etc.,  could  '*  belong  to  the  pariah"  before  the 
Act  passed,  without  the  necessity  for  trustees, — and  so  the 
mischief  which  the  Act  was  passed  to  remedy  did  not  exist; 
or  the  Act  applies  to  all  cases  in  which  trustees  exist,  and  as 
much  to  one  sort  of  land,  buildings,  etc.,  and  to  one  kind  of 
fbundation,  as  to  another.  This  is  a  dilemma  that  cannot  be 
logically  avoided.  Either  way,  the  decisions  by  which — ^though 
iaconaistent  with  each  other — ^it  has  been  attempted  to  narrow 
and  limit  the  application  of  the  Act,  cannot  be  maintained,  if 
Principle,  the  plain  intention  of  the  Act,  and  plain  logic,  are  to 
be  regarded  in  the  administration  of  the  Law.* 

ditaments  belonging  to  snch  parish,  or  the  rent  thereof,  it  shall  be  sufficient 
to  name  the  chnrchwardens  and  oyerBeera  of  the  poor  for  the  time  being,  de> 
Bcribing  them  as  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
Ibr  which  they  shall  act,  and  naming  such  parish ;  and  no  action,  etc.,  shall 
abate,  etc,  by  the  death  of  the  churchwardens,  etc.,  or  the  expiration  of 
their  respectiye  offices."    59  Geo.  III.  c.  12,  s.  17. 

*  The  cases  of  Alderman  v.  Neate,  4  M.  &  W.  704 ;  Doe  v.  Terry,  4  A. 
1^  £.  274  ;  Doe  v,  Cockell,  4  A.  ft  £.  478  ;  ex  parU  Annesley,  2  Young  ft 
Collier,  350 ;  Rumball  v.  Hunt,  8  Q.  B.  382  ;  may  be  compared  with  Doe  v. 
Hiley,  as  aboye,  in  reference  to  the  effect  of  the  Act  in  "  taking  the  estate 
out  of  feufikes,  and  vesting  it  in  the  Churchwardens  and  Overseers."  See 
Doe  V.  Webster,  12  A.  ft  £.  442,  that  the  legal  estate  of  even  such  as 
come  within  5A6  Wm.  XT.  c.  69,  is  not  divested  out  of  the  Churchwardens 
and  Overseers  by  that  Act  or  4  ft  5  Wm.  IV.  c.  76  :  Cantrell  v.  Windsor 
Union,  4  B.  N.  C.  348,  as  to  what  cottages  are  Workhouses  within  these  Acts ; 
Woodcock  V.  Gibson,  4  B.  ft  C.  462 ;  Phillips  v.  Pearce,  5  B.  ft  C.  433  ; 
Smith  V.  Adkins,  8  H.  ft  W.  362 ;  Doe  v  Mace,  3  Jurist,  628  ;  Uthwatt  v. 
Elkins,  13  M.  ft  W.  772  ;  Doe  v.  Gower,  21  L.  J.,  Q.  B.  57  ;  that  the  cor- 
poration must  consist  of  both  Churchwardens  and  Overseers,  and  of  all  of 
them,  but  only  of  them.  In  Allason  v.  Stark,  9  A.  ft  £.  255  ;  Deptford  v. 
Sketchly,  8  Q.  B.  394  ;  it  was  held  that,  where  there  are  known  trustees, 
and  the  funds  are  applicable  to  certain  specific  objects  only,  the  estate  of 
ilie  trustees  is  not  divested  by  the  Act : — ^in  Attorney- General  v.  Lewin,  8 
Simons,  366,  that  the  Act  does  not  apply  where  there  are  other  purposes 
than  the  poor  and  church  : — in  the  same  case,  and  in  Doe  v.  Foster,  3  C.  B. 
215,  and  in  re  Paddington  Charities,  8  lemons,  629,  that  it  does  not  extend 
to  copyholds^  or  to  freeholds  on  special  trusts.  The  case  of  Deptford  v. 
Sketchly,  8  Q.  B.  394,  is  directly  contrary  to  that  of  Rumball  v.  Munt,  8  Q. 
6.  382  ;  though  each  of  the  judges  expressed  himself  in  an  unusually  dedded 
manner  in  the  latter  case, — which  also  agrees  with  the  obvious  intention  of 
the  Act ;  with  the  decision  in  Doe  r.  Hiley  and  the  rest,  as  above ;  and  with 
the  public  interests.    Such  an  instance  of  a  capricious  over-riding  of  the  Iaw 
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In  the  numerous  cases,  however,  to  which  it  is  not  pretended 
to  be  questioned  that  the  Act  applies,  the  Churchwardens  and 
Oyerseers  hare  eyery  fiicility  for  recovery  of  the  rents,  and  of 
the  property  if  wrongfully  held.* 

The  actual  result  of  the  inconsistencies  in  decisions  thus  no- 
ticed, is  a  compound  mischief.  In  the  first  place,  through  the 
unsound  technical  rule  of  law  above  named,  it  gradually  hap- 
pened that  many  persons  got  into  the  course,  when  they  wished 
to  leave  property  to  a  parish,  of  appointing  Trustees  to  hold  it, 
because  told  that  the  Parish  officers  could  not  hold  it.  And 
this  led  them  to  create  special  trusts,  in  order  to  keep  those 
trustees  from  misapplication.  In  the  same  way,  special  trustees 
have  often  been  appointed  by  Parish  Vestries  themselves.t  In 
the  second  place,  the  Act,  passed  to  remedy  the  anonuJy  and 
inconveniences  springing  £rom  this  unsound  technical  rule,  has, 
in  many  of  the  cases  to  which  it  applied,  been  made,  by  a  nar- 
row construction,  to  remain  abortive.^     Hence  trustees,  though 

by  ftn  individual  decinon,  like  some  others  giyen  in  this  Volume  (see  pp.  58, 
62,  198,  195,  294,  819-S24,  ftc.)  cannot  tend  to  raise  the  confidence  and 
respect  so  neoeesaiy  to  be  had  in  and  for  the  certainty  and  the  administration 
of  the  Law.    But  see  before,  p.  18. 

*  See  before,  pp.  100,  158,  also  Doe  v.  Bamee,  8  Q.  B.  1087,  that  proofed 
acting  is  enough.  They  must  sue  and  proceed  in  their  own  name%  but 
stating  it  to  be  <u  a  corportttion.  Doe  v.  Roe,  i  Dowl.  222  ;  Ward  v.  Clarke, 
12  M.  ft  W.  747.  Any  on«  of  them  may  authorize  a  tUstress,  see  Gkiuldsworth 
V.  Knight,  11  M.  &  W.  887,  and  Oanvill  v.  Utting,  9  Jurist,  1081 ;  with  which 
compare  Doe  v.  Benham,  7  Q.  B.  976.  As  to  recovering  poesesaion  of  pre- 
mises, see  59  Geo.  III.  e.  12,  ss.  24  and  25 ;  Wildbore  v.  Runford,  8  B.  &  C. 
4  ;  R.  V.  Middlesex,  7  Dowl.  767  ;  R.  v.  Bolton,  1  Q.  B.  66. 

t  This  is  often  done  by  direction  of  the  Will  of  the  founder  of  the  Charity : 
but  the  right  of  appointing  trustees  rests,  apart  from  any  such  direction, 
with  the  Yestiy,  and  not  with  the  previous  trustees,  or  any  others.  See 
Attorney-General  v.  Dalton,  18  Beavan,  141. 

X  This  matter  affords  a  curious  and  interesting  illustration  of  the  contra- 
diction, confusion,  and  uncertainty,  in  which  the  administration  of  the  Law 
becomes  inevitably  entangled  when  Principle  is  lost  sight  of.  Lord  Tenter- 
den,  as  quoted  above,  well  stated  the  mischief  which  the  Act  was  intended 
to  remedy,  and  the  principle  that  was  therefore  to  be  the  guide.  Later  de- 
ciaons,  losing  all  sight  of  this  principle,  have  attempted  to  override  the  Sta- 
tute, by  confining  it  to  cases  of  poor-rates  and  church-rates.  For  this  limita- 
tion there  is  not  the  slightest  pretence,  on  any  ground  whatever.  Nay,  both 
of  these  cases  might  have  been  excluded  with  &r  greater  reason  than  others. 
It  has  already  been  shown  (see  before,  pp.  47-50)  that  Lord  Coke,  and  all 
the  highest  authorities,  reckon  Highways,  Sewers,  or  any  other  thing  that  is 
for  the  general  well-being,  as  being  strictly  Parish  affiurs.  Poor-rates  were 
then  unknown  :  Church-rates  were  only  tolerated  because  esteemed  to  come 
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onlj  appointed  in  order  to  meet  an  anomaly  in  the  Law,  and 
only  able  to  continue  through  an  empirical  construction  of  a 
Statute  passed  to  remedy  that  anomaly,  often  attempt,  and  un- 
less jealously  watched  succeed  in  the  attempt,  to  arrogate  an 
independent  authority.    They  are  enabled  to  do  this  through 
the  circumstance  that  their  appointment  is  not  annual,  like  that 
of  other  officers.    They  exist  solely  as  the  conduits  through 
and  by  means  of  which  the  technical  legal  title  shall  be  kept 
up.     The  contriyance  is  an  exceedingly  clumsy  one ; — one  far 
more  liable  indeed  to  the  very  accident  which  it  is  pretended  to 
be  contrived  for  preventing,  than  is  the  simpler  course  which  it 
is  substituted  for.    Trustees  have  no  pretence  of  being  endowed 
^th  a  corporate  continuance,  as  Churchwardens  unquestionably 
are.     There  are,  therefore,  obliged  to  be,  from  time  to  time,  but 
irregularly^  fresh  appointments.     Nothing  can  be  more  liable 
to  OTersight,  accident,  and  consequent  irremediable  mischief. 
The  greatest  mischief,  is  the  tendency  of  a  set  of  Trustees 
to  become  like  tbe  old  select  Vestries ;  and,  once  appointed, 
to  make  themselves  perpetual,  and  attempt  to  appoint  their 
successors.    No  Parish  will,  however,  fulfil  its  duty,  unless  it 
adopts  a  system  which  shall  effectually  check  this ;  unless  it 
requires  a  regular,  and  frequent,  account  and  audit ;  and  insists 
on  itself  having,  in  vestry  assembled,  not  only  the  appointment 
of  all  trustees,  but  the  actual  direction  and  control  of  the  pro- 
perty, though  the  trustees  remain  as  the  means  for  maintaining 
the  legal  estate.     Churchwardens  can  deal  with  no  property 
except  with  consent  of  the  Vestry.    These  Trustees  are  merely 
in  place  of  the  Churchwardens  for  a  special  purpose,  owing  ori- 
ginally to  a  technical  rule,  and,  where  still  existing,  to  the  mis- 
application of  the  remedial  Statute.*    They  have  not,  them- 
selves, any  property  whatever  in  the  lands,  etc.,  any  more  than 

within  the  analogy.  Yet  late  decisions  would  (clearly  agavMt  Law)  hold  all 
those  truly  Parish  affiurs  to  be  only  special/  Bat  agaiD,  what  does  " for  the 
Poor"  mean  ?  It  has  been  soundly  held  that  building  a  school,  and  educat- 
ing boysy  are  within  the  terms  of  trusts  "  for  relief  of  the  poor''  (Wilkinson 
v.  Malin,  2  0.  &  J.  636).  Is,  then,  a  gift  for  such  an  object,  by  name,  to  be 
held  as  within  the  Act  or  not  ?  According  to  this  decision,  and  upon  eyeiy 
ground  of  Principle,  it  is  plainly  within  it  But  the  empirical  cases  named 
before  would  contradict  this.    See  noie  on  p.  271. 

*  It  is  noteworthy  that  it  is  admitted  in  the  case  of  Deptford  v.  Sketchly 
(see  before,  p.  271,  note)  that  the  Act  applies  and  the  estate  vests,  ipsofacto^ 
on  the  fibilure  of  trustees,  even  where  it  does  not  otherwise  vest  at  once,  ao- 
oording  to  that  case,  under  the  Act. 

V  8 
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churchwardens  have  in  the  goods  to  which  the  technical  title  is 
in  the  latter.*  As  these  Trustees  are  not  annually  re-appointed 
'«t  the  more  behoves  every  Parish  to  see  that  the  responsibility 
chat  is  required  of  Churchwardens  is  required  of  all  trustees ; 
who  can  certainly  have  no  prerogatives  higher  than  those  enjoy, 
in  whose  shoes  they  stand  on  the  special  matter.  Such  Trustees 
are,  in  fact,  in  the  nature  of  Special  Committees,  and  are  bound 
to  account  to  the  Parish  in  the  same  way  as  Churchwardens  are. 

It  has  already  been  shown  how  all  the  Statutes  which  sug- 
gestively recognize  the  system  of  Parish  Committees,  recognize, 
at  the  same  time,  the  primary  necessity  and  duty  of  responsi- 
bility to  the  Parish.  The  Act  of  59  G^eo.  III.  c.  12,  expressly 
and  reiteratedly  enforces  the  responsibility  of  the  churchwar- 
dens and  overseers  to  the  vestry  of  the  parish,  in  respect  to  all 
their  dealings  as  to  that  property  the  vesting  of  which  in  them 
"in  the  nature  of  a  corporation*'  is,  by  that  Statute,  particu- 
larly enacted ;  while  it  has  been  already  fully  shown  that  the 
same  responsibility  is  expressly  and  most  strongly  recognized 
in  the  very  decisions  in  which,  though  the  technical  rule  above 
alluded  to  is  laid  down,  the  corporate  character  of  the  Church- 
wardens, as  holders  of  other  parish  properties,  is  stated  in  the 
clearest  terms.  A  precisely  similar  responsibility  must,  as  a 
matter  of  course,  all  the  more  attach  to  trustees  who  are  only 
called  into  existence  in  consequence  of  the  operation  of  that 
rulow 

The  Act  of  69  Gteo.  III.  c.  12,  is  directed  to  property  con- 
sisting of  lands,  buildings,  and  hereditaments.  It  has  been 
already  seen  that  even  the  cases  which,  by  a  very  illogical  in- 
duction, declared  that  Churchwardens  coidd  not  hold  these, 
yet  affirm  that  they  can  and  do  hold  all  other  property,  as  a 
corporation  on  behalf  of  the  Parish,  and  under  the  obligation  to 
give  account  to  the  Parish.t  It  has  unfortunately,  but  natu- 
rally, happened  that  the  refined  distinctions  set  up  by  those 

"  Who  would  difltiDguiah  and  divide 
A  hair  twixt  south  and  gouth-west  nde ;" 

and  who  would  make  out  that  a  higher  capacity  is  needed  for 
holding  a  House  in  safety,  than  for  holding  all  manner  of  trea- 
sures in  plate,  money,  or  other  goods  and  property,  in  safety ; 
have  not  been  comprehended  by  the  minds  of  plain  honest  men, 

*  See  Lord  Macclesfield,  before,  p.  78.  f  Before,  pp.  99-102. 


LBGI8LATIOK  OV  THB   BTTBJSOT.  275 

who  have  desired  to  do  good  to  their  neighbours.  The  latter 
haye  often  fancied  that,  if  trustees  are  necessary  in  one  case, 
they  must  be  so  in  the  other.  Hence  it  happens,  that  there 
exist  Trustees  for  many  Charities  which  do  not  consist  of 
either  land,  buildings,  or  hereditaments.  What  is  said  above 
as  to  Trustees,  applies  equally  to  aU,  whatever  be  the  nature  of 
the  property  they  hold  in  trust. 

Care  has  often  been  shown  by  the  Legislature  to  secure  the 
right  application  of  Parish  Charities.  Thus  the  43  Elic.  c.  4, 
requires  special  inquiries  to  be  made,  in  a  full  and  satisfactory 
manner,  as  to  such  Charities  and  foundations.*  These  in- 
quiries are  to  be  made,  not  on  any  bureaucratic  system,  but 
by  a  regular  jury,  and  in  the  presence  of  not  less  than  four 
Commissioners  appointed  by  the  Lord  Chancellor.  Aft^er  full 
inquiry  has  been  thus  made  as  to  the  facts,  orders  are  to  be 
made  by  the  Commissioners,  if  needed,  the  better  to  enable  the 
objects  of  the  donors  to  be  carried  out. 

The  course  thus  pointed  out  is  thoroughly  sufficient  for  every 
right  purpose.  It  needs  only  to  be  duly  put  in  action ;  in  re- 
gard to  which  it  has  been  the  Lord  Chancellors,  and  not  those 
interested  in  Charities,  who  have  been  remiss. 

An  Act  of  a  few  years'  later  date,  addressed  itself  particu- 
larly to  the  application  of  foundations  given  for  apprentice 
fees.  Foundations  of  this  sort  exist  in  most  parishes ;  and, 
rightly  administered,  are  of  great  value  to  the  interests  of  the 
Parish  and  the  Public.     This  Act  declared  that  the  special 

*  The  following  recital,  from  this  Act,  shows  the  extent  and  nature  of  the 
CharitieB  and  Foundations  for  which  England  has  always  been  remarkable ; 
and  which  were,  even  then,  thus  common.  "  Whereas  lands,  tenements, 
rants,  annuities,  profits,  hereditaments,  goods,  chattels,  money,  and  stocks 
of  money,  haye  been  heretofore  given,  limited,  appointed,  and  assigned,  as 
well  by  the  Queen's  most  excellent  Majesty,  and  her  most  noble  progenitors 
as  by  sundry  otherwell  disposed  persons ;  some  for  relief  of  aged,  impotent,  and 
poor  people  ;  some  for  maintenance  of  sick  and  maimed  soldiers  and  mariners, 
schools  of  learning,  free  schools,  and  scholars  of  univendties ;  some  for  repair 
of  bridges,  ports,  havens,  causeyn,  churches,  sea-banks  and  highways ;  some 
for  education  and  preferment  of  orphans ;  some  for  or  towards  relief,  stock 
or  maintenance  for  houses  of  correction  ;  some  for  marriages  of  poor  maids ; 
some  for  supportation,  aid,  and  help  of  young  tradesmen,  handy-craftsmen, 
and  persons  decayed  ;  and  others  for  relief  or  redemption  of  prisoners  or 
captives,  and  for  aid  or  ease  of  any  poor  inhabitants,  concerning  payment  of 
fifteenths,  setting  out  of  soldiers,  and  other  taxes.*'  The  list  of  objects  thus 
contained,  ought  alone  to  have  prevented  the  narrow  and  illogical  construe- 
tion  of  59  Qeo.  III.  o.  12,  noticed  above,  pp.  270-272,  and  nota. 
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management  of  all  sucli  funds,  if  no  directions  as  to  their  ma- 
nagement were  given  by  the  founders,  should  be  yesled  in  a 
Committee,  consisting  of  the  Parish  Officers  together  with  the 
Parson.  This  enactment  is,  in  &ct,  another  and  very  interest- 
ing example  of  the  Committee  practice  illustrated  in  the  last 
chapter.  Its  pmyisions  are  well  worthy  of  attentive  conside- 
ration. The  Act  shows  that  apprentice  fees  were  then  not 
absolutely  given,  and  so  sunk,  as  is  now  the  case :  but  that  a 
wiser  course  was  adopted ;  which  had  the  double  effect,  of  keep- 
ing a  direct  hold  upon  the  master  during  the  whole  term  of  the 
apprentice's  service,  so  as  to  ensure  the  well  teaching  and 
treating  of  the  latter;  and  also  of  maintaining  the  original 
funds  unimpaired.  The  apprentice  fee  was  in  fact  a  loan  from 
the  Parish  to  the  master,  free  of  interest,  for  the  term  of  the 
apprenticeship.  He  was  bound,  in  his  own  bond  and  with 
sureties,  to  repay  it  at  the  end  of  that  time,  or  on  the  earlier 
death  of  the  apprentice.* 

This  Act  expressly  contemplates  the  apprenticing  of  both 
boys  and  girls; — a  practical  application  of  apprentice  founda- 
tions which  is  too  often  forgotten,  f 

*  For  another  example  of  the  Bystem  of  Loans  out  of  Parish  Stock,  see 
Appendix, 

f  The  Act  in  question,  7  Jac.  I.  c.  3,  is  so  important  a  one  that  I  quote  the 
recital  and  enacting  part  of  the  first  section.  '' Forasmuch  as  the  true 
labour  and  exercise  of  husbandly,  and  the  bringing  up  of  apprentices  of  both 
iexea  in  trades  and  manual  occupations,  are  things  very  profitable  in  the  com- 
monwealth, and  acceptable  and  pleasing  unto  Almighty  God ;  there  being 
already  great  sums  of  money  freely  given,  and  more  in  time  to  come  like  to 
be  given,  by  divers  well  disposed  persons,  unto  the  corporations  of  divers 
cities,  boroughs,  towns  corporate,  and  unto  divers  persons  in  sundry  towns 
not  corporate  and  parishes  within  this  realm  of  England,  to  be  continually 
employed  in  the  binding  out  as  apprentices  of  a  great  number  of  the  poorest 
lorts  of  children  unto  needful  trades  and  occupations ;  the  experience  where- 
of hath  brought  forth  veiy  great  profit  and  commodity  unto  those  cities, 
towns,  and  parishes  where  any  parts  of  the  said  moneys  have  been  so  given 
and  employed,  and  so  no  doubt  there  will  oonsequently  ensue  thereof  the  ex- 
ceeding good  of  the  commonwealth  in  general :  And  for  that  most  part  of  the 
poorer  sorts  of  children  would,  as  heretofore,  without  such  good  care  and 
assistance,  be  brought  up  in  idleness  and  disordered  kinds  of  life,  to  their 
utter  overthrow,  and  to  the  great  prejudice  of  the  whole  commonwealth ; 
And  for  that  it  is  very  likely  that  many  other  well  disposed  people  will  be 
the  better  encouraged  willingly  to  follow  the  like  good  example,  in  bestowing 
also  good  sums  of  moneys  to  the  same  good  and  godly  purposes,  if  it  might 
be  so  provided  that  such  moneys  as  have  been  already  so  fireely  given,  or  as 
hereafter  shall  be  given  for  the  binding  out  of  such  poor  children  apprentices 
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"When,  more  lately,  in  consequence  of  the  neglect  of  the 
Lord  Chancellors  to  fulfil  the  powers  entrusted  to  them  by  the 
Act  of  Elizabeth,  and  of  the  opportunity  thus  long  given  for  the 
inherent  mischiefs  of  the  Trustee  system  to  develope  themselyes, 
a  case  was  able  to  be  got  up  showing  that  some  charities  had 
become  abused,  the  occasion  was  seized,  not  for  the  application 
of  a  simple  and  efficient  remedy,  but  only  for  extending  the 
bureaucratic  system. 

In  1853  an  Act  was  passed,  which  professed  to  be  "  for  the 
better  administration  of  Charitable  Trusts.'**  It  does  not 
however,  so  far  as  Parish  Charities  go,  in  the  least  degree  de- 
serve that  title.  Instead  of  there  being  any  care  to  grapple, 
in  a  constitutional  and  efficient  manner,  with  whatever  evils 

may  continually  hereafter  remain,  and  be  wholly  employed  aooordingly : — Be 
it  therefore  enacted  ftc..  That  all  simis  of  money,  so  fireely  given  at  any  time 
within  three  years  last  past,  or  hereafter  to  be  given  by  any  person  or  per- 
sons, to  be  continually  employed  for  the  binding  out  of  apprentices  as  afore- 
said, shall  for  ever  from  henceforth  continue  and  be  from  time  to  time  used 
and  employed  to  such  uses  intents  and  purposes  only,  and  by  such  per- 
sons and  in  such  manner  and  form  as  shall  be  hereafter  by  this  present  Act 
specified  and  declared, — except  the  same  have  been  or  shall  be  otherwise 
ordered  or  disposed  by  the  givers  thereof:  That  is  to  say; — ^That  all  Corpo- 
rations of  all  cities,  boroughs,  and  towns  corporate,  by  what  name  or  names 
soever  they  shall  be  known  or  incorporated  ;  and,  in  towns  or  parishes  not 
incorporate,  the  parson  or  vicar  of  every  such  town  or  parish,  together  with 
the  constable  or  constables,  the  churchwarden  or  churchwardens,  collectors, 
and  the  overseers  for  the  poor  for  the  time  being,  or  the  most  part  of  them, 
where  any  such  sum  or  sums  of  money  are  already  given  or  shall  be  hereafter 
given  to  be  so  employed  ;  shall,  from  time  to  time,  within  the  said  several 
cities,  boroughs,  towns  and  parishes  respectively,  have  the  nomination  and 
placing  of  such  apprentices,  and  the  guiding  and  employment  of  all  such 
moneys  as  have  been  heretofore  so  given,  or  which  hereafter  shall  be  given, 
to  and  for  the  continual  binding  forth  of  such  and  so  many  apprentices,  and 
in  such  sort,  as  is  already  or  shall  hereafter  be  so  given  and  appointed,  either 
by  the  last  will  and  testament  or  by  any  writing  or  writings  under  the  hands 
and  seals  of  any  person  or  persons  which  hath  already  or  hereafter  shall  so 
give  any  sum  or  sums  of  moneys  unto  the  good  and  godly  purposes  and  in- 
tents aforesaid." 

Attention  may  be  here  properly  called  to  the  Acts  S  &  4  Yict.  c.  77,  &nd 
4  &  5  Vict.  c.  88  ;  which  are  intended  to  increase  the  usefulness  of  existing 
foundations  for  Ghrtmmar  and  other  schools,  and  to  ^ve  additional  facilities 
for  erecting  such  foundations.  The  corporate  character  of  the  Minister, 
Churchwardens,  and  Overseers,  is  here  again  recognized. 

Nor,  in  reference  to  Acts  affecting  parish  property,  should  the  19  &  20  Vict. 
c.  60,  for  fiicilitating  the  sale  of  Advowsons  belonging  to  Parishes,  be  lost 
nght  of. — As  to  the  Safety  of  Parish  Libraries,  see  7  Anne,  c.  14. 

•  16  &  17  Vict.  c.  187  ;  which  was  "  amended  "  by  18  &  19  Vict.  c.  124. 
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have  arisen,  the  opportunity  of  the  existence  of  those  evils  is 
merely  taken  as  an  excuse  for  calling  into  existence  another 
Body  of  irresponsible  functionaries,  with  an  apparatus  of  peri- 
patetic Inspectors, — an  addition  to  the  patronage  of  the  Mini- 
ster of  the  day  and  to  the  hosts  of  functionarism. 

No  distinction  is  drawn,  in  this  Act,  between  the  different 
existing  classes  of  Charitable  Trusts ;  nor  is  the  source  of  the 
evil,  whence  all  mal-administration  and  malversation  of  Parish 
Charities  have  arisen,  even  approached.  The  clumsy  and  mis- 
chievous system  of  Trustees  of  such  Charities  is  left  untouched. 
It  is  even,  in  some  respects,  aggravated  in  its  mischiefs,  both 
actual  and  contingent. 

This  Act  embraces  all  foundations  that  are  included  within 
the  words  or  interpretation  of  the  Act  of  the  43rd  year  of  Queen 
Elizabeth,  c.  4.*  But  the  provisions  of  the  last-named  Act  are 
such  that  all  charitable  foundations,  of  whatever  kind,  might  be 
properly  included  within  it ;  while  the  provisions  of  the  present 
Act  are  entirely  different  from  those  in  character,  and,  in  many 
respects,  antagonistic  to  them  in  principle ;  and  are  applicable, 
therefore,  to  a  much  less  wide  range  of  cases. 

The  charitable  foundations  in  England  and  Wales  may  be 
divided  into  two  classes, — marked  by  broad  characteristic  dis- 
tinctions. The  one  class  embraces  foundations  which,  though 
endowed  for  special  purposes,  are  more  or  less  general  in  their 
beneficiary  objects,  and  are  not  identified  with  any  of  those 
territorial  divisions  which  are  recognized  by  law.  The  other 
are  foundations  which,  while  often  special  but  sometimes  ge- 
neral in  their  purposes,  are  always  special  in  their  beneficiary 
objects,  being  identified  with  recognized  municipal  divisions, 
such  as,  and  being  for  the  most  part.  Parishes. 

From  the  characteristic  distinctions  thus  named,  follows  this 
other,  and,  in  reference  to  the  Act  in  question,  most  important 

*  The  Act  of  Elizabeth,  akeady  quoted,  empowers  the  Lord  Chancellor  to 
cause  inquiry  to  be  made  as  to  the  abuse  of  any  charity,  "  by  the  oaths  of 
twelve  lawful  men,  or  more,  of  the  county ; "  and  the  right  of  challenging 
these,  like  any  other  jury,  is  expressly  reserved  to  the  parties  who  may  be 
affected.  There  is  a  great  difference  between  this  sound  method,  and  its 
probability  of  getting  at  true  and  unbiassed  results,  and  the  hurried  visit  of 
an  official  and  unchallengeable  "  Inspector ;" — who  is  irresponsible  to  those 
concerned,  and  who  comes  to  the  task  indoctrinated,  and  having  it  as  his 
work  to  indoctrinate  others,  with  the  views  and  crotchets  of  those  on  whom 
his  place  and  salary  depend. 
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one; — ^that  the  administratioii  of  the  former  class  is,  of  neces. 
sitj,  in  the  hands  of  Trustees  or  G-overnors  practically  inde- 
pendent and  irresponsible;  while  the  administration  of  the 
ktter  class  is,  or  always  ought  to  be,  responsible  to  the  consti- 
tutionally recognized  Bodies  identified  with  each  place. 

The  sound  mode  of  dealing  with  these  two  classes  would  seem 
therefore  to  be,  to  let  there  be  some  public  Body  which  shall  be 
recognized  aa  one  to  which  the  former  class  shall,  on  behalf  of 
the  public,  be  continually  and  truly  responsible ;  but,  as  to  the 
ktter  class,  to  secure  that  the  responsibility  which  does  or 
ought  to  exist  to  already  constitutionally  recognized  Bodies, 
shall  be  invariable  and  unquestionable,  and  thoroughly  carried 
out. 

Even  should  the  Act  in  question  be  adapted,  in  any  respects, 
to  the  attainment  of  the  former  object  (though  this  must,  from 
the  nature  of  the  case,  be  always  less  completely  attainable  than 
the  latter*),  it  is  clearly  calculated  to  weaken  and  unsettle,  in- 
stead of  to  make  more  certain,  the  attainment  of  the  latter. 

It  appears,  by  the  feusts  already  stated  in  this  Chapter,  that 
the  recognition  of  the  churchwardens  and  other  Parish  officers, 
as  those  in  whom  the  legal  estate  in  charitable  foundations  and 
other  parish  property  shaU  be,  ex  officio^  vested  ;  and  the  re- 
sponsibility of  these,  for  all  their  dealings  and  transactions  in 
regard  to  the  same,  to  the  vestry  of  the  parish  of  which  they 
are  the  legal  representatives ;  are  no  new  principles.  It  ap- 
pears equally  obvious  that  the  due  administration  of  all  parish 
charitable  foundations  can  only  be  effectually  secured,  by  the 
entire  abrogation  of  the  above-named  technical  rule  (which  has 
been  already  shown  to  be,  even  now,  inconsistent  and  partial 
only  in  its  application),  and  it  being  unequivocally  declared  (as 
intended  by  59  Geo.  III.  c.  12  ;  but  which  intention  has  been 
frustrated  by  sundry  illogical  decisions),  that  l^ie  legal  estate 
in  all  such  foundations  shall  be  vested  in  the  churchwardens, 
or  in  them  together  with  other  Parish  officers,  in  virtue  of  their 
office,  and  in  them  only ;  subject  to  such  responsibility  as  before 
mentioned  to  those  who  alone  can,  from  the  very  nature  of  the 
case,  ever  have  the  real  opportunity  of  knowing  whether  chari- 
ties, endowed  for  such  purposes  as  most  parish  charities  exist 
for,  are  faithfully  and  judiciously  administered. 

It  is  clearly  of  the  highest  importance,  as  to  these  charities, 
*  And  is  far  less  attained  by  this  Act  than  by  the  Act  of  Elizabeth. 
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that  the  sense  of  responsibility  in  the  administrators,  and  the 
habit  and  practice  of  watchful  scrutinj  in  the  Parishioners, 
should  be  carefully  cherished.  The  former  of  these  objects 
can  only  be  secured,  bj  requiring  the  administration  of  them 
to  take  place  always  under  the  sanction  and  direction  of  the 
Vestries  of  the  parishes  to  which  they  relate.  The  latter  will 
be  greatly  promoted  by  requiring  periodical  returns,  on  such 
points  as  shall  necessitate  an  habitual  faithiiil  attention  to  their 
duties  by  all  parties,  to  be  made  from  each  parish  to  some 
responsible  State  Officer,  or  to  some  periodical  visitation  of 
Inquiry. 

By  the  Act  in  question,  howeyer,  no  responsibility  to  the 
Testry  for  the  administration  of  any  parish  properties  is  en- 
forced. The  trustees  for  holding  the  legal  estate  are  retained. 
They  have,  indeed,  additional  facilities, — ^it  may  be  said,  induce- 
ments,— given  them  for  the  perpetration  of  wrongfid  acts.  At 
the  same  time,  powers  of  interference  of  an  uncertain  and  arbi- 
trary nature  are  given  to  an  external  and  wholly  irresponsible 
body ;  the  operation  of  which  must  necessarily  be,  to  lessen  and 
gradually  destroy  all  independence  and  faithfulness  of  action, 
and  all  disposition  to  act  at  all,  in  the  vestries,  and  conse- 
quently all  real  responsibility  in  their  representatives  and  offi- 
cers. To  crown  all,  fresh  iincertainty  is  introduced  on  many 
points,  which  will  necessarily  lead  to  litigation,  destructive  to 
the  charities  themselves  that  it  is  professed  to  be  intended  to 
protect.  The  nature  and  probable  operation  of  all  this,  will 
have  the  certain  effect  of  checking  the  disposition  of  individuals 
to  bestow  their  property,  for  the  benefit  of  their  successors  in 
the  parishes  to  which,  through  life,  they  were  themselves  at- 
tached. 

There  is  nothing  to  which  the  functionary  system  is  really 
more  ill  adaptod  than  the  present.  To  enable  the  duties  com- 
mitted to  such  functionaries  to  be  even  decently  fulfilled,  a 
very  fviHl  and  exact  knowledge  of  the  History  and  Law  and 
Practice  of  Parishes,  as  well  as  of  the  records  of  Parishes,  is 
necessary.  This  is  a  knowledge  now  unhappily  possessed  by 
none  but  those  who  have  made  it  a  matter  of  specially  careM 
and  practical  inquiry.  Functionaries  appointed  by  the  favour 
of  a  Minister,  will  be  little  likely  to  possess  such  qualifications. 
No  amount  of  mere  ability  (supposing  this  accidentally  to  exist 
in  such  nominees)  can  supply  the  want  of  the  practical  know- 
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ledge  alluded  to.  The  results  will  be  very  serious  and  ezten- 
sire,  though  the  mischief  done  may  not  readily  meet  the  public 
ear.* 

To  illustrate  these  points : — ^this  Act  authorizes  ex  parte 
secret  applications  by  trustees,  or  even  by  any  individual  trus- 
tee, to  the  board  constituted  by  the  Act.f  Nothing  more  in- 
decent, more  unjust  to  the  public  and  even  to  the  trustees, 
more  contrary  to  the  plainest  rules  of  common  right  and 
honesty,  and  to  the  principles  of  English  Law  and  admini- 
stration, can  be  conceived.  Yet  this  Act  empowers  the  taking 
action,  by  trustees,  on  such  ex  parte  secret  applications ;  and 
gives  indemnification  to  such  trustees  or  trustee,  at  the  expense 
of  the  charities,  even  though  a  judicial  decision  be  afterwards 
given  against  the  course  pursued ;  and  no  matter  how  wilfully 
false  the  ex  parte  secret  representations  may  have  been.  And 
all  this  is  to  be  without  any  reference  whatever  to  the  parish 
vestry : — thus  altogether  over-riding  that  responsibility  and 
authority  which  have  been  so  long  recognized,  and  which,  in 
the  case  of  parish  charities,  it  ought,  upon  every  admitted  and 
just  principle,  to  be  the  first  consideration  to  maintain  and 
render  certain.  Thus  is  the  door  directly  opened  to  every  abuse 
and  perversion.J 

*  An  instance  of  snch  want  of  knowledge  has  already  been  given  before, 
p.  22,  note*. 

i-  There  is  a  pretence  of  protection  against  fraud  and  misrepresentation  by- 
Trustees  ;  bat  it  is  entirely  delusive,  and  of  no  sort  of  practical  value.  Sec- 
tion 16  of  the  Act  is  the  one  referred  to. 

X  These  remarks  were  published  immediately  after  the  passing  of  the  Act. 
The  results,  since,  have  proved  their  correctness.  The  &ult  is  not  so  much 
in  the  persons  composing  the  "  Charity  Commission,"  as  in  the  evil  system 
of  which  they  are  the  instruments.  They  receive  and  reply  to  any  ex  parte 
statement.  The  applicants  naturally  rely  on  the  answer,  however  ill-con* 
sidered,  and  act  on  it.  Though  it  be  ever  so  contrary  to  Law,  or  be  given 
in  plain  misapprehension  of  the  bearings  of  the  subject,  the  effect  is  the 
same.  When  applied  to  on  the  subject  by  those  directly  concerned,  the 
reply  of  the  Trustees  is  that  they  rely  on  the  advice  of  the  Commissioners ; 
that  of  the  Commissioners  is,  that  those  concerned  are  not  bound  by  the 
reply  given  to  the  Trustees  by  the  Commissioners  !  But  any  re-consideration 
of  the  subject,  or  any  attempt  to  prevent  the  mischief  which  ill-considered 
advice  has  raised,  is  refused  with  a  discourtesy  little  indeed  befitting  the 
oocaffion  and  the  parties.  Thus  the  only  result  of  the  appointment  of  these 
functionaries,  highly  paid  at  the  public  expense,  is,  to  set  up,  often,  the 
false  in  place  of  the  true,  and,  if  there  are  any  who  will  not  submit  to  this, 
to  make  necessaiy  a  process  of  costly  litigation.  The  administrators  of  cha- 
rities willy  of  course,  always  shelter  themselves  under  the  opinion  of  the 
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Very  wide  and  arbitrarj  powers,  moreoTor,  are  given  to 
the  eztemal  body  constituted  by  tbe  Act ;  thus  necessarilj  de- 
priving all  vestries,  in  the  same  and  even  a  greater  proportion, 
of  the  power  of  independent  acticm  and  deliberation ;  and  there- 
fore discouraging  the  disposition  to  give  attention  to  matters 
BO  important  to  the  common  welfare  of  the  neighbourhood. 
Thus  again,  in  another  but  no  less  sure  mode,  is  the  door 
opened  to  abuses  and  perversions  which  no  central  board  can 
ever  conlarol  or  prevent,  though  it  will  thus  necessarily  goae- 
rate  them.  Powers  are  given  for  altering  the  disposition  of 
charities.  An  encouragement  is  given  to  all  kinds  of  misap- 
propriation, under  the  name  of  "  New  Schemes."  This  matter 
is,  however,  so  uncertainly  stated  that  it  will  be  impossible  to 
say,  in  many  cases,  whether  they  come  within  the  terms  of  the 
Act  or  not ;  and  thus  litigation  will  be  encouraged.  In  other 
cases,*  the  tenns  of  the  Act  zoake  the  maintenance  or  altera- 
tion of  the  original  purpose  of  the  foundation  dependent  solely 
(and  quite  irrespective  of  the  Yestiy  of  the  Parish  concerned) 
upon  the  arbitrary  and  variable  opinions  of  the  members  of 
the  Board  constituted  by  the  Act ;  who  will  be  subject  to  those 
influences  which  must  always  operate  upon  a  central  Body, 
necessarily  ignorant  of  actual  local  circumstances. 

Conuxusaionen ;  and  thus,  while  the  only  object  or  pretext  for  the  election 
of  the  Charity  Commiasion  was,  that  mal-administration  of  charities  might 
be  prevented,  the  Commiasioneni  do  in  fiict,  by  the  expression  of  such  ex 
parte  opinion  or  advice,  become — ^if  they  happen  to  make  any  mistake  in  the 
History,  the  Law,  or  the  Fact — no  other  than  aiders  and  abettors  of  such 
mal-administration,  and  of  the  violation  of  what  the  law  actually  requires. 
This  is  not  the  less  so  in  &ct  because  they  only  thus  advise  through  ignorance 
or  misapprehension,  and  without  intending  such  results.  Nor  is  it  to  be  for- 
gotten that  the  Commissioners  may,  under  section  17,  interpose  obstacles  to 
any  proceedings  which  would  expose  their  own  ignorance  or  carelessness. 

Such  results  have  occurred  within  my  own  knowledge.  And  such  cases 
must  be  everywhere  occurring  under  this  "  Charitable  Trusts  Act  ;*' — sub- 
mitted to,  as  the  encroachments  of  ecclesiastics  have  been  submitted  to, 
simply  because  it  is  a  difficult  and  costly  thing  for  individuals  to  stand  up 
against  wrong-doing  when  backed  by  conventional  *' authority'*  and  by  a 
free  draft  on  the  public  purse.  That  such  a  device  oi  functionarism  as 
this  Charity  Commission  is,  can  never  avail  to  any  good  end,  in  reference  to 
Parish  Charities,  is  a  necessary  consequence  of  the  very  nature  and  wide 
dispersion  of  those  Charities.  Many  cases  have,  however,  abeady  shown  its 
inefficiency,  even  in  matters  within  its  direct  purview. 

*  In  all  cases  in  £fbct.  For,  by  section  56,  the  Board  may  alter  and  modify 
any  scheme,  without  any  notice  to  those  concerned,  till  the  mischief  is  done. 
It  is  easy  to  see  to  what  this  will  lead. 
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All  the  CoxurtB  of  Law  are,  for  the  first  time,  shom,  by  this 
Act,  of  any  independent  authority;  and  Englishmen  are  deprived 
of  their  right  to  appeal  to  the  Courts  of  Law,  except  in  such 
cases  and  in  such  manner  as  the  new  Board  may,  at  its  arbi- 
trary caprice,  allow,  and  "  upon  and  in  conformity  with  an  order 
or  certificate  of  the  said  Board"  !*  It  has  already  been  seen 
that  the  Courts  of  Law  restrained  the  illegal  proceedings  of 
another  of  these  new  doTices  of  functionarism  in  England.t 
It  was,  therefore,  a  crafty  and  convenient  scheme  to  make  this 
last  new  device  of  the  same  aart  actually  superior  to  the  Courts 
of  Law ;  BO  that  no  one  can  even  seek  the  protection  of  those 
Courts  against  the  acts  or  neglects  of  this  Board,  without  its 
own  permission.  Such  is  the  progress  of  functionarism  in  Eng- 
land. 

Some  sections  of  the  Act  do  indeed  recognize  the  right  of 
the  inhabitants  of  parishes  to  a  Notice  of  what  is  proposed  to 
be  done,  in  reference  to  the  property  which  belongs  to  them  as 
parishioners  (thus  affirming  the  responsibility  of  Trustees  and 
others  to  them) ;  but  this  is  done  in  such  a  manner  that  the 
provisions  are  only  applicable  in  certain  cases ;  and  they  do  not 
enact  the  requirement  (without  which  the  mere  notice  is  nothing 
but  an  empty  form)  of  the  Vestry  being  assembled  to  deliberate 
and  express  an  opinion  upon  the  matter  in  question. 

Since  the  first  edition  of  this  Volume  was  published,  and  in 
conformity  with  what  was  there  said  on  the  subject,  it  has  been 
enacted  that  a  statement  of  the  accounts  of  every  Charity  iden- 
tified with  any  Parish,  shall  be  sent  to  the  Churchwardens,  within 
fourteen  days  after  the  25th  of  March  in  each  year,  and  be  laid 
by  them  before  the  next  Vestry,  and  be  entered  on  the  Minute 
Book.     This  is  the  only  provision  in  all  these  enactments,  by 
which  the  right  administration  of  Parish  Charities  will  be  pro- 
moted. It  is  a  highly  important  practical  enactment.  Care  ought 
to  be  taken  by  every  Vestry  that  these  statements  of  account 
are  duly  laid  before  it,  as  this  enactment  requires.   The  Charity 
Commissioners  will  not  help  in  this.     It  must  be  done  by  the 
Vestry  and  by  the  Parish  Officers.   It  is  the  duty  of  the  Vestry 
to  take  care  that  the  Churchwardens  have  required  the  accounts ; 
and  that  the  requirement  is  enforced  by  them,  through  applica- 
tion for  a  Mandamus,  if  it  be  not  fulfilled  without  this.     As 
several  Parishes  are  often  interested  in  one  and  the  same  cha- 

♦  16  &  17  Vict.  c.  137,  8.  17.  t  Pp.  1«2,  175. 
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ritable  foundation,  it  must  be  distinctly  understood  that  the 
terms  of  the  Act  entitle  every  Parish  that  is  specifically  inter- 
ested in  any  charity,  to  a  copy  of  the  statement  of  accounts.* 
Por  whatever  evils  had  existed  in  the  management  or  appli- 
cation of  Parish  Charities,  the  true  remedy  was  simple.  It  was, 
to  declare  the  illegality,  in  all  respects,  of  the  unmeaning  and 
inconsistent  technical  rule  which  has  been  shown  to  have  been 
the  source  of  all  the  mischief;  to  declare  the  Parish  Officers  for 
the  time  being  to  be  those  in  whom  the  legal  title  to  all  Parish 
Properties  is  absolutely  vested ;  to  insist  on  their  thorough  re- 
sponsibility to  the  Parish  for  the  mode  of  dealing  with  these ; 
and  to  put  every  inducement  before  the  Parish  to  enforce  that 
responsibility.f 

*  The  following  is  the  eeotion  referred  to  (18  k  19  Vict.  c.  124,  l  44). 
"  The  Trustees  or  Administrators  of  every  charity  shall,  on  or  before  the 
twenty-fifth  day  of  March  in  every  year,  or  such  other  day  as  may  be  fixed 
for  that  purpose  by  the  Board,  or  as  may  have  been  already  fixed  for  ren- 
dering the  accounts  thereof  required  by  the  prindpal  Act,  prepare  and  make 
out  the  following  accounts  in  relation  thereto :  (that  is  to  say,) 

(1.)  An  account  of  the  gross  income  arising  fix)m  the  endowment,  or  which 
ought  to  have  arisen  therefrom  during  the  year  ending  on  the  thirty-first  day 
of  December  then  last,  or  on  such  other  day  as  may  have  been  appointed  for 
this  puipose  by  the  Board : 

(2.)  An  account  of  all  balances  in  hand  at  the  commencement  of  the 
year,  and  of  all  moneys  received  during  the  same  year  on  account  of  the 
charity: 

(3.)  An  account  for  the  same  period  of  all  payments  : 

(4.)  An  accoimt  of  all  moneys  owing  to  or  from  the  charity,  so  fiir  as 
conveniently  may  be ; 

Which  accounts  shall  be  certified  under  the  hand  of  one  or  more  of  the 
said  Trustees  or  Administrators,  and  shall  be  audited  by  the  auditor  of  the 
charity,  if  any ;  and  the  said  Trustees  or  Administrators  shall,  within  four- 
teen days  after  the  day  appointed  for  making  out  such  accounts,  deliver 
or  transmit  a  copy  thereof  to  the  Commissioners  at  their  office  in  London, 
and  in  the  case  of  Parochial  Charities  shall  deliver  another  copy  thereof  to 
the  Churchwarden  or  Churchwardens  of  the  parish  or  parishes  with  which 
the  objects  of  such  charities  are  identified,  who  shall  present  the  same  at 
the  next  Qeneral  Meeting  of  the  Yestiy  of  such  parishes,  and  insert  a  copy 
thereof  in  the  Minutes  of  the  Vestry  book ;  and  evexy  such  copy  shall  be 
open  to  the  inspection  of  all  persons  at  all  seasonable  hours,  subject  to  such 
regulations  as  to  the  said  Board  may  seem  fit ;  and  any  person  may  require 
a  copy  of  every  such  account  or  of  any  part  thereof  on  paying  therefor  after 
the  rate  of  two-pence  for  every  seventy -two  words  or  figures." 

The  "auditor  of  the  Charity"  will,  in  the  case  of  any  Parish  Charity,  be 
the  Audit  Committee  named  before,  pp.  183-185. 

t  In  a  Petition  presented  by  the  author  of  these  pages  to  the  House  of 
Lords  on  this  subject  in  1853,  it  was  suggested  that  what  was  needed  was^ 
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Eemaming,  however,  as  the  Trustee  system  in  fact  does,  tin- 
abated  in  any  of  its  actual  or  contingent  evils, — ^but  with  these, 
on  the  contrary,  put  in  danger  of  being  much  increased  through 
late  legislation — ^the  proper  course  of  every  parish  is,  carefully 
and  continually  to  insist  upon  the  assertion,  by  the  Churchwar- 
dens and  Overseers,  of  that  title  which  the  59th  Geo.  III.  c.  12, 
8. 17,  vests  in  them ; — and  to  require  the  regular  responsibility 
and  annual  account  to  the  parish,  by  all  Officers  and  all  Trus- 
tees, as  to  aU  receipts,  expenditure,  and  application  of  the  pro- 
ceeds, of  such  charities.*  It  must  be  insisted  on  that  aU  Trus- 
tees who  are  still  allowed  to  act,  shall  be  held  precisely  in  the 
same  position,  as  regards  responsibility,  as  the  Parish  Officers 
whom  the  existence  of  an  unmeaning  technical  rule  has  alone  led 
to  be  in  any  case  superseded,  on  this  one  matter,  by  the  Trustee 
system.  Begular  accounts,  and  audit  of  accounts,  should  be 
rigidly  enforced.f  If  the  Parish  thus  fulfil  its  duties,  the  mis- 
chiefs that  would  otherwise  arise  will,  to  a  great  extent,  be 
averted ;  the  abortive  provisions  of  the  ''  Charitable  Trusts  Act" 
will  be  of  no  consequence.  It.  requires  but  honesty  and  firm- 
ness and  self-respect  to  secure  the  due  administration  of  Parish 
Charities.  No  Statute  can  secure  this,  unless — ^removing  ob- 
stacles and  mischiefs  that  have  grown  up — the  moral  dignity 
and  responsibility  of  the  parishioners  are  the  means  appealed 
to  and  relied  on.     Long  before  any  "Charitable  Trusts  Act" 

such  an  enactment  as  "  shall  vest  the  fkll  legal  title  to  the  property  of  all 
Parish  Charities  in  the  Churchwardens  of  the  respective  parishes,  cr  qfficio; 
and  as  shall  secure  the  full  responsibility  of  such  Churchwardens,  or  of  any 
others  in  whom  may  at  any  time  be  vested  the  legal  estate  in  any  property, 
as  Trustees  for  any  Charity  identified  with  any  Parish,  to  the  public  Vestry 
of  each  respective  Parish ;  and  as  shall  secure  to  such  Vestry  the  full  oppor- 
tunity of  deliberation,  and  shall  require  its  special  summons  for  that  purpose, 
and  its  assent,  as  necessary  preliminaries  to  any  proposition  or  alteration  as 
to  the  mode  of  application,  disposition,  or  appropriation  of  the  estate,  funds, 
or  proceeds  of  any  charity  or  foundation  which  shall  have  been  given  or 
shall  exist  for  the  benefit  of  the  inhabitants,  or  of  any  peraone  or  class  of 
persons,  in  any  parish  in  England  or  Wales ;  and  as  shall  maintain  and  pro- 
mote the  full  and  e£Gunent  action  of  all  Vestries  in  this  behalf." 

*  See  before.  Chap.  III.  Sec.  9,  of  Anditort.  The  enactment  already 
named,  made  in  conformity  with  the  suggestions  in  the  first  edition  of  this 
work,  enables  this  to  be  now  done  under  the  immediate  terms  of  the  Act 
of  the  18  ft  19  Vict.  c.  124,  s.  44,  which  will  be  enforced  by  the  Court  of 
Queen's  Bench  on  application  in  the  name  of  the  Churchwardens  of  any 
Parish. 

t  It  was  well  said  in  Pears  v.  Green,  1  Jacob  &  Walker  140,  that  the  "being 
constantly  ready  with  th^  aooounts,  '*  is  the  "  first  duty  '*  of  trustees. 
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was  thongbt  of,  sound  action  had  been  taken  on  this  matter  by 
Parishes  whose  inhabitants  were  influenced  by  such  a  spirit  and 
such  motives.  The  following  extracts  from  actual  Minutes  (£ 
Yestrj, — of  which  a  multitude  more  might  be  quoted, — nre 
practical  examples  of  this.  All  the  sixty-eight  sections  of  the 
''  Charitable  Trusts  Act,  1853,"  are  of  less  point  and  value  than 
any  one  of  these  Parish  Bye-Laws.* 

"  Ordered,  That  a  Book  be  provided,  to  insert  an  account  of 
all  Estates  and  Gifls  belonging  to  this  Parish,  under  the  proper 
heads  of  Debtor  and  Creditor."  (1787.) 

"  That  the  Vestry  Clerk  revise  and  correct  the  table  of  gifts 
and  legacies  of  pious  and  charitable  bene&ctions  left  to  the 
Parish  of  Homsey ;  and  that  500  copies  of  these  be  printed 
for  the  use  of  the  parishioners."  (1787.) 

'*  That  the  Vestry  Clerk  do,  on  or  before  the  5th  of  January, 
require  every  Trustee  or  Trustees  of  any  Parish  Estate  or  Cha- 
rity  to  deliver  their  accounts  up,  made  up  to  the  31st  of  Decem- 
ber ;  and  that  a  Book  be  kept  for  the  entry  of  such  accounts." 
(1821.) 

"  That  the  Vestry  Clerk  do  write  to  Mr. [a  Trustee], 

and  inform  him  that  the  Vestry  alone  has  the  right  of  filling 
up  any  vacancy  that  may  arise  in  any  of  the  Parish  Cottages." 
(1831.) 

And  the  foDowing  iQustrates,  as  well  the  inconveniences  of 
the  Trustee  system,  as  the  prop^  care  to  be  taken  to  provide 
against  such  inconveniences.  At  the  same  time,  it  provides 
against  any  attempt  at  action  by  Trustees,  independent  of  the 
Vestry. 

''  Whereas  inconveniences  have  arisen,  and  expenses  have 
been  incurred,  through  the  want  of  regularity  in  the  surrender- 
ing and  taking  up  of  Estates  held  by  copy  of  Court  Boll,  and 
belonging  to  this  Parish : — 

''  Eesolved :  That  in  future,  when  the  number  of  Trustees 
for  any  estate  belonging  to  the  Parish  shall  be  reduced  to  one, 
by  death  or  non-residence  in  the  Parish,  the  then  remaining 
Trustee  shall,  at  the  ensuing  court,  surrender  such  Estate  imto 
proper  Trustees,  appointed  hy  Vestry ;\  to  be  admitted  to  the 
same."  (1792.) 

Since  the  last  date,  the  above-named  Statute  of  59  G«o.  Ill 

*  These  eztracto  are  from  the  MinviteB  of  Teetry  of  the  Furish  of  Hoins^, 
MiddloBez.  t  See  before,  p.  272,  wM  f. 
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c.  12,  lias  been  enacted.  The  wise  course  wiU  now,  therefore, 
always  be,  to  appoint  no  more  trustees  in  such  a  case ;  but,  on 
eyery  such  failure  of  trustees,  to  let  the  estate  vest,  in  accord- 
ance with  that  Statute,  in  the  Churchwardens  and  Overseers,  to 
hold  the  same,  in  the  nature  of  a  Bodj  corporate,  on  behalf  of 
the  Parish.  And  this  event  of  failure  of  Trustees  maj  be,  at  any 
time,  anticipated,  by  the  estate  being  formally  assigned  to  these 
officers,  under  order  of  Vestry,  by  any  existing  Trustees.  Thus 
the  narrow  constructions  attempted  to  be  put  upon  the  Act, 
need  not,  in  any  case,  interfere  with  its  being  made  practically 
available. 
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CHAPTER  VI. 

THE  POSITION  OF  THE  PARSON  OR  MINISTER  IN  RESPECT  TO 

THE  AFFAIRS  OF  THE  PARISH. 

Iv  treating  of  the  Parish,  as  a  secular  Institution,  it  is  neces- 
sary to  include  a  notice  of  the  Minister,  though  he  is  not, 
usually,  elected  by  the  Parish.  There  are  two  reasons  requi- 
ring this  notice.  The  first  is,  that  some  functions  relating  to 
matters  of  secular  interest  have,  in  fact,  been  assigned  to  the 
Minister.  The  second  is,  because  his  actual  position  in  the 
Parish  is  commonly  very  much  misunderstood  and  strangely 
misrepresented  ;  whence  many  and  most  grave  ill  consequences 
have  arisen,  and  are  continually  arising.  These  consequences 
not  only  affect  the  character  of  the  Church,  as  a  religious  esta- 
blishment, and  the  estimation  in  which  it  and  its  ministers  are 
held :  they  also  affect  the  secular  concerns  of  every  Parish. 

The  original  intention  of  the  endowments  of  the  Church  has 
been  abeady  shown.*  It  has  been  seen  that  this  intention,  so 
far -from  being  narrow-minded  and  exclusive,  was  large-minded 
and  one  of  thorough  charity.  It  was,  to  provide  that  there  shoidd 
be  no  place  in  which  there  was  not  some  one  present,  to  remind 
men,  continually,  that  there  are  duties  attaching  to  every  man 
which  are  other  than  selfish.  It  is  difficult  to  see  how  any  one 
who  understands  the  origin  of  the  religious  foundations  at- 
tached to  every  parish,  can,  although  he  may  differ  in  matters 
of  faith  or  opinion  on  special  points,  do  other  than,  at  the  least, 
respect  the  principle  of  some  provision  of  this  nature  being 
thus  secured.  No  two  minds  are  constituted  precisely  alike. 
Therefore,  whiliB  whatever  provision  is  thus  made  must  prac- 
tically take  some  special  form,  differences  will  necessarily  grow 
up,  where  many  think  and  exchange  thought,  on  matters  of 

*  See  before,  Chap.  I.  p.  28,  etc.  ;  and  see  fbrther,  the  Quotations  after, 
p.  808,  note. 
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opinion  and  fSEdth.  But  whether  or  not  it  is  well  that  there 
should  be,  everywhere  present,  some  security  for  the  perpetual 
reminder  that  man  has  other  calls  in  life  than  what  are  selfish 
only,  would  seem  to  be  a  matter  on  which  none  but  the  selfish 
can  have  a  doubt.  To  make  the  existence  of  such  provision 
(if  rightly  applied  and  used)  matter  of  complaint,  seems  no 
more  reasonable  than  to  complain  of  the  existence  of  any 
other  means,  provided  for  what  is  truly  of  public  necessity 
or  advantage,  because  the  mode  of  fulfilling  the  work  does  not 
(as  it  never  can)  agree  with  the  notions  of  every  one  in  the 
commuBity* 

The  mode  in  which  the  Ministers  who  fulfil  the  religious  pur- 
poses of  these  endowments  are  appointed,  does  not  seem  any 
more  fair  matter  of  complaint,  than  is  the  fact  that  there  is,  or 
may  be,  a  difference  between  their  opinions  and  those  of  some 
individuals  in  their  Parishes.  Changes  or  modifications  in 
the  mode  of  their  appointment,  may  be  proper  matter  for  dis- 
cussion, under  the  altered  circumstances  of  times.f  But  this 
cannot  affect  the  original  propriety  of  those  who  endowed 
churches  appointing  the  persons  who  were  entrusted  "with  the 
charge  of  putting  such  endowments  into  active  use.  This  is  a 
principle  now  daily  acted  on  in  a  hundred  other  instances,  and 
the  violation  of  which  would  be  held  a  great  hardship.  It  must 
not  be  forgotten  that  the  Law  of  England  has  always  been  con- 
sistent in  the  application  of  this  principle,  whatever  the  mode 
of  appointment  of  Ministers  to  which  it  has  led.  Ministers 
are  not  appointed  by  Patrons  because  the  Parishioners  are,  or 
ever  were,  held  unworthy  of  the  trust  of  choosing  the  former : 
but  because  the  main  part  of  the  endowment  that  sustained 
the  minister  was  the  original  patron's  gift.  Where  others  than 
the  responsible  chief  tenant  of  the  land  were  the  founders,  their 
right  of  choice  has  always  been  recognized.  Many  cases  of  the 
sort,  besides  that  of  Piddington,;];  exist,  in  which,  to  this  day, 
the  Parishioners  themselves  choose  their  Minister. 


*  See  farther  hereon,  Chap.  YIII.  Sec.  5. 

t  The  reader  curious  to  follow  the  history  of  attempts  in  this  direction, 
and  the  motives  under  which  they  have  been  made,  may  instructively  exa- 
mine the  "Petition"  of  divers  Ministers  to  the  Lord  Protector,  1654,  with 
"reasons'*  annexed. 

t  Piddin«^n  is  specified  because  the  account  of  it  occupies  so  much  space 
in  Kennett's  'Parochial  Antiquities.'    See  pp.  580-614.     So,  the  case  of 
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Whatever  mischief  has  grown  up,  has  arisen  firom  the  de- 
parture, by  the  Ministers  of  the  Church,  from  the  functions  and 
position  which  it  was  the  object  of  the  endowments  to  secure ; 
and  from  the  attempts  constantly  made  to  use  the  opportunities 
enjoyed  through  the  means  of  these  endowments,  in  order  to 
usurp  an  influence  and  position  inconsistent  alike  with  the  ob- 
jects of  such  endowments  and  with  the  Institutions  of  the 
Country.  The  disposition  to  these  attempts,  characterizes  our 
own  day  more,  probably,  than  any  former  one  in  the  history  of 
this  country.  It  is  this  that,  far  more  than  any  difference  in 
religious  opinions,  has  drawn  off,  and  is  constantly  tending  to 
draw  off,  respect  and  affection  from  the  established  Church  and 
her  ministers ;  and  which  has  led,  and  is  continually  leading,  to 
the  growth  of  every  varied  form  of  antagonism  and  dissent. 
Every  honest  man  can  respect  and  love,  and  heartily  co-ope- 
rate with,  one  from  whose  opinions  on  special  forms  of  faith 
he  conscientiously  differs :  but  when  a  religious  teacher,  what- 
ever form  of  opinion  he  may  hold,  and  however  conscientiously, 
assumes  a  claim,  because  he  is  such  teacher,  to  have  an  autho- 
ritative voice,  or  to  assume  an  authoritative  position,  in  dealing 
with  matters  that  have  no  sort  of  relation  to  questions  of  reli- 
gious teaching,  the  moral  sense  of  every  man  of  honest  and  in- 
dependent mind  revolts  from  it,  as  a  monstrous  and  insupport- 
able assumption,  altogether  inconsistent  with  the  character  of 
the  Christian  minister,  and  fraught  with  social  and  moral  evils 
of  the  worst  kind.  Nothing  has  done  so  much  to  lessen  the 
legitimate  influence  of  the  established  Church,  and  its  hold  on 
the  affections  of  men,  as  the  affront  which  has  been  and  is  now 
being  continually  put  upon  the  intelligence  and  self-reBpect  of 
men,  by  the  unwise  setting  up  of  such  pretensions  as  these  on 
behalf  of  its  Ministers. 

It  is  very  necessary  to  be  understood  in  this  use  of  the 
phrase  "on  behalf  of,"  instead  of  "by."  Much  odium  be- 
comes often  attached  to  the  clergyman  on  account  of  his  as- 
sumption of  certain  pretensions.  But  it  should  be  remembered 
that  the  assumption  of  these  is,  to  a  great  extent,  forced  upon 
him.  There  are  very  many  of  the  clergy  who  desire  to  live  at 
peace  with  all  men ;  who  would  gladly  avoid  any  conflict  or 
offence ;  who  would  heartily  rejoice  to  be  free  from  all  occa- 

Deretan  [Beritend]  and  Bordesley,  ih.  p.  595.     As  to  the  sale  of  Advow- 
sons  vested  in  Parishes,  see  19  &  20  Yict.  c.  50. 
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sions  of  sach  conflict ;  and  seek  to  sustain  only  the  true  posi- 
tion of  the  Christian  Minister.  But  they  have  been  wrongly 
taught  that  it  is  a  part  of  their  duty  to  sustain  certain  preten- 
sions. The  very  implanting  of  such  a  notion,  is  part  of  that 
system  of  ecclesiastical  tyranny,  which  has  always  been  aim- 
ing to  encroach  alike  on  the  liberties  of  the  laity  and  on  the 
self-respect  of  the  Body  of  the  clergy  themselves.  Laud's 
Canons  treat  the  body  of  the  dergy  as  a  mere  sort  of  State 
Police.  And  so,  in  fact,  other  late  Canons,  as  well  as  many 
dogmatical  ecdesiastieal  authorities,  habitually  treat  them. 
Many  among  the  clergy  are  anxious  to  help  in  developing  the 
spirit  and  action  of  true  Parish  Local  Self-Gk)vemment.  They 
seek  no  personal  objects.  They  desire  no  personal  exaltation. 
They  are  themselves  as  much  victims  of  ecclesiastical  usur- 
pation as  the  laity : — ^nay,  more  so,  because  more  helpless  in 
the  matter.  It  is  the  spirit  and  the  class  well  characterized  by 
Lord  Clarendon  two  hundred  years  ago,* — a  spirit  and  a  class 
'  represented  in  our  own  day  by  the  introducers  of,  for  instance, 
'  Churchwardens'  Election  Bills,'t — that  are  the  main  source 
of  such  usurpations.  It  is  to  these  that  we  owe  the  iUegft.' 
Canons  already  dwelt  on.  It  is  to  these  that  we  owe  the  effort 
to  enforce  those  Canons,  and  to  stretch  even  beyond  them.:^ 

Thus  much  is  due,  out  of  respect  to  that  large  and  most 
worthy  Body  of  the  Clergy  of  England  who  would  be  very  un- 
justly charged  with  personal  pretensions  or  personal  attempts 
at  usurpation. 

The  pretensions  actually  set  up,  however,  on  behalf  of  the 
clergy,  are  entirely  inconsistent  with  the  character  and  spirit 
of  ecclesiastical  foundations  themselves.  They  are  not  only 
unsanctioned  by  the  Law  of  England,  but  they  are  in  direct^ 
antagonism  with  the  whole  spirit  and  practice  of  that  Law. 
And,  inasmuch  as  late  writers  on  the  Parish  and  the  Minister, 
have  (seemingly  only  to  save  trouble)  copied  one  another  in 
the  assertion  that  the  mimster  of  the  established  Church  is 
the  Head  of  the  Parish,  and  is  of  Eight  the  Chairman  of  every 
Parish  Yestry,  it  is  proper  here  to  state,  in  the  most  explicit 
and  categorical  manner,  that  this  assertion  is  altogether  unsus- 
tainable ; — ^that,  on  the  contrary,  the  setting  up,  by  or  on  be- 

•  See  pp.  80,  804.  t  See  before,  p.  87. 

X  See,  particularly,  the  Sections  on  Churchwardens,  Sextons,  and  Parish 
Olerks,  in  Chap.  III. 
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half  of  any  Minister,  of  such  a  position  and  claim,  is  not 
only  not  warranted  bj  Law,  but  that  it  is  absolutely  and  alto- 
gether contrary  to  both  the  Common  and  the  Canon  Law  of 
England. 

The  distinction  must  be  carefully  taken,  here,  between  what 
is  illegal  as  a  claim  set  up,  and  what  is  illegal  as  a  matter  of 
incidental  and  personal  fact.  It  is  illegal  for  any  minister  to 
set  up  any  claims  or  pretence  of  right,  to  occupy  the  chair  at 
Parish  Meetings.  But  there  is  not,  on  the  other  hand,  any  re- 
striction imposed  upon  the  Parishioners.  If  they  please,  they 
may  choose  the  Minister  to  be  their  Chairman  at  any  time ; 
and  he  will  accept  the  office,  or  not,  according  as  he  holds 
in  regard,  or  not,  the  wise  and  often  repeated  injunctions  of 
the  ecclesiastical  law  against  the  Minister  mixing  himself  up 
in  secular  affairs.  One  who  is  thus  chosen,  because  he  has  se- 
cured the  love  of  his  neighbours  by  his  faithful  discharge  of  the 
duties  of  his  calling,  and  his  true  realization  of  the  means  and 
opportunities  entrusted  to  his  use,  will  be  likely,  at  any  rate,  to 
fill  the  Chair  in  a  yery  different  spirit,  and  with  yery  different 
results,  from  what  must  be  always  present  when  it  is  filled  only 
through  the  ignorant,  or  subseryient,  submission  of  Panshioners 
to  the  assumption  of  a  claim  of  right. 

It  should  here  be  remarked,  to  preyent  misapprehension,  that 
the  actual  position  in  the  Parish,  of  a  Minister  presented  to  a 
liying,  is  yery  different  from  that  of  a  functionary  set  oyer  a 
neighbourhood  under  the  bureaucratic  system.  The  Patron 
has  no  power  of  dictation  or  interference,  when  his  act  of  pre- 
sentation is  oyer.  The  Minister  does  not  remain  in  seryile 
dependence  on  his  pleasure ; — a  mere  functionary,  whose  busi- 
ness it  is  to  enforce,  on  the  place  he  is  set  oyer,  the  dogmas 
and  crotchets  of  some  distant  incapacity.  Such  is  the  position 
of  all  functionaries  under  the  bureaucratic  system.  They  are 
in,  but  neyer  can  become  of,  the  places  where  they  dwell.  Sub- 
seryiency  to  their  bureaucratic  superiors  is  a  necessary  part  of 
their  habit  of  mind  and  life.  Social  treachery  and  systematic 
hypocrisy  are  begotten  and  cherished.  The  last  thing  to  be 
forgiyen  is  an  identification  with  the  well-being  and  interests 
of  their  neighbours.  All  this  is  the  reyerse  in  the  case  of  the 
sincere  Minister  when  presented  to  a  liying.  His  parish  im- 
mediately becomes  the  centre  of  his  own  affections.  Though  a 
fresh  comer,  he  comes  not  as  a  meddler,  with  a  hand  on  that 
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place,  but  a  heart  and  interests  elsewhere.  He  comes,  as  an 
infusion  of  fresh  blood  of  the  best  qualitj  (or  which  ought  al- 
ways to  be  so,  if  the  Church  fulfils  her  duty),  to  become  imme- 
diately identified  with  the  neighbourhood  he  is  placed  in.  If 
not  led  astray  by  the  temptation  or  imagined  duty  to  set  up 
wrongful  pretensions,  erery  interest  calls  on  him  to  cultivate 
the  affections  of  his  neighbours,  and  to  seek  to  win  their  good- 
will. And,  though  the  Parish  does  not  choose  him  to  his  place 
in  the  ministry  there,  save  in  exceptional  cases,  yet,  as  already 
shown,  the  full  means  exist  for  the  exercise  by  the  Parish  of  a 
wholesome  control  over  him  in  all  things  pertaining  to  his 
ministry.*  If  the  Churchwardens  and  the  Bishop  respectively 
fulfil  their  obligations,  the  due  discharge  of  the  functions  of 
the  Minister  will  always  be  secured.  The  more  those  duties 
are  well  fulfilled,  the  greater  will  be  the  natural  weight  which 
the  Minister  will  deservedly  hold.  Dissent  will  then  be  de- 
prived of  her  chief  source  of  sustenance.  Men  will  regard  the 
spirit  of  a  man*s  life  and  teachings,  more  than  they  will  be  dis- 
posed to  scan  narrowly  mere  outward  forms,  or  differences  of 
technical  teaching  or  doctrine.  The  moment  that  assumption 
takes  the  place  of  this,  the  whole  tendency  is  changed.  It  is 
those  who  dictate  or  urge  such  assumption,  that  are  the  true 
enemies  of  the  Church. 

The  illegal  encroachments  and  attempted  usurpations  of  ec- 
clesiastical authorities,  in  the  matter  of  the  choice  of  Church- 
wardens, and  other  Parish  officers,  have  been  already  fully 
treated  of;  and  their  history  and  true  character  have  been 
shown.  Lord  Coke  records  the  opinions  of  all  the  Judges  of 
England,  given  ''with  one  unanimous  consent," t  two  years 
after  the  promulgation  of  the  New  Canons,  by  which  the  Law 
of  the  Land  was  sought  to  be  overridden ;  and  "  by  colour  of" 
which  Canons];  it  is,  that  most  of  these  usurpations  have  been 
attempted  to  be  enforced.  In  the  course  of  those  opinions 
occurs  the  remarkable  declaration,  well  justified  by  those  at- 
tempted usurpations, — the  history  of  which  is  now  too  little 
understood,  and  which  are  therefore  too  much  submitted  to, — 
that  ''many  ministers  have  grown  of  late  more  troublesome 

*  See  befoiie,  pp.  70,  98,  and  following, 
t  Second  Institute,  pp.  601  and  610. 

:{:  See  13  Coke'H  Reports,  p.  70,  where,  as  already  quoted,  p.  78,  this  exact 
phrase  is  used  in  reference  to  this  subject. 
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U  their  FariMoneri  than  in  tknes  peut.^^*  This  remarkable 
langmge  ought  not  to  be  forgotten.  But  eren  then,  bold  and 
uneonstitutional  aa  their  encroachmentB  were,  they  had  not 
attempted  this  last  and  cunningest  device  for  grasping  at  ec- 
clesiatticaL  domination.  The  attempt  to  aasume  to  be  Head  of 
the  Parish,  and  President  of  all  Parish  meetings,  is  an  inyen* 
tion  of  much  later  date.    Even  Laud  went  not  so  far. 

This-  assumptioB  and  daim  are,  aft  has  been  said^  without, 
warrant'  of  Law,  or  any  support  either  from  authority  or  prinr< 
ciple.  The  solitary  dictumf  which  can  be  dted  in  support  of 
them,  b  a  very  late  one ;  and.  is  .marked  by  the  most  strikiag 

*  See  before,  pp.  74,  80,  85  n&U  §>  aad  238.  Observe  the  quotation  from . 
GUrendon's  Histoxy  on  p.  80.  A  veiy  orthodox  writer  of  Lord  Ckren- 
don's  day,  uses  language  very  similar  to  that  thus  quoted,  and  to  what 
abounds  through  the  first  Book  of  the  '  History  of  the  Rebellion.'  Speaking-, 
incidentally,  of  the  clergy,  this  writer  says : — "  Here  indeed  the  thing  is  so ' 
obyious,  that  I  cannot  avoid  taking  notice  of,  how  that  tribe  of  Levi,  as  they , 
call  themselves,  do  for  the  most  part  (for  some  of  them  wish  things  were 
better)  mind  the  interest  of  the  world,  not  that  of  Christ :  instead  of  taking 
care  of  souls,  which  is  their  office,  'tis  the  least  of  their  thoughts ;  they  would 
be  goTeming  the  Skate,  and  make  an  Hiemrohical  Monarehy,  and  it  may  be 
at  last  like  the  Bonum  Ciaegj,  if  they  couid  turn  monarchy  into  hieran^y, 
and  instead  of  a  Pope  have  a  Patriarch.  For  that  spirit,  since  tJie  Reformcb- 
tion,  [has]  run  into  the  blood  of  several  of  them."  After  giving  some  illus- 
trations of  this  spirit  he  adds, — "  Do  they  take  this  to  be  a  nation  that  can 
be  content  to  be  priest-ridden  f — '  Some  Observations  upon  the  Keeping  of 
the  80th  Janoary  and  the  29th  May,'  1694,  p.  8. 

+  In  Wilson  v.  M'Math,  3  B.  and  Aid.  244.  The  case  of  R.  v.  D'Oyley, 
12  Adolphus  and  Ellis,  p.  139,  merely  adopted  the  dictum  in  quefltion.  The 
latter  case  has  already  been  remarked  on,  pp.  58,  62  notes.  As  to  the  cha- 
racter and  value  of  such  a  case,  I  would,  with  the  highest  respect  for  the  * 
Court  where  it  was  entertained,  refer  to  what  baa  been  said  before,  p.  18. 
All  that  any  Court  can  do,  is  to  declare, — it  can  never  make, — ^the  Law. 
The  sole  value  of  Reports  of  Cases  is,  that  they  give  the  grownds  and  reeuong 
for  the  conclusion  that  what  is  declared  to  be  the  Law  is,  really,  the  Law. 
Hence  the  unspeakable  value  and  ceaseless  authority  of  Lord  Coke's  Retorts. 
If  such  grounds  or  reasons  are  absent,  the  opinion  cannot  command  respect. 
If  it  is  dear  that  (as  will  happen  to  the  most  conscientious)  amid  the  nmlti- 
tude  of  matters,  the  actual  points  of  some  special  matter  in  question  have 
not  been  looked  into,  we  must  regret  that  the  judicial  authority  should  have 
been  mis-informed,  and  so  mis-uttered ;  but  it  cannot,  in  that  instance,  com- 
mand weight.  It  is  open  to  any  one  to  show  thaX  this  is  the  case.  On  any 
important  question,  such  as  the  present,  it  is  a  dutp  to  do  so.  It  happens, 
in  the  judgment  in  the  case  of  R.  v.  D'Oyley,  that  itt  own  language  proves 
its  hastiness  and  inconsiderateness.  It  speaks  of  a  "  ooipmon  right "  in  the 
rector.  This  is  a  oontradiction  in  terms.  A  "  common^>i^ht "  is  a  right 
common  to  all.    It  is  the  veiy  antithesis  of  any-  exdusiye  right;    There  is  a. 
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exhibition  of  either  want  of  knowledge  of  the  Bubject,  or  pur- 
posed misrepresentation  of  it,  that  can  probably  be  found  in 
the  whole,  range  of  partisan  sophistry ;  and  which  is  certaioly 
the  more  to  be  marvelled  at  and  regretted  when  thus  put  forth 
under  cover  of  judicial  authqritj.    . 

On  a  point  of  such  great  practical  importance,  it  is  necessary 
to  enter  at  considerable  detail  into  the  proof  of  what  is  thus 
affirmed. 

It  is  commonly  said  that  nothing  is  so  hard  as  to  prove  a 
Negative.  But  the  proof  of  a  negative  sometimes  involves  the 
most  striking  and  definitive  demonstration  of  a  contrary  afiSrm- 

Cconmon  Bight  in  a  Highway,  or  an  Election,  or  in  the  discharge  of  the 
functions  of  some  officer.  There  can  be  no  Common  Right  in  a  man's  free- 
hold. In  every  other  instance,  the  dicta  in  this  case,  on  all  the  points  with 
which  we  are  now  concerned,  are  equally  loose  and  inconsiderate  as  on  this. 
They  are  in  the  teeth  of /octe,  pf  Acts  of  Parliament,  and  of  the  entire  Prin- 
ciples and  practice  of  the  Common  Law.  The  Rector  is  actually  spoken  of 
as  "entitled  to  interfere"  in  bringing  the  Churchwardens  into  existence, 
and  it  is  said  that  "  the  cases  confirm  this," — in  the  fiioe  of  the  facts  and 
authoritiee  already  named  in  the  First  Section  of  the  Third  Chapter  of  this 
work.  (See  particularly  pp.  73-^6,  98.)  The  rector  is  spoken  of  as  being  a 
"fit  person"  to  give  notice  of  vestzy  meetings,  in  the  face  of  the  uniform 
custom,  authorities,  and  Acts  of  Parliament, — ^which,  without  exception, 
point  out  the  Churchwardens,  and  other  elected  officers,  as  the  proper  offi- 
cers for  that  purpose  ;  and  notwithstanding  the  entirely  secular  character  of 
the  Parish,  as  already  proved  throughout  these  pages,  including  illustrations 
even  of  this  very  point  of  summoning  Vestries.  As  to  the  power  of  adjourn- 
ing, or  otherwise  interfering  with,  the  Meeting,  it  is  sufficient  to  say  that 
every  authority,  from  the  earliest  times,  is  against  it ;  that  even  the  Speaker 
of  the  House  of  Commons  cannot  adjourn  that  House.  It  can  only  be  done 
by  the  assent  of  the  majority, — a  universal  Principle  "  both  by  the  rules  of 
the  Common  Law  and  the  CiviL"  (Hakewell's  'Modus  tenendi  PcorUaimen- 
Uim,^  1671,  p.  98.)  And,  in  a  case  that  will  presently  be  cited  at  length, 
this  is  well  illustrated  by  the  fitct  that  "ancientiy  the  Sheriff  could  not  ad- 
journ the  County  Court :  though  now  the  Law  [by  Statute]  has  put  that 
power  in  him.  But  in  this  case,  the  Law  has  not  placed  it  in  any  one  : 
wherefore  we  [the  Judges]  have  not  the  pouter  to  take  it  from  those  who  have 
it,  to  place  it  in  those  who  have  it  not.  And,  even  tuppoeing  the  Vicar  had 
a  power  of  presiding  [which  the  Judges  declare  he  has  not],  it  does  not 
follow  that  he  has  a  power  of  adjourning."  (Lord  Hardwicke,  in  Stoughton 
V.  Reynolds,  Fortescue's  Reports,  p.  171.)  As  if  to  make  the  case  of  R.  v. 
D'Oyley  still  more  plainly  unworthy  of  any  weight,  a  previous  volume  of  the 
same  Reports  contains  this  dictum  of  the  same  Court,  in  express  reference  to 
the  Churchwardens : — "  Those  who  summon  a  meeting  of  this  kind,  must 
necessarily  lay  down  some  order  for  the  proceedings :" — thus  referring  to  the 
Churchwardens  the  same  duty  which  in  R.  v.  D'Oyley,  where  thete  circwn- 
ttaneea  were  exactly  the  aame,  is  so  anomalously  set  up  as  existing  in  the 
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ative.  It  is  thus  in  the  present  case.  It  is  clear  that,  were 
the  pretensions  now  in  question  sustainable,  these  would  be 
found  most  distinctly  and  unequiyocallj  stated  in  the  authori- 
ties on  which  ecclesiastical  writers  are  in  the  habit  of  chiefly 
relying,  and  in  the  pages  of  those  who  have  been  the  staunchest 
maintainers  of  what  they  have  been  taught  to  consider  the  rights 
and  privileges  of  the  clergy.  If  no  mention  is  made  of  such 
pretensions,  either  in  these  authorities,  or  in  those  which  record 
practical  illustrations  of  Parish  government,  it  remains  demon- 
strated that  those  pretensions  fall  to  the  ground,  as  unautho- 
rized, unsustainable,  and  illegal.  This  demonstration  becomes 
but  the  more  strikuig  when  it  is  found  that  these  authorities, 
not  only  do  not  sustain  the  assumption  of  such  pretensions,  but 
contain  the  affirmative  statement  of  what  is  directly  inconsis- 
tent with  such  an  assumption. 

I  proceed  to  examine  these  authorities  in  succession. 

The  Year  Books  contain  the  oldest  records  that  we  have  of  ad- 
judged cases.*  Among  these  there  are  several,  of  the  highest  inte- 
rest and  value,  relating  to  Parish  Government.  But  there  is  not 
one  which  affirms  the  right  of  the  Priest  or  Minister  to  assume 
the  Headship  of  the  Parish,  or  to  preside  at  parish  meetings, 
or  even  to  be  considered  an  integral  part  of  the  parish.  On 
the  contrary,  all  these  modem  assumptions  are,  there,  distinctly 
negatived.  The  rights  and  powers  of  self-government  in  the 
inhabitants  of  a  Parish,  are  distinctly  and  emphatically  affirmed. 

l>arson.  In  the  same  case,  Mr.  Justice  Patteaon  nys : — "  If  the  Chairman 
had  aasumed  a  discretionaiy  power  of  adjourning,  he  oould  not  justify,  [even] 
by  saying  he  had  announced  that  he  would  do  so."  (R.  v.  Archdeacon  of 
Chester,  1  Adolphus  and  Ellis,  p.  842.)  Still  less  oould  he  justify  any  arbi- 
traiy  oourse  at  any  meeting  where  he  happens  to  preside. 

I  have  thought  it  best  thus  to  show  the  character  of  this  case,  rather  than 
leave  it  lunoticed.  Enough  is  said  in  tbe  text  to  show  what  the  real  and 
uniform  testimony  of  all  the  true  authorities  on  this  matter  is.  This  case 
must,  after  such  extraordinary  perversion,  follow  the  example  of  the  series 
of  cases  on  a  parallel  point,  touching  the  office  of  Parish  Clerk.  That  office 
was,  in  the  first  of  titese,  vehemently  declared  to  be  a  matter  entirely  under 
ecclesiastical  control.  Then,  the  Court  began  to  see  its  error ;  but,  in  cour- 
tesy to  the  last  decision,  only  ventured  to  hesitate.  Finally,  it  turned  com- 
pletely round,  and  affirmed  it,  as  positively,  to  be  a  purely  temporal  office. 
The  three  stages  of  this  instructive  case, — ^the  first  of  them  exactly  parallel 
to  the  one  before  us, — ^wiU  be  found  in  Strange's  Reports,  pp.  776,  942,  and 
1108.  For  the  rest,  it  is  sufficient  to  refer  the  reader  to  the  authorities  cited 
in  tiie  text,  on  all  the  material  points  in  immediate  questioD. 

*  See  the  Ing^iiUiones  Ncnarwn  alluded  to  aftenrords,  p.  3^ 
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The  election  of  all  the  churchwardens  by  the  inhabitants,  and 
the  power  of  the  latter  to  remove  the  former,  are  distinctly  and 
emphatically  affirmed.  It  is  distinctly  and  emphatically  af- 
firmed, that  the  governance  and  order  of  all  things  pertaining  to 
the  Church  belongs  to  the  Churchwardens,  chosen  by  the  inha- 
bitants, and  to  them  only.*  But,  more  than  this,  it  is  distinctly 
and  emphatically  affirmed  that,  so  far  from  the  Parson  being 
the  head  of  the  Parish,  or  an  integral  part  of  it,  the  Church- 
wardens can  sue  the  Parson  himself,  on  behalf  of  the  Parish,  in 
respect  even  of  any  of  the  ornaments  of  the  church  of  which 
he  is  the  incumbent ;  while  the  parson  himself  can  sue  no  one 
in  respect  of  any  of  these  things.  The  point  could  hardly  be 
stronger  than  this.  There  is  a  remarkable  case  recorded,  in 
which  the  churchwardens  of  a  Parish  had  sued  the  incumbent 
in  respect  of  a  Bell.  His  counsel  sought  to  evade  the  charge  on 
the  plea,  first,  that  he  was  himself  a  parishioner ;  then,  that  the 
Bell  was  annexed  to  the  church,  and  the  Parson  is  chief  of  the 
church : — ^no  one  would  then  have  ventured  to  utter  the  absur- 
dity of  his  being  Head  of  the  Parish.  But  it  was  unanimously 
held  that  these  pleas  were  unsustainable ;  and  that,  while  the 
parson  could  not  himself  sue  in  respect  of  any  of  these  thing8,t 
not  only  were  the  Churchwardens  the  proper  persons  to  sue, 
but  the  parson  himself  was  liable  to  be  thus  sued  by  them.;^ 

It  would  be  impossible  for  anything  to  give  a  more  decided 
negative  than  this  case  does  to  all  the  pretensions  now  iu 
question. 

The  Canons  and  Constitutions  themselves  of  the  Church, 
though  they  have  been  shown  to  give  such  just  ground  to  the 
Judges  of  England  unanimously  to  declare,  how  '^  Ministers 
have  grown  of  late  more  troublesome  to  their  Parishioners  than 
in  times  past,"  give  no  suggestion,  sanction,  nor  colour  to  the 
pretensions  in  question.  On  the  contrary,  those  Canons  and 
Constitutions  abound  in  the  strictest  injunctions  to  all  Minis- 
ters of  the  Church,  that  they  shall ''  as  far  as  possible  avoid 

*  Tear  Books,  12  Hen.  VII.  fo.  27,  and  the  numerous  other  places  quoted 
in  Chap.  III.  Sec.  1. 

t  Of  course  the  minister  can  sue, — and  the  distinction  is  well  put  in  the 
above  case, — for  that  of  which  he  himself  has  the  profit,  as  for  grass  cut 
on  the  glebe,  etc.  But  this  very  point  only  serves  to  make  his  personal  cha- 
racter the  more  clearly  marked,  and  to  illustrate  his  want  of  any  corporate 
character  in  connection  with  the  Parish. 

:J:  11  Hen.  lY.  fo.  12.    See  also,  before,  p.  77« 
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seeular  matten  and  a&irs."*    Purther  illuBtrations  on  this 
point  will  be  presently  given. 

Neither  does  the  Statute  Book  give  any  countenance  to  these 
pretensions.  Entirely  the  reverse.  The  affairs  of  parishes  are, 
as  has  been  seen,  oftentimes  named  therein.  But  the  Provost^ 
the  ConHable,  and,  more  lately,  the  Chwrchwardens^  are  the 
Heads  of  the  Parish  alone  there  recognized.  The  cases  of  some 
very  recent  Statutes,  in  which  the  minister  is  named,  will  be 
presently  touched  on.  We  must  go  to  the  older  ones,  in  order 
to  get  an  insight  into  the  Principle  that  pervades  them. 

Let  us  next  see  what  light  is  thrown  on  these  pretensions  by 
the  most  distinguished  ecclesiastical  authorities. 

There  is  no  name  of  an  ecclesiastical  writer  more  habitually 
referred  to,  and  considered  as  authoritative,  than  that  of  Bishop 
Gibson,  the  compiler  of  what  professes  to  be,  and  is  usually 
recognised  as,  the  ecclesiastical  *  Codex.'  Nor  did  any  eccle- 
siastic ever  exhibit  greater  anxiety  to  exalt  and  maintain  what 
he  conceived  to  be  the  prerogatives  of  the  clergy.  It  is  this 
Christian  Bishop  who  expresses  the  hope  that  what  he  says 
'<  may  induce  all  incumbents,  who  have  received  the  right  of 
nomination  fiom  their  predecessors,  to  be  careful  to  transmit 
the  same  to  their  successors,  and  not  to  suffer  that  right  to  be 
lost  or  called  in  question,  through  conclescermon  or  disuse,**  f 
The  rights  thus  alluded  to,  are  some  of  the  usurpations  sought 
to  be  enforced  by  the  Canons.  But  even  this  writer  does  not 
venture  to  set  up  the  pretensions  now  raised.  No  minister 
attempting  to  insist  on  filling  the  Chair  of  a  Vestry  Meeting, 
can  cite  Gibson's  *  Codex'  as  authority.  On  the  contrary,  ho 
himself  quotes,  as  a  binding  authority,  a  Constitution  of  the 
Church,  which  ordains  that  no  clergyman  shall  mix  in  matters 
of  secular  jurisdiction.;]: 

But  the  case  of  Bishop  Gibson  is  made  the  more  remarkable, 
from  the  circumstance,  that  he  is  the  only  ecclesiastical  autho- 
rity that  has  ever  been  pretended  to  be  able  to  be  quoted,  as 
giving  A  precedent  for  this  modem  usurpation  of  the  Minister 
assuming  to  take  the  Chair,  as  matter  of  right,  at  Parish  Meet- 
ings. The  reference  thus  made  is  one  of  the  most  fatal  points 
that  could  have  been  taken.  The  reference  is  not  to  anything 
stated  by  the  learned  writer  in  his  text,  nor  even  to  anything 

*  Council  of  Cloveahoe.     Spelman's  Concilift,  p.  247. 

t  P.  214.    These  italics  are  so  in  original.  f  P.  991. 
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quoted  by  him  as  authority ;  but  to  a  mere  form  given  by  him 
in  his  appendix ;  namely,  the  form  of  a  pretended  instrument 
for  the  establishment  of  a  Select  Vestry.  It  is  perfectly  true 
that  this  form  contains  the  attempt  to  invest  the  Minister  with 
much  authority,  and  with  many  unheard-of  powers ; — others  of 
them  not  being  even  pretended  to  be  sustainable,  and  being  in- 
deed preposterous  in  themselves.  Among  these  powers  and  au- 
thority is  included  inferentially  (but  not  even  here  directly)  the 
presidency  of  the  Select  Yestry  meeting.  The  very  company 
which  this  inference  is  thus  found  in,  weakens  any  pretence 
which  the  assumption  thus  attempted  to  be  supported  by  re- 
ference to  it,  might  have  of  legitimacy.  It  is  clear,  too,  that 
were  the  general  law  thus,  it  would  not  need  to  be  specially 
stated  in  reference  to  a  Select  Vestry.  The  claim  of  a  right  to 
the  chair  at  Parish  Meetings,  made  by  any  minister  under  cover 
of  such  a  reference  as  this,  would,  in  itself,  therefore,  be  proof 
that  no  right  whatever  to  such  assumption  exists.  That  refer- 
ence, if  it  proved  anything,  would  prove  that  the  Minister  could 
not  take  the  chair  without  a  special  authorization, — instead  of 
being  proof  that  such  is  the  general  law.  But  the  climax  of 
absurdity  is  given  to  the  making  reference  to  this  as  an  autho- 
rity in  support  of  these  modern  pretensions,  by  the  fact  that 
even  any  such  instrument — or  "Faculty"  as  it  is  called — for 
the  formation  of  a  Select  Vestry,  is,  in  itself,  absolutely,  inhe- 
rently, and  altogether  void, — ^merely  so  much  waste-paper.  This 
is  settled  and  indisputable.*  It  is,  indeed,  so  clear,  that  in  other 
places  (which  those  who  make  reference  to  this  place  take  care 
not  to  quote)  Bishop  Gibson  himself  acknowledges  its  illegality, 
when  he  states  custom  to  be  necessary  to  the  legality  of  a  Select 
Vestry .f  If  the  instrument  itself  is  void,  much  more  so  must 
be  all  the  powers  pretended  to  be  specially  given  by  it. 

The  citation  of  such  an  authority,  in  support  of  such  pre- 
tensions, is,  certainly,  thoroughly  consistent  with  the  spirit  of 
the  encroachments  and  pretensions  thus  sought  to  be  fortified. 

*  See  before,  as  to  Select  Vestries  in  general,  p.  287,  etc. ;  and  the  quo- 
tation there,  from  Spelman,  on  pp.  238,  239.  As  to  the  immediate  point, 
one  authority  on  a  matter  so  incontestable  will  be  enough.  "It  is  clear," 
said  Lord  Tenterden,  **  that  these  Faculties  have  no  validity  in  Law."  Geld- 
ing V.  Fenn,  7,iBamewalland  Cresswell,  781.  The  Constitutional  Principle  of 
this  is  thoroughly  plain.  Forms  of  Local  Self-Govemment  can  never  be  tm- 
poaed;  they  must  be  cidopted.  See  '  Local  Self-Govemment,'  etc.,  pp.  101, 252. 

t  See  '  Codex,'  pp.  216,  219  ;  and  see  before,  p.  238  note  f. 
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But  is  it  not  amazing  tbat  such  a  passage  should  ever  have 
been  gravely  cited  to  support  any  proposition? 

An  eldier  authority,  referred  to  often  by  Gibson,  and  which 
is  one  of  the  standard  references  of  all  writers  on  the  English 
Church,  is  Lyndwood*s  Constitutions,  But  in  vain  can  the  pages 
of  Lyndwood  be  searched  for  support  or  sanction  to  these  mo- 
dem pretensions.  The  reverse,  strongly  expressed,  will  indeed 
be  found  in  these  *  Constitutions.'  It  is  a  Constitution  found 
in  Lyndwood,  that  has  already  been  alluded  to,  as  quoted  by 
Bishop  Gibson.  But  Gibson  does  not  even  quote  all  that  bears 
on  the  matter.  The  title  of  one  of  these  Constitutions  (that  is, 
laws  of  the  Church)  is  ; — "  ]N'one  of  the  clergy  shall  have  to  do 
with  secular  affairs."*  The  language  of  another  is  very  remark- 
able. It  expressly  prohibits  any  beneficed  clergyman  from  taking 
any  responsible  position  as  to  secular  affairs  in  respect  to  towns 
or  parishes ;  or  such  position  as  will  involve  him  in  discussions 
on  matters  with  the  laity  ;t — an  absolute  prohibition  of  the  very 
thing  which  is,  in  our  day,  sought,  by  some,  to  be  enforced  as 
the  function  of  the  Minister.  In  another  Constitution,  the  rea- 
son for  these  prohibitions  is  thus  well  assigned : — "  The  special 
mark  of  ecclesiastical  worthiness  consists  in  the  being  far  re- 
moved from  worldly  things,  and  that  hands  dedicated  to  reli- 
gious ministry  shall  not  mix  themselves  in  secular  affairs."]; 
Assuredly  the  views  of  the  spirit  and  purpose  of  religious  minis- 

*  See  before,  from  the  Council  of  Cloyeshoe,  on  p.  298.  The  words  of  the 
original  are : — "  Sciant  se  neoefnario  pro  Dei  intuitu  debeie  a  scecularibuii 
n^iotiis  oausiflque,  in  quantum  prsevaleant,  vacare." 

f  To  prevent  its  being  supposed  that  there  is  any  distortion  of  the  mean- 
ing, I  quote  the  original  words  : — "  Pnesenti  decreto  statuimus,  ne  CUrici 
hen^ficiati,  aut  in  sacris  ordinibus  constituti,  Vilhuoim  Procuratores  admit- 
tantur;  videlicet  ut  sint  Senescalli  aut  Ballivi  talium  administrationum, 
occasicne  qtutnvm  laicit  in  reddendis  ratiociniit  obligentw:  nee  jurisdietionea 
exerceantaacularei:  etc"  Lyndwood's  * Constitutiones Anglise'  (Oxon.  1679), 
p.  269. 

t  "Cum  honestatis  ecclesiasticsB  spedale  decus  existat  a  camalibus  longd 
fieri  actibus,  nee  iCBCularibut  negottit  ministrare  manua  deputaUu  ccdeittbus 
minitteriis.**  (Constitutiones  Othoboni,  Ozon.  1679,  p.  89.)  More  passages 
could  be  quoted  from  these  Constitutions  of  the  English  Church  :  but  it  is 
conceived  that  the  above  are  enough.     They  are  conclusive. 

It  must  be  remembered  that  all  these  passages  are  part  of  the  Canons  and 
Constitutions  of  the  Church — the  Statutes  binding  on  the  English  Clergy — 
at  the  present  day.  It  may  not  be  amiss,  therefore,  to  remind  the  clergy, 
and  the  supporters  of  all  these  unlawful  pretensions,  of  the  words  of  a  solemn 
judgment  of  the  House  of  Lords  in  a  not  distant  case.     "Usage,  however 
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try  must  have  undergone  a  marvellous  change,  when, — instead 
of  the  minister  of  religion  being  thus  warned  not  to  mix  himself 
up  in  secular  affairs,  nor  get  involved  in  discussions  on  the 
affairs  of  the  Laity,  but  to  be  consistent  in  profession  and  prac- 
tice,— ^the  fact  of  his  being  a  minister  of  religion  is  made  the 
very  pretext  for  his  being  taught  that  he  should  force  him- 
self in,  under  pretence  of  a  right  thence  derived,  to  be  the  dic- 
tator and  head  man, — "  procurator"  and  "  seneschal," — ^in  all 
the  secular  affairs  that  concern  his  Parish!     Some  may  short- 
sightedly conceive  such  claims  to  be  to  the  glory  and  exaltation 
of  the  church .   Instead  of  this,  the  setting  up  of  such  claims  does 
in  fact  degrade  the  Church  into  being  a  mere  sort  of  police  in- 
strument, used,  under  cover  of  religious  teaching,  to  control 
and  crush  out  the  independence  of  action  and  thought  of  men 
in  dealing  with  their  secular  affairs  ;  action  and  thought  which 
true  religious  sentiment  will  temper  and  elevate ;  but  without 
thorough  independence  in  the  exercise  of  which,  all  religious 
profession  itself  is  hollow  and  barren. 

Another  standard  ecclesiastical  authority,  of  the  highest 
acknowledged  weight,  is  Degge's  Parson* s  Counsellor .  This 
work  points  out  the  Duties  of  every  minister ;  and  has  a  special 
chapter  on  "  what  Privileges  are  allowed  to  the  Clergy,  by  the 
Statute  and  Common  Laws  of  this  realm,  and  what  are  pre- 
tended to  by  the  Ecclesiastical  Laws."  Yet,  neither  in  treat- 
ing of  the  Duties  nor  the  Privileges,  is  the  taking  precedency 
in  Parish  Meetings  mentioned;  nor  is  the  slightest  colour 
given  for  the  modem  pretence  of  the  Minister  engrossing  the 
Chair,  or  the  Headship  of  the  Parish.  On  the  contrary,  it  is 
again  expressly  declared  that  ^'  they  are  not  compellable  to 
serve  in  any  temporal  office,  as  sheriff,  constable,  overseer  of 
the  poor,  etc."  Nor  are  they  "  bound  to  appear  or  do  suit  at 
the  sheriff's  toum  or  any  leet  or  law  day."*  And  the  same 
writer  goes  further ;  for  he  says : — "If  a  clergyman  have  lands, 

long  and  inyeterate,  can  be  binding  and  operatiye  only  as  it  is  the  interpre- 
ter of  a  doubtful  law,  as  affording  a  contemporary  interpretation  :  but  it  is 
quite  plain,  as  against  a  plain  statutory  law,  no  usage  is  of  any  avail."'  Dun- 
bar V.  Roxburghe,  3  CI.  &  Fin.  854.  The  above  statutoiy  laws  are,  therefore, 
still  binding  on  the  clergy ;  and  thus  oontradict,  entirely,  the  statement  in 
the  last  line  of  R.  v.  D'Oyley,  12  A.  A.  £.  p.  159.  And  the  25  Hen.  YJII. 
c.  19  is  no  less  binding,  to  vacate  any  usage  that  may  have  wrongfully  gro¥m 
up  under  any  of  the  Canons.  See  before,  pp.  72-86. 
*  Degge's  'Parson's  Counsellor'  (ed.  1820),  pp.  187, 189. 
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by  the  tenure  of  which  he  is  eubject  to  be  bailiff,  reeye,  or  bea- 
del,  and  be  chosen  into  any  such  office  by  reason  thereof,  he 
has  a  cursory  writ  out  of  the  chancery,  to  discharge  himself."* 
The  offices  of  bailiff  and  reeve  are  precisely  identical,  in  both 
nature  and  functions,  with  what  it  is,  in  modem  times,  at- 
tempted to  set  up  as  the  function  and  right  of  the  Minister  in 
every  parish  in  the  land  I  Yet  Begge  thus  declares,  that,  even 
though  a  clergyman  happens,  as  a  private  man,  to  hold  land, 
the  very  condition  of  the  holding  of  which  is  the  fulfilment  of 
such  duties,  he  shall,  if  chosen  to  their  fulfilment,  be  dis- 
charged, on  the  ground  that  he  is  a  clergyman; — the  very 
ground  on  which  the  illegal  pretensions  advanced  in  our  day 
are  attempted  to  be  set  up. 

The  prohibition  thus  contained  in  Degge,  precisely  agrees,  it 
will  be  seen,  in  both  substance  and  spirit,  with  what  has  been 
already  quoted  from  Lyndwood  and  Gibson.    If  we  refer  to 
other  authorities  on  the  same  point,  the  prohibition  only  be- 
comes the  stronger.     Thus  Eitzherbert  declares  that,  '^  though 
a  man  holds  lands  or  tenements,t  by  reason  of  which  he  ought 
to  be  elected  Bailiff,  Beadel,  or  Beeve,  or  to  any  other  such 
office  ;  and  if  such  a  man  shall  be  made  a  clergyman ;  then  he 
must  not  be  chosen  into  such  office.   And  if  he  should  be  chosen 
into  such  office,  he  will  have  the  following  writ."    And  the 
writ,  of  which  he  gives  the  form,  says : — "  Whereas,  according 
to  the  law  and  custom  ofowr  kingdom  of  England^  clerks  in  holy 
orders  ought  not  to  be  chosen  "  to  such  secular  offices ;  and  A.  B. 
has  been  so  chosen,  '^  contrary  to  the  said  law  and  custom  ;  "  and 
it  proceeds  to  say  that  ''  it  is  not  consonant  to  right "  that 
the  clergyman,  who  was  appointed  "  for  maintaining  and  up- 
holding works  of  piety,"  should  be  called  away  to  meddle  in 
"secular  affairs."^     This  language,  contained  in  the  dry  and 
matter-of-fact  pages  of  this  high  authority  on  the  Common  Law, 
is  very  striking.    Its  precise  accordance  with  the  spirit  and 
terms  of  the  Canons  and  Constitutions  of  the  Church  itself, 
give  additional  significance  to  the  terms  of  those  Canons  and 
Constitutions  as  quoted  above.  §     Nor  woidd  it  be  proper  to 

*  Degge'8  '  P&r9on*s  Counsellor/  p.  190. 

t  See,  agiun,  on  the  fact  of  holding  lands,  fiuios,  or  otherwise,  statute  21 
Hen.  VIIL  c.  18. 
t  Fitzherbert's  '  Natora  Brevium/  p.  175  (b).  See  before,  p.  258. 
§  And  see  p.  800,  note  t'    See  also,  Lee's  Oase,  1  Levins,  105. 
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leave  unquoted,  here,  the  express  and  conclusive  language  of 
Lord  Coke  himself.  "  The  Common  Law,"  says  he,  "  to  the 
intent  that  ecclesiastical  persons  might  the  better  discharge 
their  duty  in  celebration  of  divine  service,  and  not  to  he  intati' 
gled  with  temporal  husinesSf  hath  provided,  that  if  any  of  them 
be  chosen  to  any  temporal  office,  he  may  have  his  writ,  and. 
thereof  be  discharged."* 

Thus  antagonistic  is  the  whole  spirit  and  plain  letter,  both 
of  the  ecclesiastical  and  common  law,  to  the  pretensions-  set  up 
in  our  day ; — by  which  it  is  sought  to  take  the  Christian  Minister 
out  of  his  sphere  and  function,  and  to  entangle  him  in  all  secu- 
lar affairs — to  make  him  president  and  head  therein — under 
cover  of  that  very  function  which  the  law,  as  well  as  clear 
moral  and  religious  considerations,  declares  to  incapacitate 
him  from  taking  any  active  part  in  such  affairs. 

Eetuming,  again,  to  the  ecclesiastical  authorities,  Kennett, 
the  well-known  author  of  the  *  Parochial  Antiquities^*  may  be 
mentioned.  There  is  no  stauncher  maintainor  of  what  he  be- 
lieved to  be  the  rights  and  privileges  of  the  clergy  than  this 
writer.  Yet,  through  his  703  pages,  nothing  is  to  be  found  in 
support  of  these  modem  pretensions. 

Another  writer  of  great  and  just  authority  is  Stillingfleet, 
Bishop  of  Worcester ;  whose  work,  on  the  *  Duties  and  Eights 
of  the  Parochial  Clergy,'  enjoys  a  deserved  reputation.  The 
very  title  of  this  work  itself,  and  the  particular  titles  of  two 
chapters  in  it, — "  Of  the  Nature  of  the  Trust  committed  to  the 
Parochial  Clergy,"  and,  "  Of  the  Particular  Duties  of  the  Paro- 
chial Clergy," — must  satisfy  any  one  that,  if  the  pretended 
authority  over  Yestry  meetings  of  the  Parishioners,  now  at- 
tempted to  be  set  up,  had  any  real  existence,  it  would  be 
named  and  dwelt  on  in  its  pages.  But  not  a  word  is  said  on  the 
subject.  It  is  clear  that  Dr.  Stillingfleet  did  not  know  of  this, 
as  among  the ''  duties  and  rights  of  the  Parochial  clergy."  But, 
as  in  the  other  cases  referred  to,  though  nothing  can  be  found 
here,  favouring  this  modem  attempt  at  ecclesiastical  domina- 
tion, there  is  strong  matter  found  against  such  a  perversion  of 
the  office  and  functions  of  the  Christian  minister.  The  author 
dwells  particularly  on  a  proposition  then  afloat,  for  '*  Parochial 
or  Congregational  Discipline,"  over  which  it  was  proposed  that 
the  Minister  should  preside ; — ^a  proposition  closely  resembling, 

*  Coke  upon  LltUeton,  p.  96  (a). 
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in  effect,  what  is  set  up  in  the  unlawful  attempt  to  secure  the 
supremacy  of  the  Clergy,  by  means  of  the  minister  engrossing 
the  Chair  at  all  Parish  Meetings.  The  Bishop  does  not  ap- 
prove of  the  design,  and  gives  his  reasons  against  it.  The 
reasons  which  he  thus  gives,  apply,  with  precise  pertinency,  to 
the  modem  unlawful  attempt. 

^^  livery  one^"*  says  he,  "«?A<?  "hath  a  faculty  ofpre<Khvng,  hath 
not  u  faculty  of  judging  in  such  cases.  Andy  where  discretion  and 
a  judgment  of  circuf^stances  is  wanting,  an  honest  mind  will  not 
secure  men  from  doing  injury,  and  exposing  their  judicature  to 
contempt**  The  truth  of  this  is  daily  exemplified  in  the  con- 
duct of  clergymen, — ^most  excellent  men  as  ministers, — when 
they  assume  the  totally  inconsistent  position  of  Chairmen  of 
Public  Meetings.  There  is  no  class  of  men  so  entirely  unfitted, 
by  all  their  education  and  habits,  and  by  the  very  nature  of 
their  duties,  for  fulfilling  such  a  position.  The  language  thus 
used  by  Stillingfleet  is  quite  as  strong,  for  a  Bishop,  and  en- 
tirely the  same  in  spirit,  as  that  of  Lord  Clarendon,  when  he 
says  that,  **  Clergpaen  understand  the  least,  and  take  the  worst 
measure,  of  human  affairs,  of  all  mankind  that  can  read  and 
write."  Hence  they  do,  unquestionably, — apart  from  the  un- 
gracefulness  of  such  an  attempt  at  self-exaltation, — draw  on 
themselves  "  contempt,"  and  on  the  church  discredit  and  dis- 
honour, by  the  assumption  of  such  a  position.  '*  What  mise- 
rable disorder,"  continues  StiUingfleet,  "  must  follow  an  arbi- 
trary method,  when  humour,  and  will,  and  passion  may  overrule 
justice,  and  equity,  and  conscience."*  Accustomed,  as  the 
Minister  necessarily  is,  be  he  Churchman  or  Dissenter,  to  a 
habit  and  tone  of  pronouncing  es  cathedrd,  there  is  ixo  cL«  of 
men  who  are  so  little  able  calmly  and  patiently  to  listen  to  the. 
contradictions  and  discussions  which  are  the  essence  of  a  Public 
Meeting  of  Parishioners, — and  thus  none  so  little  able  impar- 
tially to  preside  at  such  meetings.  Wise,  indeed,  is  the  Con- 
stitution, already  quoted,  which  forbids  them  to  w^it  in  such 
discussions  with  the  Laity.  It  is  the  Minister's  education  and 
habit  to  preach — to  give  forth — the  truth,  as  he  believes  it,  in 
all  earnestness  and  zeal, but  still  uncontradicted  and  unanswered. 
It  is  the  business  and  habit  of  all  Public  Meetings  of  Parish- 
ioner^  about  their  affairs,  to  get  at  the  truth  by  the  enunciation 
of  opposite  views ;  and  so  to  obtain  the  comparison  of  several, 
*  StillingfleeVs  '  Eodeoastical  Oaaes '  (ed.  1698),  p.  151. 
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and  a  sifted  result.  Every  one  knows  the  tone  and  the  manner 
in  which  ministers  ordinarily  meet  this  sort  of  thing,  and  the 
arbitrary  and  unjustifiable  proceedings  to  which  they,  more 
than  any  other  men  in  the  world,  too  often  have  recourse, 
when,  unhappily,  in  the  Chair  on  such  occasions. 

Another  established  authority  among  ecclesiastical  writers,  is 
Ayliflfe's  "  Parergon ;  or  a  commentary  by  way  of  supplement 
to  the  Canons  and  Constitutions  of  the  Church  of  England, 
not  only  from  the  Books  of  the  Canon  and  Civil  Law,  but  like- 
wise from  the  Statute  and  Common  Law  of  the  realm."  Sir 
William  Scott  (Lord  StoweU)  called  this  the  best  book  extant 
on  Parish  Law.  Ayliffe  dwells  particularly  on  the  "  Parish, 
Parish-rights,"  etc.,  and  on  the  clergy  and  "  their  privileges." 
A  commentator  on  the  Canons  and  Constitutions,  treating  on 
such  matters,  and  deriving  his  Commentary  expressly  "  from 
the  Statute  and  Common  Law,"  as  well  as  ''from  the  Canon 
and  Civil  Law,"  would  certainly  not  omit  mention  of  the  func- 
tions in  question,  if  they  had  any  real  existence,  or  if  the  pre- 
tensions now  set  up  were  sustainable.  But  he,  also,  has  nothing 
to  say  in  support  of  these  modem  attempts  to  set  up  the  claim 
to  precedency  and  chairmanship.  On  the  contrary,  as  in  the 
case  of  every  real  authority,  Ayliffe  both  inferentially  and  di- 
rectly contradicts  any  such  pretensions.  He  thus  defines,  for 
instance,  the  "  parochial  right,"  that  is,  the  function  of  the 
Minister  in  his  parish.  "The  object  of  a  parochial  right,"  he 
says, ''  is  the  cure  of  souls  committed  to  the  Parish-priest ;  and 
this  cu]*e  of  souls  consists  in  the  celebration  of  divine  service, 
in  teaching  and  instructing  the  people  of  his  parish,  and  in  the 
administration  of  the  Sacraments."*  There  is  not  a  word  about 
presiding  at  meetings  of  the  Parishioners. 

But,  where  Ayliffe  speaks  of  the  clergy  and  "  their  privi- 
leges," he  becomes  still  more  unmistakeable.  Not  only  does 
he  repeat,  what  so  many  Constitutions  and  authorities  have 
been  seen  explicitly  to  declare,  that  it  is  "  the  ancient  law  of 
this  kingdom  that  the  clergy  shall  fulfil  no  secular  functions  ;"t 
but  he  puts  his  own  view  beyond  mistake,  on  the  very  point 
before  us,  by  quoting  a  law,  whJch  he  treats  as  one  which  ought 

*  Pareif[on,  p.  407. 

+  Parergon,  p.  188.  "  Quod  Clerici  non  ponantur  in  officia ; "  and  again, 
"  Vir  militana  Deo  non  implicetur  stecularibiu  negotiis.*'  Dr.  Lee's  Case, 
1  Levinz,  105.   See  before,  p.  800,  note  X- 
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to  be  still  considered  binding,  i^erebj  "  they  [clergymen]  are 
commanded  to  abstain  from  all  conventicles  [meetings]  of  men 
whatsoever,  even  out  of  the  church ;  to  have  nothing  to  do  with 
State-a&irs  and  public  business/'* 

Having  thus  shown  what  is  the  tenour  of  the  highest  and 
most  universally  acknowledged  authorities,  on  this  subject,  it 
must  be  added  that  one  later  writer,  and  one  only,  deemed  of 
any  authority  on  any  point,  has  a  passage  which  has  been  quo- 
ted in  support  of  the  modem  usurpation.  This  solitary  excep- 
tion, were  it  really  one,  would  certainly  not  suffice  to  outweigh 
all  those  that  have  been  quoted  to  a  contrary  effect.  It  would 
rather  be  an  exception,  helping  to  prove  the  rule.  But  even 
this  passage  itself,  though  written  by  an  ecclesiastic,  will,  when 
examined,  be  found  to  bear  conclusively  agam$ty  instead  of  at  all 
in  support  of^  the  pretensions  attempted  to  be  set  up  in  modem 
times ;  while,  unlike  every  one  of  the  authorities  to  a  contrary 
effect  already  cited,  the  writer  quotes  nothing  whatever  in 
proof  of  the  position  which,  so  far  as  it  goes,  he  attempts  to 
deduce  from  his  premises. 

Dean  Prideaux,  the  writer  alluded  to,  in  his  work  entitled 
'  Directions  to  Churchwardens,'  has  the  following  passage : — 

'^  AH  those  who  pay  nothing  to  the  church,  ought  not  to  have 
any  vote  in  any  affairs  relating  to  it.  But  this  must  not  be 
understood  of  the  Minister^  though  he  be  not  charged  to  those 
rates ;  because,  as  having  the  freehold  of  the  church,  he  hath  a 
special  right  in  it,  and,  aa  minister  of  it,  he  hath  a  special  duty 
upon  him  to  see,  that  it  be  well  and  duly  repaired,  and  that  rates 
he  made  to  enable  the  churchwardens  to  do  it ;  and  he  must  be 
responsible  to  the  bishop .  for  his  care  herein.  And,  therefore^ 
in  every  parish  meeting  he  presides,  for  the  regulating  and  di- 
recting of  this  matter. ^*f 

It  is  clear  that,  while  the  conclusion, — ^the  "  therefore," — 
here  drawn — narrowly  limited  as  it  will  be  observed  to  be — 
does  not  at  all  necessarily  follow,  even  if  the  premises  stated 
are  sound,  that  conclusion  altogether  fails,  and  becomes  nega- 
tived, if  those  premises  are  imsustainable.  Now  it  happens 
that  nothing  can  be  more,  and  more  clearly,  unsustainable  than 
the  premises  on  which  even  this  limited  conclusion  is  foimded. 
Dean  Frideaux  quotes  no  authority  whatever  for  the  last  sen- 

•  Parei^n,  p.  186. 

t  Dean  Prideauz's  'Directions  to  Churchwardens,'  edition  1830,  p.  92. 
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tence — ^the  conclusion  drawn— in  tbe  paragrapli  cited.  But  he 
does  profess  to  quote  two  authorities  for  the  preceding  sen- 
tences,— ^the  premises  to  that  conclusion.  Instead  of  support* 
ing  his  propositions,  however,  both  those  authorities .  prove 
exactly  the  reverse ;  and  thus  clearlj  upset  altogether  both 
conclusion  and  premises.  The  authorities  he  thus  refers  to,, 
have  both  been  already  cited  in  this  chapter  in  reference  to 
oth^  points. 

The  references  in  q^esticm  are  to  ceirtain  Constitutions  ocm-* 
tained  in  Lyndwood,  and  in  the  OonHittUiones  Othoboni;  and 
to  certain  comments  thereupon.   The  latter  Constitution,  being 
first  quoted,  shall  be  first  examoned.    Instead  of  its  declaring 
that  the  minister  may  nxiz,  in  any  sh^e,  in  the  meetings  and 
votings  of  the  Parishioners,  still  less  that  "  he  hath  a  special 
duty  to  see  th&t- ratet  he  made  to  enable"  the  repair  of  the 
church,  this  Constitution  expressly  dedares  that  the  whole  of 
the  Church  must  be  repaired  and  maintained  ai  the  expense  of 
the  incumbent  himself:  and  it  is  to  this  efiect,  and  not  to  the 
one  represented,  that  the  Bishop  is  commanded  to  admonish 
him.    If  he  neglects  the  admonition,  the  Bishop  is,  by  the^ 
same  Constitution,  commanded  to  see  the  repairs  done, — not  by* 
a  rate  levied  on  the  parishioners,  but  '^  out  of  the  fruits  of  the  • 
benefice."   It  is,  indeed,  remarkable  that  the  first  words  of  this  > 
Constitution  recite  that  some,  "urged  by  wicked  avarice,*  while , 
they  reap  the  fruits  of  their  churches  and  ecclesiastical  bene- 
fices, neglect  the  buildings,  etc."    And  it  is  express  that "  every  ■ 
clergyman  "  shall  ke^  these  in  repair, — not,  see  them  so  kept  by 
others;  and  that,  if  he  neglects  this,  the  Bishop  shall  see  what 
is  needed  done,  "  at  the  expense  of.  the  clergyman  himself." t 

*  Compare  these  remarluible  words  with  tbe  phrase  "  worthily  noted  of 
ingratitude,"  used  also  of  the  same  persons,  in  the  Injunctions  of  Edward 
VI.  and  Elizabeth ;  before,  p.  95,  note, 

t  Constitutiones  Domini  Othoboni  (ed.  1679),  p^  112  {De  domibut  eccU- 
Harum  rt^fidendis).  To  prevent  the  possibility  of  mistake,  I  give  the  original 
at  full  length : — "  Improbam  quonmdam  amaritiam  proaequenUSf  qui  cum  de 
suis  Ecclesiis  et  Ecclesiasticis  Beneficiis  multa  bona  suscipiant,  Domes  ipsa- 
rum,  et  csetera  j^dificia  negligunt,  ita  ut  integra  ea  non  eonserverU  et  diruta . 
fum  restauretU ;  propter  quod  Ecdenarum  iptarum  statum  deformitas  oocupat, , 
et  multa  incommoda  subsequuntur  :  Statuimus  et  Pnecipimus,  ut  universi 
Cerici  suorum  beneficiorum  Domos,  et  cetera  ^dificia,.  prout  indiguerint, 
reficere  studeant  condecenter,  ad  quod  per  Episcopos  sues  vel  Archidiaoonos 
eolicit^  moneantur.  Si  quis  verd  post  Episcopi  vel  Archidiaooni  monitionem 
per  duos  menses  id  facere  cessaverit  extunc  Episcopus  ipeius  Clerid  sumpti- 
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To  make  the  matter  plainer,  the  note  of  the  commentators  on 
the  words  of  this  passage,  to  which  note,  also,  Prideaux  ex- 
pressly refers,  adds : — "  Of  Common  Right  the  fabric  and  re- 
paration  of  the  Church  pertains  to  the  Bector.  And  so  the 
Laymen  [elsewhere  "  the  parishioners  "]  are,  of  common  rights 
NOT  bound  to  this  repair."  The  commentator  does,  indeed, 
add  that  the  lay  parishioners  have  got,  in  many  places,  into  a 
custom  of  contributing  to  the  repair.  But  it  would  indeed  be 
strange  if  advantage  is  to  be  taken  of  a  wrong  springing  out  of 
''wicked  avarice;''  and  if,  because  the  incumbents  have  neg- 
lected their  own  duty,  and  the  parishioners,  sooner  than  see 
their  churches  perish,  have  repaired  these  at  their  own  expense, 
the  incumbent  is  to  get,  "  therefore^''  a  right  of  intermeddling 
in  what  the  parishioners  thus  do  solely  in  consequence  of  his 
own  default.  It  would  be  still  more  strange  if  he  is  thus  to 
get  also  a  power  of  intermeddling  in  aU  other  matters. 

That  this  is  not  too  strong  language  will  be  plain  from  the 
admissions  of  later  writers  on  English  Ecclesiastical  Law.  Thus 
Watson,  in  his  '  Clergyman's  Law,'  while  giving  no  sort  of 
colour  to  the  modem  encroachments  of  ecclesiastical  domina- 
tion,  speaks  as  follows  of  the  repairing  of  Churches  :* — "  The 
parson,  by  repairing,  doth  no  more  than  what  he  is  bound  to 
do  of  common  right.     Nay,  hy  the  Canon  or  Common  Law  of 

bus,  id  fieri  faciat  diligenter,  dt  fntctibua  iptivs  Ecclenct  et  BeneficU  pne- 
sentifi  auctoritate  Statuti ;  tantum  accipi  fEUiiens,  quantum  ad  ref(»ctionem 
hujusmodi  sufficiat  peragendam." 

That  this  Constitution  was  no  novelty,  but  simply  the  enforcement  of  tiie 
old  established  Law,  will  be  seen  from  the  following  extracts : — 

**  Ut  ipsi  Sacerdotes  &  populis  suscipiant  decimas,  et  nomina  eorum  qui- 
cunque  dederint  scripta  habeant,  et  secundilm  authoritatem  canonicam  coram 
timentibus  dividant ;  et  od  omamentum  ecdesia  primam  digant  partem ; 
secundam  autem  ad  usum  pauperum  atque  peregrinorum,  per  eorum  manus 
miserioorditer  cum  omni  humilitate  dlspensent ;  tertiam  verd  sibimet  ipeis 
Sacerdotes  reservent."  (Spelman's  'Concilia,'  p.  259.) — "Sancti  etiam 
patres  statuerunt,  ut  Eoclesiae  Dei  decimas  suas  quique  conferant,  tradantur- 
que  eo  Saoerdoti,  qui  easdem  in  tres  distribuat  portiones  :  unam  ad  EccUncB 
reparationem ;  alteram  pauperibus  erogandam  ;  tertiam  verd  Ministris  Dei 
qui  Ecclesiam  ibi  curant  **  (/&.,  p.  578).  The  reader  must  again  be  referred 
to  the  note  t,  p.  300.  Where  the  Parishioners  have  repaired  the  Church,  it 
has  been,  and  is,  an  act  of  grace  on  their  part,  a  bene&ction  from  them  to 
the  Minister,  and  not  an  obligcUion.    The  obligation  rests  on  the  Minister. 

Of  course  the  ** Minister"  in  this  case,  means  the  ** partem;"  that  is,  the 
person  who  is  in  the  enjoyment  of  the  fruits  of  the  benefice,  whether  he  be  a 
beneficed  clergyman  in  possession,  an  appropriator,  or  an  impropriator.  See 
before,  pp.  28-81,  95,  96,  notei. 

*  Edition  1725,  pp.  887,  888. 
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the  Churchy  the  person  that  receives  the  profits  of  any  church 
is  bound  to  repair  the  tohole  church.  And  so  is  the  practice  in 
all  countries  but  in  England ;  where  custom  only  doth  transfer 
the  burthen  of  repairing  the  Body  of  the  Church,  and  fencing 
of  the  Churchyard,  upon  the  Parishioners."  And  again:— 
"  The  parson,  appropriator,  or  impropriator,  repairs  of  common 
right  (for  opus  ibit  cum  emolumentis  is  the  Canon  Law  in  this 
case)  ;  but  parishioners  by  prescription  only, — the  people  un- 
dertaking that  burthen  that  would  otherwise  have  been  on 
incumbents."* 

The  other  reference  made  by  Frideauz  is  to  the  same  effect 
as  that  ahready  quoted.  The  burthen  in  question  is  required 
to  be  borne  by  the  incumbent,  not  by  the  Parishioners.f  To 
this  passage  also  there  is  a  note  to  the  same  effect  as  that 
already  mentioned. 

In  none  of  the  passages  thus  referred  to  is  a  word  said,  or 
hinted,  about  the  minister's  interfering,  as  suggested  for  a  con- 
clusion by  Frideaux,  in  the  making  of  the  rate,  even  where  the 
Parishioners  have  relieved  him  from  what  is  an  obligation  on 
himself,  by  taking  the  support  of  the  fabric  on  themselves. 
Their  thus  relieving  him  from  this  obligation  does,  on  the  other 
hand,  make  the  attempt  or  claim  for  the  minister  to  thrust  him- 
self in  as  chairman  of  their  meetings,  a  matter  of  peculiar  in- 
decency, as  well  as  illegality. 

It  thus  appears  that  nothing  could  be  more  imfortunate  than 
the  references  made  by  Dean  Prideaux,  in  support  of  the  pre- 
tensions of  the  clergy  to  assume  precedency  at  any  Parish 
Meetings  whatever.  But,  even  were  his  premises  sound, — 
instead  of  being,  as  they  are,  altogether  unsustainable, — and 
did  the  consequence  he  draws  follow  from  those  premises, — 
which  it  obviously  does  not, — he  himself  limits  the  occasion, 
both  by  the  reason  he  gives  and  by  express  words,  to  the  single 
instance  of  the  parishioners  meeting  to  make  a  Church  Bate. 
*^  He  presides  for  the  regulating  and  directing  of  this  matter.** 
Instead,  therefore,  of  his  supporting  the  general  assumption 
attempted  to  be  set  up  in  our  time,  Prideaux  actually  excludes 
its  sustainability  by  the  very  terms  he  uses. 

It  is  truly  significant  that  no  other  passage  than  the  above 
is  able  to  be  cited  from  Prideaux  in  support  of  this  usurpation. 

*  See  the  note  on  last  page. 

f  Lyndwood,  p.  53  ;  which  must  be  compared  with  t&.  pp.  250^  etc.  etc. 
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Had  it  any  colour  of  right  or  custom,  his  pages  would  n6t  liave 
failed  to  record  and  press  it. 

Wbatever  way  he  he  regarded,  therefore,  Dean  Frideaux 
ceases  to  he  an  authority  in  favour  of  the  attempted  extension 
of  ecclesiastLcal  domination.  He  hecon;ies  marshalled,  on  the 
contrary,  as  a  veiy  striking  illustration  of  the  unsustaiuahility 
and  illegality  of  every  attempt,  even  toward  any  step  in  the 
direction  of  these  pretensions  ;  and  also  of  the  sort  of  grounds 
on  which  such  pretensions  are  sought  to  he  sustained ;  and  of 
the  true  hearing  of  these  grounds  when  actually  sifted. 

On  the  evidences  thus  produced,  of  the  illegality,  both  by 
Ecclesiastical  and  Common  Law,  of  the  pretensions  attempted 
to  be  set  up  in  our  time  for  ecclesiastical  domination  in  Parish 
G-ovemment,  it  would  be  sufficient  to  rest.  But  the  import- 
ance, and  daUy  practical  bearing,  of  the  considerations  involved, 
make  it  desirable  to  notice  a  few  more  illustrations  bearing  on 
the  matter. 

In  1736,  a  celebrated  case,  usually  known  as  that  of  SUmgh' 
ton  V.  SeynoldSy  came  before  the  Court  of  King's  Bench,  in 
which  the  whole  point  turned  on  the  position  of  the  Minister 
in  relation  to  the  Parishioners,  in  Vestry  assembled.  It  is  a 
direct  case,  therefore,  bearing  upon  the  present  question.  So 
important  a  case  was  this  felt  to  be,  that  accounts  of  it  are 
found  in  three  separate,  but  all  distinguished,  contemporaneous 
collections  of  Beports.  Each  one  of  these  differs  in  some  de- 
tails ; — so  that  there  exist  unusual  means  for  testing  the  exact- 
ness of  the  ideas  expressed,  and  for  clearly  understanding  the 
real  points  insisted  upon.  That  there  may  be  no  possibility  of 
misapprehension,  the  substance  of  each  Beport  shall  be  here 
given,  in  its  own  words. 

It  must  be  specially  remarked  that,  in  this  case,  the  older 
authorities,  the  Canon  and  Ecclesiastical  Law  upon  the  subject, 
which  have  been  above  brought  before  the  reader,  were  not 
gone  into  at  all.  The  question  is  put  upon  the  grounds  it 
stands  on  at  Common  Law;  and,  even  at  Common  Law,  as 
looked  at  from  other  points  of  view  than  those  above  quoted 
from  Lord  Coke  and  other  authorities.  Its  importance  here 
therefore  is  this : — 'that  it  shows  that  the  Principle  of  the 
Common  Law,  from  whatever  point  of  view  it  may  be  looked 
at,  confirms  and  agrees  with  what  has  been  already  shown  to  be 
the  unequivocal  rule  of  the  Ecclesiastical  and  Canon  Law. 
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The  case  was  one  arisiiig  out  of  the  election  of  a  church- 
warden.  A  Vestry  was  held  for  this  purpose  in  the  Church, 
— a  fact  which  will  hereafter  he  found  to  he  material.  The 
Yicar  assumed  to  occupy  the  chair ;  and,  in  virtue  of  his  as- 
sumed right  there,  Airther  assumed  of  his  own  authority  to 
adjourn  the  Vestry.  The  whole  case,  therefore,  turned  upon 
the  assumption  hy  the  minister  of  the  right  of  presiding,  and 
the  consequent  power  of  the  minister  in  a  parish  meeting. 
That  this  is  the  true  point,  is  admitted  hy  the  counsel  on 
both  sides.  The  plaintiff's  counsel  says: — "The  principal 
question  is,  in  whom  the  right  of  adjourning  vestries  resides  ;"* 
and,  that  the  assumed  right  "will  he,  in  effect,  vesting  the 
whole  in  the  parson,  who  never  summons  the  vestries,  that 
being  the  office  of  the  churchwardens."  The  defendant's  coun- 
sel, on  the  other  hand,  distinctly  admits  that  this  question  of 
the  right  to  adjourn  depends  on  the  occupancy  of  the  chair : 
and  it  is  clear  that,  while  being  chairman  does  not  necessarily 
give  any  power  of  adjoumment,t  he  who  has  no  rightful  posi- 
tion as  Chairman,  can  have  no  sort  of  pretence  to  the  power  of 
adjournment.  "The  Jury  have  found,"  he  says,  "that  the 
vicar  was  in  the  chair ;  i,  e,  that  he  presided  in  the  assembly : 
from  whence  it  may  be  naturally  inferred,  he  had  the  right  to  ad- 
journ." J  Elsewhere  this  is  reported  as  follows  : — "  It  is  found 
that  the  vicar  was  in  the  chair :  and,  consequenth/,  the  power  6f 
adjournment  must  be  in  him."§  In  the  third  Beport,  it  is  thus 
stated: — ^the  plaintiff's  counsel  says, — "The  question  is,  in 
whom  the  right  of  adjournment  is  ?  It  is  now  held  in  many 
cases,  and  has  been  determined,  that  the  89th  Canon  of  1603 
is  contrary  to  Law,  and  has  never  been  received  as  Law.  As 
it  is  a  Canon  against  Common  Bight,  so  it  is  against  Common 
Law :  and  on  that  consideration  ought  to  receive  a  strict  and 
rigid  construction.  The  office  of  churchwarden  is  a  ministerial 
office,  and  a  temporal  matter,  in  which  the  Ecclesiastical  Court 
has  no  right  to  interfere."  The  defendant's  counsel  himself 
says :  "  There  are  more  questions  arise  in  this  case  than  that  of 

*  Strange's  Keports,  p.  1045. 

i*  A  point  distinctly  admitted,  as  unquestionable,  in  R.  v.  Archdeacon  of 
Chester,  1  A.  &  E.  842 ;  in  "which  case,  both  the  summons  of  Vestry  and 
notice  of  adjournment  were  given  by  the  Churchwardens ;  and  the  adjourn- 
ment was  then  sustained  on  that  ground  alone. 

X  8tEWige*s  Reports,  p.  1045. 

§  Lee's  Cases,  temp.  Lord  Hardwioke,  p.  275. 
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the  right  of  adjournment  only.  .  .  .  It  is  likewise  found  that 
the  vicar  mite  in  the  chair;  and,  in  all  assemblies,  as  at  the 
Sessions,  he  that  sits  in  the  chair  presides  of  course,  and  conse- 
quently has  the  right  of  adjournment.  ...  It  is  well  known 
the  Mayor  is  the  person  that,  in  all  corporate  assemblies,  pre- 
sides, and  has  the  right  of  adjournment  in  him :  the  Vicar  has 
as  much  right  of  being  there  as  any  person  at  all,  and  it  must 
either  be  in  him  or  in  no  one."* 

This  distinctly  shows  that  the  attempt  was  then  made,  to  set 
up  the  minister  of  one  particular  form  of  religious  faith  in  every 
parish,  as  the  secular  head  of  the  Parish,  parallel  with  the 
Mayor  in  Boroughs ;  in  direct  and  categorical  opposition  to  all 
the  Ecclesiastical  laws  themselyes,  so  many  illustrations  of 
which  have  been  already  quoted,  to  say  nothing  of  Common 
and  Statute  Law.f  The  plaintifTs  counsel  justly  remarks,  in 
the  above  case,  as  to  such  monstrous  pretensions : — "  Though 
the  Mayor  presides  in  the  chair,  yet  the  adjournment  is  looked 
upon  as  the  act  of  the  Court:  and  the  Mayor  is  the  most 
essential  part  of  those  assemblies  corporate ;  which  differs  ioidely 
from  the  case  of  the  Vicar,  who  can,  at  most,  he  looked  upon  only 
as  a  Parishioner.  The  giving  such  a  power  of  adjournment  at 
those  assemblies,  would  be  setting  them  [the  ministers]  at  the 
head  of  every  Parish  in  the  kingdom."  J  This  view  was  entirely 
borne  out  by  the  judgment  of  the  Court. 

It  being  thus  admitted  on  all  sides  that  the  question  turned 
upon  the  position  of  the  minister,  let  us  next  observe  the  care- 
ful and  elaborate  judgment  delivered  in  the  case  by  the  emi- 
nent Chief  Justice,  Lord  Hardwicke,  as  well  as  the  opinions 
expressed  by  the  other  judges  present.  It  may  be  remarked 
that  there  was  no  dissentient  among  the  judges  on  any  of  the 
points. 

According  to  one  Eeport,  Lord  Hardwicke  said  :§ — "  This  is 

*  Fortesctie's  Reports,  p.  169.     See  below,  note  t' 

f  See  an  example  of  the  latter,  before,  p.  68,  note  f ;  which  is  veiy  in- 
structive. Had  the  Minister,  as  is  now  pretended  by  ecclesiastical  authori- 
ties, been  Head  of  the  Parish,  he  would  have  been  named  there.  Instead  of 
this,  the  Churchwardens  are  named. 

X  Fortescue,  p.  170.  The  last  phrase,-  as  well  as  the  language  of  the  defen- 
dant's counsel,  shows  that  the  pretension  to  be  "head  of  the  Parish"  had 
not,  before  then,  been  made  or  admitted.  See  also  K,  v.  Winchester,  7  East, 
578. 

§  The  points  and  passages  not  touching  upon  the  present  question  are 
omitted  here ;  and  those  only.    See  one  of  these  before,  p.  295,  note. 
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a  question  of  great  consequence  ae  to  the  rights  of  all  the  parish, 
and  their  rates ;  and  I  have  heard  nothing  to  satisfy  me  that 
this  was  a  reguLir  adjournment.  The  power  must  arise  from 
the  custom,  or  common  law.  Here  is  no  custom  found,  and  I 
know  of  no  book  that  shows  how  it  stands  at  common  law.* 
As  to  the  Vicar,  he  seems  to  have  no  share  in  the  election  of  the 
second  Churchwarden^  nob  to  have  aijy  bight  to  pbesibb. 
We  must  resort  to  the  Common  Eighty  which  is  in  the  whole 
assemhlg,  where  all  are  upon  an  eqiudfoot.  And,  though  there 
may  be  a  difficulty  in  polling  for  an  adjournment,  yet,  as 
there  is  no  other  way,  that  must  be  taken.  It  would  he  giving 
the  Vicar  too  much  influencey  to  fix  it  in  him  and  his  Church* 

warden,  "t 

Another  Beport,  more  fiill,  is  as  follows,  on  these  matters  : 
Lord  Hardwicke  says  : — "  I  hear  no  reasons  given  that  satisfy 
me  that  it  was  a  good  adjournment.  AVhether  it  was  so  or  not, 
depends  on  a  previous  question, — in  whom  the  power  of  ad- 
journment was.  And  that  was  said  to  be  in  the  vicar  and  one 
of  the  churchwardens.  J  That  must  be,  if  it  be  so,  either  by 
custom, — but  in  this  case  no  such  custom  is  found ;  or,  by  some 
rule  of  common  law ;  but  I  do  not  find  any  resolution,  or  even 
opinion,  that  such  is  vested  in  the  vicar  or  churchwarden,  OB 
EVEN  to  give  the  vicab  A  BiGET  OF  PRESIDING.  There  is 
indeed  a  notion  that  he  has  a  right  to  preside ;  but  that  has 
taken  its  rise  from  special  vestries ;  and  there  the  custom,  or 
the  Act  of  Parliament  which  establishes  such  vestries,  generally 
nominate  him  to  pre8ide.§  .  .  .  What  is  the  oonseqxtekge  P|| 

*  But  see  Coke,  Fitzherbert,  and  Levinz,  before,  pp.  302,  303.  Besides 
which,  the  ecclesiastical  Law  is  plain  ;  and  this  is  binding  on  the  clergy,  and 
BO  might  have  been  cited  in  that  case. 

+  Strangers  Reports,  p.  1046.  See  before,  p.  202,  note  +,  for  a  similar 
sound  constitutional  reason.     See  also  before,  p.  59. 

X  These  last  five  words  appear  to  be  a  mistake  in  the  print.  Nothing  of 
the  sort  is  found  in  any  of  the  other  reports,  nor  in  the  counsel's  points  as 
contained  in  this  Report.  It  might  be  ''or"  one  of  the  churchwardens.  It 
does,  however,  but  make  the  case  the  stronger  if  the  Minister,  together  with 
a  churchwarden,  is  declared  not  to  have  the  authority  now  sought  to  be  en- 
grossed by  the  Minister  alone. 

§  Compare,  after,  p.  315,  Fortescue's  Report  on  these  words.  See,  how- 
ever, the  Select  Vestries  Act,  59  Geo.  III.  cap.  12,  which  not  only  does  not 
do  this,  but  expressly  directs  the  majority  to  choose  a  chairman, — though  the 
minister  is  one  of  the  Select  Vestry.     After,  p.  324. 

il  Compare  pp.  311,  312,  before ;  and  see  after,  pp.  322,  and  323,  note*. 
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It  is,  tbat  the  right  is  in  the  assembly  itself;  for,  if  they  be  an 
assembly,  all  consisting  of  equals,  and  there  be  no  custom,  nor 
rale  of  law,  to  direct  the  adjournment,  the  right  must  be  in  the 
persons  which  constitute  the  assembly.*  It  is  true,  inconre- 
niences  may  arise  from  this ;  for  it  will  require  as  much  time 
and  ceremony  to  settle,  whether  the  assembly  shall  be  adjourned, 
as  for  any  other  question;" — an  "inconvenience"  rather  far- 
fetched, it  may  be  observed,  as  this  very  question  is  raised  in 
the  House  of  Commons,  and  every  other  deliberative  assembly, 
every  day,  and  is  not  found  a  source  of  any  practical  inconve- 
nience. Every  Public  Meeting  appoints  its  own  chairman,  as 
its  first  step.  And  it  has  been  shown  that  many  Acts  of  Par- 
liament bearing  on  Parish  affairs  expressly  declare  this,  as  to 
be  done.t  No  one  ever  heard  of  any  inconvenience  therefrom. 
Lord  Hardwicke  goes  on : — "  There  might  be  an  inconvenience 
on  the  other  side,  in  this  case,  to  say  the  power  is  lodged  in 
the  vicar ;  for  he  might  make  use  of  it  to  influence  which 
churchwarden  he  thought  fit,  against  the  sense  of  the  majority 
of  the  parishioners."  As  to  which,  the  reader's  attention  may 
be  recalled  to  the  just  remarks  of  Bishop  Stillingfleet,  on  the 
danger  of  entrusting  any  such  powers  to  the  Minister  of  any 
Parish.^ 

In  the  same  Report,  Mr.  Justice  Probyn  is  reported  to  have 
said,  explicitly,  that : — "  The  parson  is  not  a  constituent  part  of 
the  assembly ;  but  it  must  be  very  well  held  without  him  ;  and 
the  majority  must  determine  all  questions."  And  Mr.  Justice 
Lee  says : — "  There  is  no  difference  as  to  the  precedency  of  the 
parson  in  voting,  above  the  rest  of  the  parishioneVs ;  only  this 
distinction,  that  the  parishioners  vote  in  respect  of  their  as- 
sessments, and  the  parson  votes  in  respect  of  his  freehold : 
and  therefore  it  has  been  said  [even  this  is  put  thus  doubtingly] 
he  may  vote  though  he  pays  no  assessments."  § 

The  third  Report  of  the  case  records  the  judgment  of  Lord 
Hardwicke  and  the  others  as  follows  : — "  At  the  Trial,  no  pre-^ 
cedent  could  be  found  to  satisfy  me ;  and  I  do  not  believe  any  can 
be  found.  It  is  of  great  consequence  ;  but  nothing  that  has  been 
said  at  the  Bar  has  satisfied  me  that  this  is  a  good  adjournment, 
or  that  it  can  in  law  be  valid.     It  must  be  either  upon  custom, 

•  See  before,  p.  68. 

t  See  before,  pp.  57,  60,  62,  and  the  whole  of  Chapter  IV. 

1^  See  before,  p.  804.  §  Lee*8  Cases  temp.  Hardwicke,  pp.  276,  277. 
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or  by  the  Common  Law.  But  the  custom  is  not  set  forth,  and 
I  do  not  find  any  such  opinion  to  vest  a  power  in  the  parson. 
It  may  have  been  a  common  opinion,  but  that  is  not  a  sufficient 
ground  for  me ;  and  that  might  have  arose  from  select  vestries, 
or  from  a  particular  custom.*  .  .  .  And  even  supposing  the 
vicar  had  a  power  of  presiding,  it  does  not  follow  that  he  has 
the  power  of  adjourning.'*  The  doubting  expressions  of  Mr. 
Justice  Lee,  as  to  the  right  of  the  parson  even  to  be  present 
and  vote,  are  here  more  plainly  expressed  than  in  the  last 
quoted  report,  though  in  quite  different  language.  It  is  clear, 
therefore,  that,  in  point  of  fact,  he  expressed  himself  thus 
doubtingly  at  some  length.  "  The  parson  perhajps,^^  says  he, 
"  has  a  right  of  sitting,  from  his  freehold  in  the  church.  But 
I  do  not  think  that  can,  any  ways,  give  him  a  greater  right  or 
authority  than  any  of  the  other  members  of  the  assembly.' 't 

Comment  on  this  case  is  unnecessary.  It  is  a  direct  autho- 
rity of  Common  Law  Principle  against  the  attempts  at  eccle- 
siastical encroachment  which  distinguish  modem  times ;  and  is 
simply  in  strict  accordance  with,  and  confirmation  of,  what  have 
already  been  proved  to  be  the  spirit  and  the  letter  of  even  the 
true  Ecclesiastical  authorities  themselves. 

The  force  of  this  case,  and  of  all  the  proof  already  given,  is 
but  cumulatively  strengthened  by  the  solitary  case  J  which  the 
imagined  supporters,  but  real  degraders,  of  the  authority  and 
influence  of  the  Church,  cite  in  favour  of  the  attempt  at  as- 
sumption by  the  Minister  of  domination  over  Parish  Meetings. 
The  latter  case  occurred  in  1819.§ 

It  was  a  case  where,  a  rector  having  attempted  to  take  the 
chair,  on  the  pretence  of  right,  at  a  Parish  Meeting,  a  Parish- 
ioner was  moved  to  the  chair,  and  the  motion  was  carried.  The 
Rector  cited  this  chairman  in  the  Ecclesiastical  Court ;  and  a 
prohibition  against  the  ecclesiastical  court  proceeding  in  the 
matter,  was  sought  in  the  King's  Bench.  It  is  a  very  remark- 
able circumstance,  that  the  only  authority  attempted  to  be  cited 
against  the  prohibition  issuing  (that  is,  in  favour  of  the  alleged 
right  of  the  Eector)  was  the  form  given  in  Gibson's  *  Codex,' 
already  quoted  :||  a  reference  which  has  been  shown  to  bear,  in 
fact,  directly  the  other  way.     Thus  naturally  does  one  illegal 

*  Compare  above,  p.  318,  Lee's  report  of  these  words ;  and  p.  299. 
t  Fortescue's  Reports,  p.  172.  X  See  before,  p.  294,  note. 

§  WUson  V.  M'Math,  3  B.  &  Aid.  241.  11  Before,  p.  299. 
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attempt  fall  back  upon  another  illegal  attempt  in  order  to  sap* 
port  itself.  Such  is  the  History  and  Progress  of  all  Usurpa- 
tions. The  judgment  given  by  the  Court  of  King's  Bench  is, 
however,  one  of  the  most  striking  cases  of  capricious  inconsis- 
tency to  be  found  in  the  annals  of  that  court.*  It  contrasts 
strongly  and  humiliatingly  with  the  independence  of  tone  and 
logical  strength  which  were  shown  in  the  case  of  Stoughton  v. 
Reynolds.  The  court  refused  the  prohibition  on  the  ground 
that,  because  the  meeting  teas  held  in  a  church,  it  was  fit  that 
the  ecclesiastical  courts  alone  "  should  have  authority  over  the 
order  and  proceedings  of  a  meeting  held  in  such  a  place." 

Such  a  decision  is  absolutely  unmeaning.f  It  is  no  less  in- 
consistent and  novel.  The  church  has  been,  for  many  centu- 
ries, the  usual  place  where  parish  meetings  have  been  held.J 
It  is  the  place  where  those  fulfilling  secular  duties,  without 
even  the  presence  of  the  Minister,  are  actually  required  to 
meet  by  many  Acts  of  Parliament ; — such  as  the  43  Eliz.  c.  2, 
and  the  10  Anne,  c.  20;  both  of  which  have  been  already 
quoted.  The  very  meeting  in  the  case  of  Stoughton  v,  Eey- 
nolds,  in  which  the  Court  saw  and  emphatically  affirmed  the 
danger  of  giving  the  parson  too  much  power,  was  held  in  the 
church.  Yet  the  same  Court,  in  1819,  would,  under  colour  of 
some  mystic  and  imintelligible  doctrine,  disguised  in  the  phrase 
"  ratione  loci,**  hand  it  over  to  the  Ecclesiastical  Court  to 
determine  whether  or  not  ecclesiastical  domination  is  to  over^ 
ride  every  parish  !  Churchwardens,  Overseers,  Surveyors,  and 
many  other  officers,  have  been,  for  centuries,  always  elected  in 
the  Church.  Church  rates,  and  other  rates,  are  made  in  the 
Church.  Every  day  the  Court  of  Queen's  Bench  grants  its 
Mandamus  and  its  prohibition,  on  this  and  that  matter,  in  im- 
mediate relation  to  these  elections,  rates,  and  other  proceed- 
ings. All  this  has  been,  and  is,  wTong  and  illegal,  if  the  novel 
doctrine  of  the  case  in  question  is  right.  It  is  impossible,  in- 
deed, that  anything  more  weak  or  unsustainable  than  the  deci- 
sion in  that  case  can  be  conceived.  It  is,  moreover,  palpably 
inconsistent  with  its  own  state  of  facts.  The  very  occasion  in 
question  was  a  meeting  touching  an  action  of  ejectment  as  to 

*  See  close  of  note,  pp.  271,  272. 

+  The  case  of  Wenmouth  r.  Collins,  2  Ld.  Raymond,  850,  has  no  sort  of 
analogy.  That  was  a  case  of  assault  (see  5  &  6  Ed.  VI.  c.  4)  ;  not  one  of  a  re- 
gular public  meeting,  held  by  Common  Law.       X  See  before,  pp.  53,  54. 
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lands — that  is,  an  action  that  can  be  proceeded  with  in  the 
Courts  of  Common  Law  only.  Degge,  in  his  *  Parson's  Coun- 
sellor,* expressly  lays  it  down  that  "  the  spiritual  courts  have 
not  power  to  determine  the  right  or  property  of  lands  or  goods."* 
But  they  clearly  have  this  power,  if  they  are  to  be  allowed  to 
adjudge  concerning  the  "  order  and  proceedings^^  of,  and  as  to 
who  shall  have  dominant  authority  in,  all  Parish  Meetings  ; — 
in  which  meetings  such  matters  are,  as  has  been  shown  through- 
out these  pages,  what  continually  and  chiefly  come  in  question ; 
and  in  which  meetings  it  is  always  the  duty  of  the  Parish  of- 
ficers to  have  the  subject  discussed,  before  they  begin  any  such 
legal  proceedings.  The  case  in  question,  if  Law,  would  give  the 
Ecclesiastical  Courts  authority,  and  the  exclusive  authority,  to 
determine  all  points  touching,  or  arising  out  of,  every  matter 
ever  done  in  a  Parish  Vestry, — ^whether  as  to  choice  of  officers, 
Bates,  Highways,  Actions  at  Law  to  defend  the  Parish  rights, 
or  anything  else !  More  conclusive  answer  than  this  case  thus 
itself  supplies  to  its  own  attempt  to  "make"t  such  astounding 
Law,  cannot  be  needed.  It  will  be  useful,  however,  further  to 
illustnite  its  inconsistency  and  un.^oundness. 

Had  the  case  been  one  touching  Church  Bates,  it  would, 
though  unsustainable  as  Law,  still  have  been  able  to  be  under- 
stood. The  ''  ratio  loci^*  would  then,  at  any  rate,  have  had  a 
colour  of  meaning.  Some  have,  though  erroneously,  supposed 
that  the  cognizance  of  matters  touching  Church  Bates  is  proper 
for  the  exclusive  jurisdiction  of  the  Ecclesiastical  Courts.  Thus 
Watson,  who  (like  all  other  real  authorities)  has  nothing  to  say 
in  favour  of  the  parson's  presiding  at  any  Parish  meeting,  does 
go  so  far  as  to  say  that  "  the  cognizance  of  JRates  made  for 
reparation  of  churches  and  churchyards,  belongs  to  the  spi- 
ritual court ;  and  prohibitions  have  been  often  denied."  J  And 
it  would,  indeed,  be  far  more  intelligible  that,  if  the  jurisdic- 
tion of  the  Ecclesiastical  Courts  is  to  prevail  on  any  point,  it 
should  do  this  in  what  concerns  the  actual  sustaining  of  the 
very  fabric  of  the  church,  than  that  it  should  thus  be  para- 
mount in  what  concerns  the  question  of  who  shall  fill  the  chair 
at  a  meeting  of  Parishioners  held  to  determine  on  an  action  of 
ejectment,  or  on  the  repair  of  Highways,  etc.  etc. ;  matters  that 

*  I)e?ge>  p*  1^7.     See  also  after,  p.  321  notet^ 

+  See  before,  p.  18. 

:^  Watson's  '  Clergyman'fl  Law,*  1725,  p.  642.    But  see  next  page. 
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have  so  possible  connection  with  ecclesiastical  concerns.  It  has 
been  already  seen  that  the  Court  of  Eling^s  Bench  will  inter- 
fere, by  prohibition,  in  cases  of  Churchwardens ;  and  even  of 
Sextons,  of  Parish  Clerks,  etc.  etc. ; — all  of  these  being  treated 
as  temporal  officers.  It  is  hardly  credible,  and  not  a  little  humi- 
liating, that,  when  the  mere  chairmanship  of  a  Parish  meeting 
comes  in  question,  the  court  which,  in  1736,  plainly  expressed 
its  fear  of  the  parson's  having  too  much  influence,  should,  in 
1819,  have  forgotten  itself  so  far  as  to  confess  itself  paralyzed; 
and,  in  the  face  of  all  reason  and  authority,  have  done  its  best 
to  hand  over  all  Parish  affairs,  without  exception,  to  the  ex-parte 
dealing  of  the  Ecclesiastical  Courts ! 

But  it  has  long  ago  been  settled,  since  as  well  as  before  this 
anomalous  case,  that  the  Court  of  King's  Bench  will,  in  fact, 
maintain  Degge's  doctrine.  The  pretence  of  ratione  loci  is 
simply  futile.  Even  the  question  itself  of  Church  Bates  is  not 
allowed  to  be  subject  to  ecclesiastical  rule.  The  Braintree  case 
has  settled  all  doubts  on  this  matter — where  any  had  before 
existed  in  the  minds  of  those  who  had  not  thoroughly  examined 
the  subject.  That,  too,  was  a  case  of  the  "  proceedings  of  a 
meeting"  held  in  a  Church ;  and  it  arose,  like  the  case  of  Wil- 
son V.  McMath,  above  alluded  to,  out  of  an  application  to  the 
Court  of  Queen's  Bench,  for  a  Prohibition  to  the  ecclesiastical 
courts  against  their  entertaining  the  question.  How  shortly 
and  easily  would  that  long  and  troublous  case  have  been  settled, 
had  the  case  of  Wilson  v.  McMath  been  Law !  It  was,  indeed, 
there  said  by  the  defendant,  that  the  plaintiffs  '^  were  bound  to 
show  that  the  court  sought  to  be  prohibited  had  no  jurisdic- 
tion." But  this  was  unheeded.  The  House  of  Lords  confirmed 
the  prohibition  against  the  right  and  power  of  the  ecclesiastical 
Courts  to  adjudicate  in  the  matter.  This  case  overrules,  there- 
fore, the  extraordinary  and  unsupported  novelty  attempted  to 
be  set  up  in  the  case  of  Wilson  v,  McMath ;  in  which  case  the 
Court  did  not  pretend  to  cite  any  authorities,  or  to  give  any  rea- 
sons; but  merely  bowed  before  the  shadow  of  the  "  locus  in  quo:" 
— stood  aghast,  utterly  paralyzed  ^^  ratione  lociy*  because  the 
meeting  was  held  in  a  Church !  The  Braintree  case  was  itself 
a  case  arising  out  of  the  proceedings  of  a  Parish  Meeting  held 
in  a  Church ;  and  proceedings,  moreover,  on  a  matter  relating 
solely  to  that  Place;  for  it  was  the  case  of  a  Church  Bate. 
Were  Wilson  v,  McMath  of  any  authority,  as  Law,  this  would 
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have  settled  the  question,  and  the  prohibition  would  have  been 
successfully  resisted  in  that  celebrated  case.  But  no  one  con- 
nected with  that  case  ventured  to  risk  his  reputation  bj  resting 
on  so  shallow  a  ground ; — though  that  ground,  if  sustainable 
at  all,  would  have  been  much  more  applicable  there  than  it  was 
in  the  case  of  Wilson  v.  McMath.  The  latter  case  was  quietlj, 
but  wisely,  disregarded  and  set  aside  in  all  the  Judgments  of 
all  the  Courts  on  the  Braintree  Case. 

Without  saying  more  on  a  point  so  plain,  it  is  sufficient 
to  quote  the  unanimous  language  of  all  the  Judges  of  England, 
as  recorded  and  approved  by  Lord  Coke.  **  When,**  they 
wisely  remark,  "  the  ecclesiastical  courts  will  deal  with  matters 
of  temporal  contracts  [concern],  coloured  with  pretended  eccU" 
siastical  matter,  we  ought  to  prohibit  them.*'  And  again : — 
''  Matters  incident,  that  fall  out  to  be  mere  temporal,  are  to  be 
dealt  withal  in  the  temporal,  and  not  in  the  ecclesiastical 
court.'*  The  question  of  Chairman  of  a  Parish  meeting  is,  be- 
yond a  doubt,  a  "  mere  temporal'*  matter  : — far  more  so  than  the 
ofSce  of  Sexton  or  Parish  Clerk  can  be.*  Not  even  the  "  colour 
of  pretended  ecclesiastical  matter"  can  be  got  out'  of  the  fact 
of  such  meeting  happening  to  be  held,  according  to  ancient 
right.  Law,  and  custom,  within  the  walls  of  a  church.  That 
fact  is  but  an  immaterial  "  matter  incident.'*  Well  may  the 
same  judges  add,  in  the  same  record,  that  '^  the  temporal  Courts 
must  always  have  an  eye,  that  the  ecclesiastical  jurisdiction 
usurp  not  upon  the  temporal."!  This  eye  was  certainly  not 
open  when  the  Court  of  King*s  Bench  abdicated  its  functions 
in  1819. 

Let  us  now  see  how  the  ex-parte  tribunal  of  the  ecclesiastical 
court,  to  which  the  liberties  of  Parishes  were  thus  unlawfully 
handed  over,  dealt  with  the  matter  thus  wrongfully  referred  to 

*  See  before,  pp.  195,  199,  noteSf  that  these  are  held  to  be  temporal  ojQi- 
oes,  of  which  the  Common  Law  Courts  claim  cognizance. 

f  Coke,  Second  Institute,  pp.  609,  613,  615.  The  whole  of  the  Answers 
of  the  Judges  there,  from  p.  601  to  p.  618,  are  well  worthy  of  the  most 
attentiye  perusal  and  study.  It  is  on  a  later  page  of  the  same  tractate  that 
the  true  statesmanship  and  enlightened  patriotism  of  Coke, — to  whom  the 
liberties  of  Englishmen  owe  so  much, — are  shown  in  the  following  very 
striking  passage : — "It  was  said,  that  this  tended  in  prcejvdicium  ecclesicuticce 
UberteUia.  The  Parliament  thereunto  answered  (which  18  worthy  to  BB 
WBITTEN  IV  LETTERS  OF  GOLD),  Nec  debet  did  in  prcejudicium  Ecclesiaaticce 
libertatit,  quod  pro  JUge  et  Eepvhlica  necenarium  vrweniiur." — 2nd  Inst. 
p.  625. 
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it.*  The  judgment  given  by  that  court  cannot  fail  to  recall  a 
passage  in  Ayliffe,  where  he  speaks  of  some  who  "  sit  as  judges 
in  our  ecclesiastical  courts,  and  determine  lawsuits,  without 
any  knowledge  of  the  Law."t  At  the  same  time,  such  un- 
equivocal mis-statements  of  fact  are  found  in  it,  that  want  of 
knowledge  of  the  Law  will  not  alone  serve  as  an  excuse, — poor 
as  the  latter  would  be.  Biassed  as  the  judgment  of  an  ecclesias- 
tical court  will  necessarily  be,  on  a  matter  touching  the  aggran- 
dizement of  clerical  authority  and  control,  21x1  ex  parte  statement 
is  rarely  marked  with  so  much  disingenuousness,  mis-statement, 
and  iUogicalness,  as  are  here  found.  'It  does  but  add,  however, 
another  illustration  of  the  conscious  illegality  of  the  pretensions 
attempted  to  be  set  up,  when  it  ia  seen  that  it  is  only  by  such 
disingenuousness,  mis-statement,  a^d  iUogicalness  that  even  any 
colour  of  a  case  can  be  pretended  to  be  made  out. 

It  will  be  clear,  at  the  outset,  that  when  the  matter  was  in 
the  hands  of  the  ecclesiastical  court,  the  ecclesiastical  law  was 
binding ;  and  ought  to  have  been  referred  to  and  abided  by  as 
the  guide  and  rule  of  the  decision.  What  that  law  is,  as  bear- 
ing on  this  matter,  has  already  been  shown.  It  will  strike 
every  candid  searcher  after  truth  as  extraordinary,  that  all  refe- 
rence to  this  Law  is  carefully  avoided  by  the  ecclesiastical 
Judge,  in  dealing  with  this  case.  Such  however  is  the  fact. 
That  reference  would  at  once  have  destroyed  the  pretence 
which  this  judgment  seeks  to  sustain. 

It  would  be  impossible  to  notice  all  the  mis-statements  and 
iUogicalness  that  occur  in  this  judgment.  A  few  principal 
points  only  can  be  taken.  After  an  assumption  of  universality 
and  reasonableness,  both  equally  unfounded,  the  "  inconve- 
nience" is  dwelt  upon  that  would  result  if  the  Minister  were 
not  to  take  the  chair.  It  wiU  hardly  be  believed  that  such 
a  preposterous  ground  could  be  urged.  The  propounding  it  is 
conclusive  proof  that  the  absence  of  any  real  ground  in  sup- 
port of  the  pretensions  set  up,  was  strongly  felt.  Lord  Hard- 
wicke  had  answered  this  eighty  years  before.  The  practice  of 
every  Public  meeting  daily  answers  it.J 

Following  this,  there  come,  in  a  few  lines,  as  many  mis- 
statements, perversions,  and  unwarranted  assumptions,  of  fact, 
:ia  are  well  able  to  be  crowded  into  so  short  a  space. 

•  8  B.  &  Aid.  244.  f  Ayliffe'a  *  Parergon/  p.  ISe. 

X  See  before,  p.  814,  and  notes. 
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"  The  minister,"  it  is  said,  "  is  not,  in  consideration  of  law,  a 
mere  individual  of  vestry,  as  has  been  contended :  nor  is  he  in 
any  instance  so  described.  On  the  contrary,  he  is  always  de- 
scribed as  the  first,  and  as  an  integral  part  of  the  parish.  The 
form  of  citing  a  parish  proves  this  position,  namely,  as  *  the 
minister,  churchwardens,  and  parishioners,'  he  being  specially 
named : — such  is  the  legal  description  of  a  parish  in  all 
formal  processes.  So  far,  therefore,  from  being  a  mere  in- 
dividual, the  proper  description  of  a  parish,  in  vestry  assem- 
bled, is,  *the  minister,  churchwardens,  and  parishioners  in 
Vestry  assembled.*  *' 

It  has  been  already  seen  to  have  been  expressly  laid  down  by 
distinguished  judges,  that  the  minister  is  hut  a  mere  individual 
of  the  Yestry ;  that  all  present  are  on  an  equal  foot ;  that  the 
minister  is  ^^ not  an  integral  part  of  the  parish;"*  and  that 
"Parishes  were  instituted  for  the  ease  and  benefit  of  the 
people,  and  not  of  the  parson.* 't  It  is  not  true, — it  is  the  re- 
verse of  the  fact, — that  the  proper  name  of  a  Parish  is  "  the 
minister,  churchwardens,  and  parishioners.'*  On  the  contrary, 
it  has  been  already  shown  that  the  churchwardens  may  sue  the 
minister  himself  as  a  "  mere  individual,"  and  on  behalf  of  the 
Parish.  Nay,  the  Court  of  Queen's  Bench  will  issue  a  prohi- 
bition against  the  parson  taking  any  proceeding,  even  in  the 
spiritual  court,  in  respect  to  things  though  annexed  to  the 
church  itself.J  On  the  other  hand,  it  is  the  Churchwardens, 
and  not  the  Parson — either  alone  or  with  them — who  must 
sue  even  for  damage  done  to  seats  affixed  to  the  church.  It 
is  they,  and  not  the  Parson,  who  alone  can  sue  for  any  wrong 
or  injury  done  to  any  other  property  belonging  to  the  Parish. § 
Moreover  than  this,  the  fact  has  been  shown  to  be,  that  they 

*  Before,  p.  314.     See  also  Mawly  v.  Barbet,  2  Esp.  689. 

+  See  before,  p.  71. 

t  lIloll.Ab.393,625;  1  Roll.Rep.57j  Co.Litt.l86;  3rdIn8t.202;Starky 
V.  Watlington,  2  Salk.  547.  Even  in  the  case  of  Books  taken  out  of  a  library 
left  solely  for  the  use  of  the  Minister,  be  cannot  sue  in  his  own  name :  see 
7  Anne,  c.  14,  s.  2.  It  is  unnecessaty  to  illustrate  the  matter  further,  since 
there  is  no  point  more  clear  than  that  the  minister  is  not  an  integral  part 
either  of  the  Vestry  or  the  Parish.  See  before,  p.  195  note.  It  must  not  be 
forgotten  that,  so  long  ago  as  31  Edw.  I.,  there  was  a  law  passed  *'  Ne  rector 
prostemat  arbores  in  cemeterio." 

§  See  the  case  ab-eady  cited.  Year  Book,  11  Henry  IV.  fo.  12,  before,  p.  297  ; 
also  8  Henry  VII.  fo.  12.  Many  cases  on  the  matter  are  also  collected  in 
Watson's  *  Clergyman's  Law,'  pp.  382,  390.     See  before,  p.  312,  note  f. 

p  3 
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must,  in  their  proceedings,  describe  the  damage  and  loss  as 
done  and  suffered  simply  to  or  hj  *'  the  inhabitants  of  the  said 
parish."  The  form  and  course  of  legal  proceedings  therefore 
distinctly  disprove,  instead  of  sustaining,  the  assertions  that 
the  minister  is  an  integral  part  of  the  parish,  and  that  the 
legal  description  of  the  Parish  includes  him.  Thus  also,  when 
any  suit  or  proceeding  or  indictment  is  brought  against  a  Pa- 
rish, it  is  described  as  against  '*  the  inhabitants  of  the  parish 

of .'*     What  is  more, — in  all  the  numerous  Statutes  cited 

in  the  first  chapter,  the  minister  is  never  once  alluded  to. 
"The  provost,"  "the  provost  and  four,"  "the  constable,"  or 
"  the  churchwardens,"  are  often  named :  never,  "  the  minister." 
Throughout  the  Inquisitiones  Nonarum,  those  invaluable  records 
of  Parish  Proceedings  in  the  fourteenth  and  fifteenth  centuries, 
the  minister  remains  unnoticed, — except  for  the  lay  parishioners 
to  give  their  independent  return,  unaffected  by  his  presence 
(much  less  presidency),  as  to  the  value  of  his  living,  etc.  The 
universal  experience  of  the  land  proves  that  no  one,  except  this 
ecclesiastical  judge,  ever  dreamed  of  the  minister  being  an  "  in- 
tegral part  of  the  parish," — even  if  he  has,  ^^  perhaps,^  a  "  right 
of  sitting"  in  the  Vestry  meeting.*  A  Vestry  and  its  proceed- 
ings are,  unquestionably  and  indisputably,  just  as  good  and  valid 
in  his  absence  as  in  his  presence  ;  which  they  of  course  could 
not  be  if  he  formed  an  integral  part  of  it. 

The  ecclesiastical  judge  next  proceeds  to  mis-state,  in  order 
to  evade,  the  point  of  Stoughton  v,  Eeynolds  ; — ^it  being  im- 
possible otherwise  to  get  over  the  authority  and  force  of  that 
case.  It  is  pretended  that  it  did  not  at  all  turn  on  the  right  to 
preside : — ^the  real  facts  as  to  which  have  been  already  seen.  It 
is  curious, — and  an  amusing  illustration  of  Ayliffe's  remark  as 
to  the  want  of  a  knowledge  of  the  Law  by  some  ecclesiastical 
judges, — ^that  the  ecclesiastical  judge  in  this  case,  though 
he  professes  to  quote  the  reported  case  of  Stoughton  t^. 
Beynolds  from  the  identical  Eeports  already  cited  here,  does 
not  even  quote  them  correctly !  No  wonder  that  a  judge  who 
will  not  take  the  trouble  to  quote  correctly  from  printed  ac- 
cessible reports  of  an  important  case,  should  omit  all  research 
into  the  more  pains-needing  inquiry  into  ecclesiastical  law  bear- 
ing on  the  matter ;  and  that  he  should,  therefore,  give  an  un- 
sound and  erroneous  judgment.     The  most  important  passage 

*  See  before,  p.  31  ff. 
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professed  to  be  quoted,  is  altogether  incorrectly  quoted ;  while 
it  is  untruly  intimated  that  what  is  quoted  is  all  that  is 
stated  in  that  case  bearing  on  the  subject;  and,  as  untruly, 
that  what  was  thus  stated  in  that  case  was  ''  mere  obiter  dictum 
upon  a  point  not  then  requiring  decision,  nor  even  arising  in  ar^ 
gwnenty*  The  proof  of  the  direct  and  inexcusable  untruth  of 
this  has  been  given  in  previous  pages. 

The  judgment  then  cites  what  it  admits  to  be  the  solitary 
authority  in  favour  of  the  pretensions  sought  to  be  established. 
That  authority  is  the  passage  from  Dean  Prideaux  already 
quoted  and  examined;  and  which,  it  has  been  shown,  tells 
clearly  the  other  way,  both  by  reason  of  the  actual  bearing  of 
the  authorities  cited  by  Prideaux,  and  by  reason  of  the  specific 
limitation  placed  in  it,  by  himself,  with  regard  to  the  point  in 
question. 

Two  Statutes  are  next  referred  to.  One  of  these  is  the 
General  Vestries  Act  of  68  Geo.  III.  cap.  69 ;  which  alludes, 
in  very  slipshod  phrase,  to  cases  "  where  the  rector,  or  vicar,  or 
perpetual  curate,  shall  not  be  present."  Though  carelessly 
worded,  this  phrase  neither  asserts  nor  enacts  anything ;  and 
it  can  in  no  way  afiect  the  common  right,  nor  the  Law  as  it 
stands.  It  is  no  authority  whatever  for  the  unlawful  practice ; 
and  simply  gives  an  example  of  the  erroneous  recitals,  as  they 
may  be  called,  contained  in  Acts  of  Parliament,  of  which  the 
lamentable  decay  of  constitutional  and  legal  knowledge  and 
grasp  of  mind  in  the  Legislature  has,  of  late  years,  enabled 
there  to  be  too  many  instances.f  But,  to  quote  such  words, 
80  found,  as  an  authority,  is  an  absurdity.  The  "giving 
,  powers  by  implication,"  would  indeed,  in  the  worda  of  Lord 

*  8  B.  &  Aid.  247.  Again  :^"  In  neiUier  [report]  is  It  stated  that  the 
right  of  the  minister  to  preside,  made  any  part  of  the  argument."  But  see  be- 
fore, pp.  311-315.  Such  mis-statements,  fh>m  the  mouth  of  the  ecclesiastical 
judge,  show  a  veiy  strongly-felt  consciousness  of  the  weakness  of  the  case  he 
was  seeking  to  sustain. 

f  See  Lord  John  Russell,  as  before  quoted,  p.  213,  note.  See  also,  p.  220, 
note  *  ;  and  the  same  thing,  forcibly  put,  in  S.  T.  Coleridge's '  Statesman's  Ma- 
nual,' 1816 ;  in  which  he  hopes  for  the  time  "  when  education  has  disci- 
plined the  minds  of  our  gentry  for  austere?  study  "  (p.  xzxii.) ;  and  well  says 
that  "  one  preliminary  to  an  efficient  education  of  the  labouring  classes,  is  the 
recurrence  to  a  more  manly  discipline  of  the  intellect  on  the  part  of  the  learned 
themselves ;  in  short,  a  thorough  re-catting,  of  the  moulds  in  which  the  minds  of 
our  Gentry,  the  characters  of  our  future  Land-owners,  Magistrates  and  Sena- 
tors are  to  receive  their  shape  and  fashion^'* — P.  52« 


324  PABSOX   OB   MIiriSTEB. 

Campbell,*  be  "a  strange  mode  of  legislation;"  the  attempt 
to  set  up  which,  no  court  would  listen  to.  All  this  Act 
really  does,  is  to  prove  that  the  minister  is  not  an  integral  part 
of  the  Vestry,  and  that  it  is  indifferent  whether  he  be  present 
or  absent.  It  is  plain,  indeed,  &om  the  mode  in  which  the 
ecclesiastical  judge  refers  to  this  Act,  that  he  feels  that  it 
weakens  instead  of  sustaining  his  case.  The  other  Act  is  the 
Select  Vestries  Act  of  59  Geo.  III.  c.  12.  The  judge  finds  it 
difficult  to  explain  away,  though  he  attempts  it,  the  fact  that 
in  the  latter  Act,  passed  the  very  next  year  after  the  one  last 
named,  though  the  minister  is  specifically  included  as  to  be  one 
of  the  Select  Vestry,  nothing  whatever  is  said  or  implied  about 
the  minister  being  chairman.  On  the  contrary,  though  it  is 
said  that  he  shall  be  on  the  Select  Vestry  (which  it  would  not 
be  necessary  to  say  were  he,  of  right,  even  a  member, — much 
more  an  "  integral  part")  it  goes  on  to  say,  not  by  any  infe- 
rential words,  but  in  positive  terms,  and  in  contempt  of  Grib- 
son's  form,  that  "  at  every  meeting,  a  chairman  shall  be  ap- 
pointed hy  the  majority  of  members  present,  who  shall  preside 
therein. "t  And  his  becomes  the  more  striking  because  the 
very  same  Act  not  heeding  the  mystic  "  ratione  loci'*)  says 
this  Select  Vestry  shall  meet  in  the  church.  J 

The  same  ecclesiastical  judge  is  singularly  infelicitous  in  an- 
other respect.  In  one  place  §  he  tries  to  make  it  out  that  poor- 
relief  is  a  quasp-ecclesiastical  matter  ;|| — and  that  therefore  the 
minister  ought  to  preside  at  Vestries  about  that, — the  Acts  of 
43  Elizabeth  and  of  3  William  and  Mary  to  the  contrary  not- 
vidthstanding.  In  another  place,^  he  seeks  to  evade  the  obvious 
force  of  59  Geo.  III.  c.  12,  which  tells  so  strongly  against  the 
claim  of  ecclesiastical  domioation  which  he  is  attempting  to 
bolster  up,  on  the  ground  that  poor-relief  is  a  temporal  matter  I 
These  arguments  are  both  of  them  as  plainly  inconsistent  with 
the  whole  case  attempted  to  be  made  out,  as  each  of  them  is 
inconsistent  with  the  other. 

•  R.  V.  Greene,  16  Jurist,  663. 

f  See  before,  p.  314.  Tlie  3  &  4  Wm.  IV.  c.  90,  may  also  be  quoted; 
which  explicitly  recognizes  the  election  of  chairman  by  ratepayers, — ^fearless 
of  the  "  inconvenience. "  But  very  many  other  examples  might  be  added  from 
other  Acts  of  Parliament. 

i  See  before,  p.  816.  §  Pp.  246,  247. 

il  He  is,  however,  even  here,  entirely  erroneous,  as  usual,  in  hiB  facts  ;  as 
will  be  seen  by  the  nimierous  quotations  ^ven  in  this  work.  See  note  to 
p.  308  ;  also  pp.  28-30,  95  and  note.  t  P.  249. 
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Having  thus  shown  the  value  of  the  solitary  case  on  which 
the  pretension,  of  the  Minister  to  dominate  in  the  affairs  of 
parishes  is  attempted  to  be  rested,  it  would  be  useless  to  follow 
the  subject  at  much  greater  length, — as  might,  however,  readily 
be  done.  It  is  equally  clear,  from  the  absence  of  the  assertion 
of  this  pretended  right  by  even  any  real  ecclesiastical  authority; 
from  the  emphatic  prohibition  of  the  exercise  of  any  such  func- 
tion by  ail  the  highest  ecclesiastical  authorities  themselves; 
from  the  nature  and  purport  of  the  Constitutions  referred  to  in 
the  solitary  authority  (that  of  Prideaux)  which  would  set  up 
even  a  single  and  restricted  instance — very  different  from  what 
is  set  up  in  our  day — of  the  exercise  of  such  a  function ;  frt)m 
the  positive  authorities,  on  Common  Law  Principles,  to  the 
contrary  ;  and  from  the  actual  character  of  the  solitary  case  in 
which  these  pretensions  have  been  attempted  to  be  sustained  ; 
— that  the  claim  of  the  Minister  to  precedency  in  the  Parish, 
or  to  fill  the  chair  at  Parish  meetings,  as  matter  of  right,  and 
without  the  special  choice,  on  the  occasion,  by  the  Parishioners, 
is  not  only  altogether  unwarranted,  but  is  absolutely  illegal ; 
that  it  is,  in  every  respect,  and  on  every  ground,  unlawful,  in- 
stead of  the  Law. 

In  addition  to  these  numerous  and  varied  proofs  and  illus- 
trations of  the  unlawfulness,  both  by  Ecclesiastical  and  Common 
Ljiw,  of  the  Minister  taking  the  Chair  at  Parish  meetings,  it 
may  not  be  amiss  to  call  attention  to  the  palpable  inconsis- 
tency of  the  modern  pretence  of  claim  set  up  in  that  behalf, 
with  the  position  of  the  Minister  in  respect  to  the  Churchwar- 
dens and  Parishioners,  as  illustrated  by  the  "  Injunctions^^  of  the 
founders  of  the  Eeformation  in  England,  and  by  the  "Articles 
of  Visitation  '*  which  the  Bishops,  if  they  fulfil  their  duty,  are 
bound  to  issue  and  have  answered  every  year.  These  Articles 
of  Visitation  have  been  already  fully  alluded  to,  and  quoted.* 

*  With  regard  to  these  InjunctionB  and  Articles,  it  may  be  well  to  state 
that  both  might  have  been  much  more  fully  quoted  to  the  same  effect  as  has 
been  already  done  in  pp.  93-96,  and  notei  ;  while  many  more  Articles,  fiom 
different  sources,  might  have  been  added.  "  Injunctions  "  were  is.sued  in  the 
time  of  Hen.  YIII.,  to  precisely  the  same  effect  as  those  issued  by  Edward 
VI.  and  Elizabeth,  quoted  p.  95,  (see  Burnett's  Hist,  of  the  Reformation, 
vol.  i.,  Records,  pp.  160-*163)  ;  though  these  are  not  usually  treated  as  so 
solemnly  issued,  and  of  such  mark  and  authority  in  the  History  of  the  Refor- 
mation in  England,  as  the  Injunctions  of  Edward  and  Elizabeth.  Nor  are 
they  so  full ;  though,  on  the  two  points  of  the  poor  and  of  scholars,  they 
happan  to  be  nearly  the  same.     The  Articles  of  Mountaigu,  Bishop  of  Nor- 
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Nor  is  the  inconsistency  less  striking  when  the  cases  of  com- 
bined or  separated  parishes,  under  Church-building  Acts  and 
otherwise,  are  remembered.     What  can  be  more  preposterous 
or  indecent  than  the  idea  of  the  Minister  of  one  particular 
Church  fabric,  within  a  parish  that  has  several  within  it,  pre- 
suming to  claim  a  right  to  preside  at  the  meetings  of  the  Bodj 
of  the  laymen  of  the  whole  place,  most  of  whom  are  entirely 
disconnected  with  his  church,  and  have  and  su])port  separate 
District  Churches  of  their  own,  and  who  belong  to  the  same 
parish  only  in  respect  to  affairs  purely  secular  ?    Yet,  under 
the  unlawful  system  of  encroachment  and  usurpation  that  some, 
in  our  day,  subserviently  submit  to,  the  Minister  of  such  indi- 
vidual church  would,  and  some  of  them  do,  set  up  a  claim  to 
nominate  one  of  the  secular  churchwardens  for  the  whole  of  the 
secular  Parish,  and  to  thrust  himself  into  the  chair  at  all  the 
meetings  of  the  whole  Body  of  the  Laymen,  for  secular  Parish 
affairs  !     Can  arrogance  go  further  P     This  amounts  indeed,  to 
a  redticHo  ad  absurdum  of  the  pretensions  unlawfully  set  up  ; 
while  it  affords  a  painful  comment  upon  the  nature  and  result 
of  ecclesiastical  encroachments  and  usurpation,  and  how  oppo- 
site these  are  to  the  simplicity  of  Christianity,  or  to  what  is  be- 
coming in  a  Minister  of  religion.   The  transparent  cover  of  reli- 
gious headship,  where  itself  reduced  to  an  indiscernible  shadow, 
is  made  the  pretence  for  domination  in  temporal  affairs !     The 
mockery  even  of  satire  could  go  no  further  than  this. 

I  have  reserved  till  the  last  one  authority ;  because  it  serves 
to  explain  how  it  has  happened  that  the  minister  has  gradually 
got,  in  many  places,  to  be  let  engross  a  position  to  which  he 
has  not  only  no  legal  right  or  claim,  but  his  engrossing  of 

wich,  quoted  on  p.  94,  are  well  worthy  of  attention,  though  not  included  in 
Sparrow.  It  will  be  found  that  these  Articles  go  so  &r  as  to  require  the 
Churchwardens  to  present  whether  the  Minister  meddles  in  secular  afihirs, 
even  in  what  concerns  his  own  household ;  these^  say  the  Articles,  being 
''  fitting  for  his  wife  or  servants,  not  himself,  who  hath  had  imposition  of 
episcopal  hands,  and  to  meddle  with  divine  employments.**  (Articles,  Tit.  III. 
art.  9.  I  quote  the  original  edition  of  1638.)  While  such  illustrations 
abundantly  demonstrate  the  inconsistency  (added  to  the  above-proved  ille- 
gality) of  the  attempt  to  set  up  a  claim  in  the  Minister  to  assume  precedency, 
and  to  take  the  chair,  at  Parish  meetings,  it  may  not  be  amiss  to  recall 
attention  to  the  rebuke  which  the  Court  of  Queen's  Bench  justly  gave,  a 
short  time  ago,  to  a  Minister  who  had  refused  to  give  those  explanations  to 
the  Parishioners  in  Vestry,  which  were  due  to  them.  (See  ex  parte  Doveton, 
Q.  B.  12  Nov.  1855,  referred  to  before,  p.  51,  note.) 
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which  is  directly  contrary  to  the  plain  letter  and  spirit  of  the 
Ecclesiastical  law,  as  well  as  to  the  whole  letter  and  spirit  of 
the  Common  Law. 

Lambard  is  a  writer  of  great  authority  on  all  offices  con- 
nected with  the  Parish.*  He  has  a  special  chapter  on  "  the 
Dutie  of  church-ministers,'*  following  (not  leading)  those  on 
the  duties  of  Constables,  Borsholders,  Tythingmen,  and  other 
Parish  Officers.  Entirely  innocent,  like  every  other  real  autho- 
rity, of  any  knowledge  of  the  Minister  as  an  integral  part  of 
the  Parish,  or  as  pretending  to  precedency  in  Parish  Meetings ; 
— treating  the  Parish  throughout  in  its  true  character  of  a  se- 
cular Institution  and  integral  part  of  the  Hundred  ; — he  thus 
speaks  of  him : — "  The  later  Lawes,  having  imployment  of 
many  to  make,  hath  borrowed  some  use  [mark  the  phrase],  in 
a  few  easie  matters,  of  spiritual  Ministers,  chiefly  for  the  helpe 
and  readinesse  of  their  pen,  which,  in  many  parishes,  few  or 
none  besides  they  can  serve  withall."t  He  then  enumerates 
what  the  use  is  that  has  been  thus  "  borrowed  "  by  these  "  later 
Lawes^^  of  the  minister  in  Parish  matters.  It  hardly  need  be 
repeated  that  presiding  at  Parish  Meetings  is  not  one.  The 
principal  use  thus  borrowed  is  the  keeping  of  a  few  Begistries 
— ^all  more  or  less  immediately  connected  with  his  regular 
duties  as  Minister. 

It  will  readUy  be  understood  that,  as  the  minister  was  thus 
called  on  to  keep  certain  registries,  because  he  could  always 
write,  he  would  frequently  be  present  at  the  Vestry  Meetings.^ 

*  'The  Duties  of  Constables,  Borsholders,  Tythingmen,  and  such  other 
low  and  lay  Ministers  of  the  Peace;  whereunto  be  adjoyned  the  several 
offices  of  Church  Ministers,  and  Churchwardens,  and  Overseers  of  the  Poor, 
Surveyors  of  the  Highwaies,  and  Distributors  of  the  Provision  against  noi- 
some Fowle  and  Yermine.*    By  William  Lambard,  ed.  1614. 

t  Lambard,  as  above,  p.  67,  and  see  before,  p.  187.  A  "use  "  of  similar 
nature,  in  the  city  of  London,  has  led  to  a  perversion  not  unlike  the  one 
under  present  consideration.  The  City  has  always  claimed,  rightly,  its  inde- 
pendent customs ;  and  that,  when  any  of  these  came  in  question  in  a  Court 
of  Law,  the  declaration  of  such  custom,  by  the  word  of  mouth  of  the  Re- 
corder, (u  tJu  mouthpiece  of  the  corporation,  shall  be  received  as  final  evi- 
dence of  what  the  custom  is.  But  this  is  only  at  tuch  mouth-piece.  The 
Corporation  themselves  properly  determine  the  fact.  The  Recorder  has  not, 
rightfully,  any  power  to  try  or  adjudge  the  custom.  Tet  to  such  a  usurpation 
has  this  "laudable  practice"  at  length  degenerated.  Compare  Plumer  v. 
Bentham,  Burrow,  248,  with  any  of  the  later  cases. 

^  It  is  to  be  noted  that  the  entries  in  the  registry  were  to  be  made  onee 
a  week,  in  the  presence  of  the  Churchwardens  and  others.    This  practically 
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Nothing  would  be  more  natural  than  that  a  minister  who  made 
himself  beloved  and  esteemed,  would — even  from  the  mechani- 
cal circumstance  of  his  being  at  the  table  with  books  and  pen 
and  ink — be  often  asked  to  fill  the  chair.  Put  into  it  thus,  at 
the  free  will  and  request  of  the  parishioners,  he  would  discharge 
the  duty  in  a  very  different  spirit,  and  be  regarded  in  a  very 
different  light,  from  one  who  assumes  a  right  of  precedence  in- 
dependent of  the  Parishioners,  and  presumes  to  engross  the 
chair  without  any  reference  to  their  wishes  or  feelings. 

The  language  of  Lambard  is  exceedingly  instructive  in  every 
way.  It  not  only  proves  the  want  of  any  such  precedency  as  is 
now  attempted  to  be  set  up,  but  it  clearly  shows  the  simple 
origin  of  the  fact  of  the  minister  being  so  much  as  present  at  the 
time  when  the  secular  affairs  of  Parishes  were  being  discussed. 
That  presence  was  very  far  from  being  due  to  precedence  or  au- 
thority. It  was  simply  incidental.  It  was  simply  that  the  service 
of  some  known  person  who  could  write,  should  be  "  borrowed  " 
"in  a  few  easy  matters."  It  is  well  worth  notice  that  the 
parishioners  themselves  have  always  been  so  justly  jealous  of 
ecclesiastical  domination,  that  it  is  but  rarely  that  the  minis- 
ter has  been  allowed  even  to  enter  the  records  of  the  Parish 
Meetings  in  the  Minute  Books.  It  will  be  found,  upon  refer- 
ence to  ancient  Parish  Minute  Books,  that  entries  continu- 
ally occur  of  persons  appointed  by  the  Parishioners  to  "  give 
constant  attendance  at  all  Parish  conventions  ;  to  vrrite  all  such 
orders  as  shall  be  then  and  there  made ;  and  to  engross  the 
same  fair  in  the  Towne  book  appointed  for  that  purpose.'**  And 
this,  although  the  minister  all  the  time  had  the  "  use  "  "  bor- 
rowed "  of  him  "  in  a  few  easy  matters,"  to  keep  the  registries 
of  certain  testimonials  t  and  of  all  christenings,  deaths,  and 
marriages.  Not  even  were  these  registries  allowed  to  be  made 
by  him,  except  in  the  presence  of  the  Churchwardens. ^ 

became  thus  a  Vestry  meeting.  For  the  very  same  reason,  too, — ^that  he 
could  always  write, — ^he  would  no  doubt  occasionally  be  asked  to  enter  the 
Minutes  of  the  Proceedings  of  Vestry, — ^but  not  as  Chairman.  Probably 
there  was  commonly  no  regular  system  of  Chairmanship  at  aU.  The  Con- 
stable and  Churuhwardens  were  head  officen,  and  had  their  natural  pre- 
cedency unquestioned. 

*  Minute  of  5th  January,  1709,  of  a  Convention  (Vestry  Meeting)  of  the 
Parishioners  of  Ardley  in  the  county  of  Herts.    See  before,  p.  204. 

f  These  Begistries  of  testimonials  are  enumerated  by  Lambard ;  but  they 
have  long  become  obsolete.  {  See  before,  p.  187. 
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It  has  been  necessary  to  treat  thus  at  length  on  the  subject 
of  the  position  of  the  Minister  in  respect  to  the  Parish,  on  ac- 
count of  the  unspeakably  mischievous  effects  which  have  fol- 
lowed from  the  modern  attempt  to  set  up  ecclesiastical  domi- 
nation in  the  secular  affairs  transacted  by  Parish  Vestries. 
Universal  experience  witnesses  to  these  mischiefs.  The  most 
common  sense  of  decency  recognizes  the  impropriety  of  the 
practice*  The  best  and  worthiest  ministers  of  the  Church  are 
fully  alive  to  the  evils  of  the  assumption  ;  to  its  inconsistency 
with  their  profession,  and  with  what  ought  to  be  their  practice ; 
and  to  its  necessary  tendency  to  bring  contempt  upon  the 
Church.  But  many  of  them  have  let  their  good  feeling  and 
judgment  be  overruled  by  the  suggestion,  that  they  are  called 
on  to  vindicate  what  are  Tepresented  as  the  rights  and  privi- 
leges of  the  Church  and  of  tbeir  own  successors.  It  has  been 
now  shown  that  there  can,  on  this  point,  be  no  greater  mistake. 
The  practice  has  been  here  proved  to  be  as  antagonistic  to  the 
Law  of  the  Church,  as  it  is  to  the  Common  and  Statute  Law  of 
the  Land.  It  has  no  warrant  of  authority,  of  reason,  or  of 
principle.  It  is  directly  in  the  teeth  of  all  these.  Beyond  this, 
it  places  the  ministers  of  the  Church  in  a  false  position,  and 
exposes  the  ministry  itself  of  religion  to  just  and  necessary 
contempt.  It  causes  men  to  look  at  the  holding  and  teaching 
of  a  certain  form  of  faith,  as  identical  with  a  spirit  and  practice 
of  domination  in  secular  affairs ;  a  spirit  and  practice  which  are 
felt  to  be  repugnant  alike  to  common  honesty,  and  to  the  most 
ordinary  sense  of  independence  and  of  self-respect. 

Por  those  who,  to  save  themselves  the  trouble  of  research 
into  a  matter  of  so  much  importance,  have  been  content  to 
copy  from  one  another  the  ex  'parte  opinion  given  in  such  a  case 
as  Wilson  t?.  McMath,  there  can  bo  no  excuse.  The  weakness 
and  unsustainability  of  that  case  are  apparent  on  its  face.  The 
Law  of  England  reaps  no  honour,  when  those  who  assume  the 
place  of  guides  and  expounders,  leave  unheeded  all  reference  to 
Principle  or  to  real  authority,  and  blindly  copy  from  one  an- 
other the  mere  note  of  a  case  that  violates  both,*  in  matters 
that  affect  the  practice  and  the  welfare  of  every  part  of  the 
country,  and  the  whole  moral  tone  and  temper  of  men  in  their 
local  communities.     Such  has  been  done  in  this  instance. 

But,  however  much  the  culpable  negligence  of  those  who 

*  See  before,  p.  195. 
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haye  written  upon  Parish  Law,  may,  of  late  years,  have  resulted 
in  dissuading  men  from  contesting  this  important  question,  and 
may  have  induced  Parish  Vestries  to  submit  to  so  wholly  un- 
warranted, unlawful,  and  indecent  an  usurpation,  rather  than 
involve  themselves  in  litigation, — and  so  certainly  has  disgusted 
many  of  the  best  men  from  going  near  such  meetings,  or  made 
the  latter  be  regarded  as  no  other  than  ecclesiastical  affairs ;  to 
the  great  injury,  in  either  case,  of  the  Public  Interests  and  the 
Common  Welfare, — it  has  now  been  demonstrated,  that  the 
attempt  to  set  up  any  pretensions  in  the  minister  of  a  Parish  to 
the  claim  of  precedence  in  the  Parish,  or  to  the  right  to  engross 
the  chair  at  meetings  of  the  Parishioners  held  at  any  time,  for 
any  purpose,  or  in  any  place,  is  altogether  unsustainable,  illegal, 
and  a  direct  violation  both  of  the  law  of  the  Church  and  of  the 
Land.     Such  an  attempt,  by  whomsoever,  and  how  insidiously 
soever,  sought  to  be  engrafted  on  our  system  of  parochial  ma- 
nagement, is  but  a  part  of  the  great  ecclesiastical  conspiracy, 
which  has  grown  up  chiefly  since  the  Beformation,  to  raise  the 
legal  condition  of  the  established  Church,  from  that  of  a  Body 
subordinate  and  truly  ministrant  to  the  State — according  to  the 
conditions  of  its  endowment — into  a  legal  position  of  indepen- 
dent, co-ordinate,  and  even  dominant  authority. 
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CHAPTEE  VII. 

SUBJECT  MATTERS  OF  PARISH  ACTION. 

The  general  characteristics  of  the  Parish,  as  an  integral  part 
of  the  State,  and  the  Institution  whose  complete  well-working 
ifl  the  most  vital  thing  to  the  internal  welfare  of  the  State, 
have  been  shown.  The  Officers  and  Committees  usually  ap- 
pointed to  carry  out  the  business  of  the  Parish,  together  with 
the  chief  characteristics  of  each,  have  been  passed  in  review ; 
and  such  particulars  and  authorities  have  been  given  as  will 
enable  the  practical  man  to  follow  up  any  point  of  detail,  either 
in  practice  or  question,  as  the  case  for  it  may  arise.  In  the 
present  chapter,  I  propose  to  lay  before  those  who,  whether 
officers  or  other  parishioners,  are  alive  to  the  responsibility  of 
their  position  as  citizens,  and  are  desirous  of  fulfilling  their 
duties  to  their  neighbours,  a  general  view  of  the  ordinary  mat- 
ters of  Parish  action ;  together  with  such  suggestions  as  may 
enable  the  purpose  of  such  action  to  be  in  each  case  best 
reached,  and  the  dangers  that  threaten  the  attainment  of  that 
purpose  to  be  understood,  and  so  warded  off. 

What  are  included  within  this  Chapter  must  not  be  under- 
stood as  defining  the  absolute  limits  of  Parish  action.  It  has 
already  been  shown  that  it  is  the  invaluable  characteristic  of 
the  Common  Law  of  England  that  it  consists  in  Principles, 
which  are  adaptable  to  circumstances  as  they  arise.  It  does  not 
know  finality  or  procrusteanism.  These  are  the  offspring  only 
of  the  pedant  and  the  doctrinaire ;  who  have  sought  indeed  to 
engraft  them  on  our  Statute  Law,  and  have  succeeded  too  well 
in  that  mischievous  object ;  but  who  have  not  yet  succeeded 
in  rooting  out  all  the  landmarks  of  the  Common  Law ;  though 
their  attempts  in  this  direction  make  the  thorough  under- 
standing of  those  Landmarks,  and  of  the  Principles  which  are 
identified  with  them,  the  more  necessary. 
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What  are  here  included,  are  the  more  usual  forma  in  which 
Parish  action  takes  place ;  while  the  numerous  authentic,  and 
hitherto  (with  very  few  exceptions)  unpublished,  practical  il- 
lustrations that  will  be  given  of  the  forms  of  action  that  have 
been  actually  taken,  at  different  times  and  in  different  places, 
as  circumstances  have  arisen,  will  give  so  complete  a  view  of 
the  working  and  adaptability  of  the  Institution  of  the  Parish, 
as  to  leave  no  person  of  ordinary  intelligence  without  a  clear 
notion  of  the  course  which,  under  whatever  circumstances  mav 
arise,  may  and  ought  to  be  taken,  in  accordance  with  those 
Principles  which  are  embodied  in  and  sustained  by  the  Common 
Law  of  England. 
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Sectioit  I. 

BOADS,   PATHS,   DRAIlfAGE,   AlTD  NTTISANCES. 

TsEBE  is  no  duty  which  surpasses  in  importance,  among  the 
business  of  the  Parish,  the  maintaining  its  Highways  in  such 
condition  that  they  shall  be  fit  for  the  passage  of  all  men ;  and 
the  taking  care  that  nothing  is  let  be  done,  on  or  near  them, 
which  shall  make  the  passing  over  them  dangerous,  offensive, 
or  inconvenient.  It  is  not  only  to  the  repair  of  the  roads  them- 
selves, but  to  everything  that  affects  the  safety,  wholesomeness, 
and  comfort  of  the  passage  along  them,  that  attention  is  bound 
to  be  given. 

This  was  enforced  centuries  ago,  in  the  habitual  practice 
under  the  Common  Law.  It  was  recognized  by  Statutes  which 
did  but  re-declare  the  Common  Law  duty  of  taking  care  that 
there  should  be  neither  dyke,  tree,  nor  bush,  whereby  any  man 
might  lurk  to  do  hurt  to  passengers,  within  two  hundred  feet 
of  either  side  of  any  way  ;*  and  that,  "  where  common  nuisances 
are  in  highways,  or  where  ditches  or  watercourses  adjoining 
unto  highways  are  not  scoured  and  dressed,  the  surveyors  shall 
see  the  same  reformed,  and  the  offenders  punished,  according 

to  law.'^t 

The  Law  of  England  as  regards  Highways  and  the  responsi- 
bility for  them,  does  not,  it  must  be  well  remembered,  rest  on 
any  Statutes,  old  or  new,  but  on  the  Common  Law.J  It  has 
been  well  observed  that  "  the  Common  Law  relating  to  High- 
ways is  nowhere  repealed.  It  exists  in  its  fuU  extent,  and  forms 
a  most  important  groundwork  for  the  provisions  of  the  Legis- 
lature. Without  a  knowledge  of  the  former,  an  acquaintance 
with  the  latter  will  infallibly  lead  to  error ;  for,  in  point  of  fact, 
the  most  material  parts  of  the  Law  upon  this  subject  (I  might 
say  all  its  principles)  are  derived  from  the  lex  non  scrip ta  [the 
Common  Law].     The  Acts  of  Parliament,  both  Highway  and 

•  13  Edw.  I.,  St.  2  of  Winchester.  +  18  &  14  Car.  II.  c.  6,  8.  3. 

X  Attention  is  recalled  to  what  has  been  already  said  on  the  real  value  of 
Statutes  in  such  cases,  pp.  10,  134,  228,  258,  etc. 
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Turnpike,  are  only  accumulative.  In  many  respects,  they  are 
merely  declaratory  of  the  Common  Law ;  and  in  a  great  mea- 
sure, the  penalties  imposed  by  them  are  additional  to,  but  do 
not  annul,  those  to  which  the  offenders  were  previously  liable. 
And  it  may  not  unfrequently  happen,  that  the  original  process 
by  indictment  will  be  preferable  to  the  summary  proceeding 
provided  for  by  Statute.  To  be  possessed,  therefore,  of  the 
Acts  of  Parliament  alone  (however  carefully  arranged)  is  to 
purchase  the  assistance  of  a  guide  who  is  himself  in  ignorance 
of  the  way,  and  who  cannot  fail  to  mislead.  The  Statutes  must 
be  illustrated  by  the  Common  Law ;  while  the  deficiencies  in 
the  latter  are  supplied  by  the  former.*** 

The  Common  Law  liability  of  the  Parish,  and  therefore  the 
duty  of  the  Surveyors,  to  repair,  and  keep  in  a  state  fit  for  con- 
venient use,  all  ways  within  it  to  the  use  of  which  the  public 
has  a  right,  is  a  liability  which  cannot  be  made  more  extensive 
by  any  Statute.  All  that  any  Statute  can  do,  is  to  make  de- 
claratory suggestions  as  to  modes  of  machinery  for  fulfilling 
that  liability  under  special  circumstances.  The  Common  Law 
liability  in  this,  as  in  many  other  cases,  stretches  beyond  the 
purview  of  any  Act  of  Parliament.  Thus,  though  a  highway 
shall  have  been  changed  into  a  turnpike  road  by  Act  of  Parliar 
ment,  if  this  turnpike  is  not  kept  in  repair,  the  parish  is  still 
liable  to  indictment.f 

The  distinction  between  a  Highway  and  a  Turnpike  Eoad  is 
important,  though  often  lost  sight  of.  A  Turnpike  Itoad  is 
that  in  which  a  special  right  exists,  accompanied  by  a  special 
obligation  of  repair ;  and  which  is  supported  by  special  contri- 
butions, taken  in  the  shape  of  toll.  J  A  Highway  is  a  Common 
Bight,  and  implies  a  common  obligation,  and  is  supported  by 
common  contributions. 

Some  part  of  the  Boundary  of  Parishes  usually  runs  in  the 
middle  of  Highways.  In  such  case,  the  Parish  on  each  side 
has  to  repair  up  to  the  middle  of  the  same  road.     The  incon- 

*  Wellbeloved  on  Highways,  preface,  p.  vi. 

f  See  1  Lord  Raymond,  725 ;  Rex  v.  St.  George*B,  Hanover  Square,  8 
Campbell,  222 ;  Rex  v.  Oxfordshire,  4  Barnewall  and  Cresswell,  194  ;  Rex 
V.  Netherthong,  2  Barnewall  and  Alderson,  179  ;  R.  v.  Lordsmere,  15  Q.  B. 
689 ;  R.  V.  Brightside  Bierlow,  13  Q.  B.  933.     See  also  2  Lewin,  C.  G.  19S. 

X  Under  special  circumstances,  aid  is  granted  to  some  Turnpike 'Roads 
out  of  the  Highway  Rates.  See  4  &  5  Vict.  c.  59 ;  which  has  been  con- 
tinued from  time  to  time  until  Ist  Oct.  1860,  by  17  &  18  Vict.  c.  52. 
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venience  of  such  a  proceeding  is  so  obvious,  that  there  is  pro- 
bably hardly  a  parish  which  has  not  in  its  chest  some  agree- 
ments with  adjoining  Parishes,  by  which  it  is  appointed  that, 
instead  of  each  mending  the  entire  longitudinal  half,  each  shall 
mend  the  whole  width  for  a  certain  distance.  Such  arrange- 
ments are  so  plainly  beneficial,  that  the  making  of  them  has 
become  expressly  suggested  in  the  later  Statutes  on  Highways. 
The  68th  section  of  the  present  Highway  Act  (5  &  6  Wm.  IV. 
c.  60)  does  little  more  than  state,  and  so  recommend,  the  old 
and  frequent  Common  Law  and  Practice  on  this  matter; 
adding,  however,  a  means  by  which,  if  one  parish  shall  be  dis- 
posed to  be  imreasonable,  the  end  shall,  nevertheless,  be  accom- 
plished. The  means  thus  devised  are,  however,  neither  so  con- 
stitutional nor  satisfactory  as  could  be  wished. 

With  respect  to  Bridges,  the  repair  of  them  does  not  fall 
upon  the  Parish.  The  origin  of  this  is,  no  doubt,  the  fact  that 
streams  and  brooks  are  very  often  the  Boundary-lines  of  Pa- 
rishes ;  whence  the  Bridge  crossing  such  stream  cannot  be  said 
to  be  in  either  Parish.  The  Common  Law  is  clear,  that  "  of 
common  right,  the  whole  county  must  repair "  all  bridges,* 
unless  the  obligation  can  be  specifically  shown  to  have  always 
lain  elsewhere.  An  Act,  already  alluded  to,t  commonly  called 
"  the  Statute  of  Bridges,"  was  but  declaratory  of  the  Common 
Law.  It  remains  the  law  to  this  day. J  The  County  is  also 
bound  to  repair  the  Highways  to  the  extent  of  three  hundred 
feet  on  each  side  of  the  Bridge  ;  and  has,  for  that  purpose,  the 
same  powers  as  the  Parish  has  for  the  repair  of  other  Highways. 

The  Surveyors  are  bound  to  keep  in  repair  all  the  other 
Public  ways  within  the  Parish.  Very  much  will  always  depend 
on  the  circumstances  of  each  Parish.  "What  will  be  a  good  road 
in  a  farm  district,  may  be  quite  unsuitable  in  a  suburb  or  town. 
It  is  always  cheaper,  however,  to  keep  the  roads  in  good  con- 
dition than  in  bad.  To  keep  the  roads  well,  requires  but  atten- 
tion, and  the  application  of  a  few  simple  rules.  If,  for  instance, 
a  road,  however  much  " metal"  be  put  on  it,  is  allowed  to  soak 

•  Coke,  2  Inst.  701.  f  22  Hen.  VIII.  c.  6.   See  before,  p.  106. 

t  The  Act  43  Qeo.  III.  c.  59,  is  the  only  Act  that  practically  affects  the 
liability.  Section  5  of  that  Act,  made  it  necessary  that  bridges  newly  built 
should  be  approved  by  the  County  Surveyor  in  order  to  make  the  County 
liable.  This  does  not  extend  to  the  repair,  or  even  rebuilding,  of  bridges 
older  than  1803.  R.  v.  AVilts,  1  Salkeld,  359  ;  R.  v.  Lancashire,  2  B.  and 
Ad.  813  ;  R.  v.  Devonshire,  5  B.  and  Ad.  383. 
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with  wot,  ether  from  below  or  above,  it  soon  becomes  rotten. 
Convenient  traffic  on  it,  for  man  or  vehicle,  is  thus  hindered  ; 
and  it  gets  rapidly  worse  and  worse.  To  prevent  this,  perma- 
nently and  efTectuall  J,  it  is  necessary  that  it  shall  be  made  of  a 
material  that  will  become  well  bound  and  compactly  hard,  and 
of  a  shape  that  will  throw  off  the  wet ;  that  it  shall  not  be  let 
get  into  hollows,  wherein  the  wet  may  lodge ;  that  unnecessary 
wet  shall  not  be  let  drop  on  it ;  nor  impediments  exist  to  the 
free  action  of  drying  winds  and  sunshine  over  it.  Every  road 
should  be  made  on  a  regular,  though  gradual  and  slight,  rise 
towards  the  centre ;  which  should  fall  each  way :  and  every 
break  in  the  crown  of  this  arch  should  be  instantly  repaired. 
The  sides  should  be  so  made  and  kept  as  to  drain  off  all  wet 
quickly.  But  on  these  things,  like  all  other  practical  ones,  no 
arbitrary  rule  can  be  laid  down.  A  road  in  a  flat  country  will 
need  to  have  more  rise  in  the  middle  than  a  road  in  hilly  or 
even  slightly  rolling  country.* 

Economy,  as  well  as  convenience,  again,  dictate  that  the 
make  and  repair  of  the  road  should  be  done  with  a  material 
which  is  hard  and  tough,  and  which  thus  binds  thoroughly; 
not  with  one  which  either  binds  with  difficulty,  or  is  brittle,  or 
is  soft  and  easily  cut  up  when  bound.f  Using  the  material,  be 
it  what  it  may,  in  the  state  of  rounded  pebbles,  should  always 
be  avoided.  These  will  never  bind.  They  will  pound  up  and 
make  a  disagreeable  grit.  To  bind  well,. they  must  be  broken 
with  an  angular  fracture.  The  smaller,  within  reason,J  this 
material  is  thus  broken,  the  better ;  and  with  the  less  waste 
and  greater  firmness  and  durability  it  will  bind.  Large  stones 
should  never  be  allowed  to  protrude  themselves  from  the  sur- 
face of  the  road.  The  material  must  be  equal  in  size,  and  tho- 
roughly compacted.  To  effect  this,  it  ought  always  to  be  well 
rolled  before  it  is  let  be  used  for  traffic  ;  and,  until  thoroughly 
compacted,  it  should  be  well  attended  to  daily,  and  all  ruts 
made  and  material  scattered  be  raked  over  and  again  roUed. 

*  A  rise,  in  the  centre,  of  from  four  to  six  inches,  in  a  road  thirty  feet 
wide,  will  commonly  be  enough. 

f  A  notion  is  sometimes  heard  expressed,  that  a  little  loam  with  the 
gravel  of  which  some  country  roads  are  made,  helps  to  bind.  The  fiMit  is, 
however,  that  no  true  bind  can  take  place,  except  by  the  interlocking  of  the 
angles  of  well  broken  materials.  Any  loam  or  earthy  matter  draws  m  the 
toet,  which  is  entirely  incompatible  with  a  good  road. 

X  Broken  to  a  two-inch  gauge  is  a  good  size  :  but  never  larger. 
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The  surface  must  be  made  to  throw  off  the  'water, — not  absorb 
it ;  though,  of  course,  to  get  it  thus  compacted  at  first,  a  damp 
state  is  best,  because  the  body  of  the  new  materials  thus  works 
into  a  mass  with  the  former  bed  of  the  road  the  more  readily. 
There  should,  besides  this,  be  a  sufficient  but  not  too  great 
thickness  of  the  material.  The  road  will,  however,  be  much 
harder  and  more  durable  by  having  several  thin  layers,  each 
well  worked  in,  than  by  putting  on  it,  as  is  often  done,  one 
or  two  thick  layers.  Excess  of  material  is  mere  waste.  It  adds 
nothing  to  the  quality  or  durability  of  the  road.  What  is 
needed  is,  to  form  a  continuous  imbroken  crust  over  the  whole 
traffic  surface  of  the  road.  A  properly  shaped  road,  once  well 
made  of  such  material  and  in  such  manner,  and  with  free  course 
to  the  wind  over  it,  will  last  for  a  length  of  time  of  which  those 
can  have  no  idea  who  have  been  accustomed  to  spend  money 
in  slovenly  patchwork,  with  any  rubbish  that  comes  to  hand.* 
These  methods  of  the  truest  economy  are,  however,  often  op- 
posed, under  plea  of  economy.  That  sort  of  education,  so  rife 
in  our  day,  which  boasts  itself  of  reading  and  writing  and  a 
rote  smattering  of  the  jargon  of  unnumbered  sciences,  neglects 
to  teach  the  simple,  and  every  day  applicable,  things  and  prin- 
ciples which  would  enable  men  to  know  how  to  discharge  their 
practical  duties  as  citizens.  So  we  boast  of  our  "  Education," 
and  it  becomes  but  a  help  to  centralization  to  find  pretexts 
for  stepping  in  to  do  what,  under  a  true  education,  men  would 
always  know  best  how  to  do  for  themselves,  and  would  consider 
it  a  dishonour  to  be  unable  to  do  efficiently. 

From  the  conditions  needing  attention  in  order  that  the 
Highways  shall  be  kept  in  a  sound  state,  other  matters,  of 
great  importance  to  the  public  health  and  comfort,  immediately 
arise. 

Every  highway  must,  in  order  to  throw  off  the  wet,  have 

*  Country  roads  often  cost  much  because  they  are  made  too  wide.  Twenty 
feet  wide  is  quite  wide  enough  for  these.  (See  5^6  Wm.  IV.  c.  50,  s.  80.) 
And  they  look  far  better,  too,  if  the  greensward  is  let  grow  at  the  sides, 
where  greater  width  than  this  is  laid  out ;  this  sward  being  kept  well 
trimmed,  and  its  edges  evenly  cut.  This  done  once  a  year,  at  the  time  the 
channels  are  cleared  out,  will  keep  the  whole  in  good  order.  It  is  always 
desirable  not  to  let  one  road  enter  another  at  a  shar|)er  turn  than  a  right 
angle,  if  it  can  be  avoided.  An  acute  turn  causes  the  wheels  to  out  up  the 
road  very  much.  If  the  traffic  part  of  one  road  be  made  to  enter  that  of 
the  other  at  right  angles,  there  is  the  least  possible  amount  of  strain  and 
wear  on  horses,  carriages,  and  roads,  on  turning  to  et^A^r  «ic2e, 
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F.ide-channels.  Else,  the  roads  will  be  soon  flooded  and  rotten. 
For  the  side-channels  to  carry  off  the  water,  as  well  as  to  pre- 
vent immediate  soakage,  the  roads  must  be  occasionally  scraped. 
In  scraping,  the  heaps  of  mud  must  be  kept  clear  of  the  side- 
channels  ;  or  that  scraping  will  only  make  mischief,  instead  of 
hindering  it.  The  substance  of  the  surface  of  the  side-channels 
should  never  be  such  as  will  easily  wash  up.  If  it  do,  there 
will  be  pools,  instead  of  a  flowing  off  of  the  water ;  besides 
which,  there  will  be  a  perpetual  choking  of  gratings  and  of  all 
passages  of  water.  These  channels  must  always  be  kept  clear, 
and  should  be  especially  looked  to  after  every  storm. 

Unless  what  is  gathered  in  the  side-channels  be  clearly  car- 
ried off,  a  nuisance  will  arise  to  the  public  from  the  very  con- 
ditions provided  in  order  to  secure  highways  in  a  good  state. 
Consequently,  it  forms  an  immediate  and  inseparable  part  of 
the  management  and  keeping  of  the  highways,— ;/?r«^,  that  the 
material  of  the  side-channels  be  sound,  well  compacted,  and 
hard,  so  that  it  will  not  easily  either  soak  through  or  wash 
away ;  next,  that  all  neighbouring  ditches,  watercourses,  etc., 
and  their  "  Shores ''  or  Banks,  be  kept  in  good  condition,  and 
well  scoured,  and  so  always  clear  and  unfouled.*  And,  as  the 
very  existence  of  channels  and  ditches  affords  means,  without 
watchful  care,  for  the  thoughtless  to  throw  therein  house- 
sulliage  and  other  filth,  it  becomes  a  very  essential  part  of  the 
duty  of  Highway  Surveyors  to  take  care  that  no  offensiye  mat- 
ter be  let  lie  on  the  highway  itself,  or  be  cast  or  flow  into  the 
side-channels  or  ditches,  or  into  those  watercourses  by  which 
the  contents  of  these  are  carried  oft'.t  These  duties,  arising 
(mt  of  the  management  and  responsibilities  as  to  highways, 
have  been  always  recognized.     The  provisions  in  any  statutes 

*  See  before,  p.  105.  The  duty  of  Courts  Leet  extends  to  inquiries  as  to 
all  defaults  of  bins  kind.  See  several  illustrations  in  my  '  Practical  Proceed- 
ings for  the  Ilemoval  of  Nuisances/  pp.  4-9,  2nd  ed. 

+  It  is  strikingly  characteristic  of  some  of  the  modern  sanatory  "  improve- 
ments/'— hotly  pressed  on,  under  the  cant  cry  of  "  sanatory  reform/*  by 
those  interested  in  the  growth  of  the  functionary  system — ^that  the  exten^ve 
use  of  water-closets  has  proved  the  greatest  source  of  public  nuisance.  There 
is  hardly  an  open  ditch  or  a  brook,  now,  in  any  country  village,  however 
formerly  clean,  that  is  not  foul  and  offensive.  Whole  Parishes  are  thus 
poisoned  for  the  so-called  sanatory  improvement  of  a  few  houses.  Happily 
the  Courts  of  Law  nave  lately  interfered,  and  granted  injunctions  against 
the  consequences  of  these  empirical  measures.  See,  for  instance,  Oldaker  v. 
Hunt,  I  Jurist,  N.  S.  785 ;  Attorney-General  v.  Luton  Board  of  Health, 
Vice  Ch.  7th  Feb.  1856. 
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on  this  matter,  are  merely  declaratory,  except  where,  by  care- 
less wording,  any  statute  has  seemed  to  narrow  the  Common 
Law  responsibilities. 

The  present  Highway  Act  (5  A  6  Wm.  IV.  c.  50)  declares 
the  penal  consequences  of,  among  many  other  nuisances  to 
highways,  any  one  suffering  "  any  filth,  dirt,  lime,  or  other  offen^ 
me  matter  or  thing  whatsoever^  to  run  or  flow  into  or  upon 
any  highway,  from  any  house,  building,  erection,  lands,  or  pre- 
mises, adjacent  thereto"  (sec.  72);  and  of  "any  timber,  stone, 
hay,  straw,  dung,  manure,  lime,  soil,  ashes,  rubbish,  or  other 
matter  or  thing  whatsoever*'  lying  upon  any  highway,  so  as 
to  be  a  nuisance  (sec.  73).  It  is  obvious  how  widely  appli- 
cable these  declaratory  clauses  are.  They  are,  however,  only 
illustrative,  not  exhaustive,  of,  nor  even  supplementary  to,  the 
Common  Law  requisitions ;  nor  do  the  penalties  attached  to 
them  affect  the  liability  of  all  offenders  to  the  often  more  effec- 
tual remedies  at  Common  Law.*  To  the  above  are  added  two 
clauses,  both  of  them,  also,  only  declaratory  of  the  Common 
Law,  which  enumerate  the  duty  of  the  surveyor  to  "  make, 
Bcour,  cleanse,  and  keep  open  all  ditches,  gutters,  drains,  or 
watercourses ;  and  also  to  make  and  lay  such  trunks,  tunnels, 
plats,  or  bridges,  as  he  shall  deem  necessary,  in  and  through 
any  lands  or  grounds  adjoining  or  lying  near  to  any  highway," 
paying  compensation  for  any  damage  done  (sec.  67).  And  the 
penal  consequences  are  declared,  if  "  any  owner,  occupier,  or 
other  person,  shall  alter,  obstruct,  or  in  any  manner  interfere 
with  any  such  ditches,  gutters,  drains,  or  watercourses,  trunks, 
tunnels,  plats,  or  bridges,  after  they  shall  have  been  made  by 
or  taken  under  the  charge  of  such  surveyor"  (sec.  68). 

It  will  be  observed  that  the  word  "  sewer" — a  word  that  has 
lately  got  much  but  incorrectly  into  use — is  not  found  in  any 
of  these  declaratory  clauses.  To  explain  this,  it  should  be 
stated  that  the  true  meaning  of  the  word  "  sewer"  is,  a  protec- 
tion against  the  flooding  of  land  by  sea- water  (sea-waref). 
Deep  trenches  were  cut,  or  high  banks  raised,  as  the  case  might 
be  (more  commonly  the  former),  for  this  purpose.  The  Law  of 
Sewers  does  not  apply  in  any  place  which  can  be  proved  not  to 
be  within  reach  of  the  flow  of  the  tide.   It  is  only  a  very  recent 

*  See  another  example,  before,  p.  218. 

f  This  subject  ib  fully  explained  in  my  '  Laws  of  England  relating  to 
Public  Health/  chap.  iv. 

<22 
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perversion  of  the  original  purpose  of  sewers,  in  and  near  Lon- 
don (the  entire  cause  of  the  present  pollution  of  the  Thames), 
that  has  given  a  colour  to  the  misuse  of  the  term  by  ill-informed 
persons.  And  the  word,  with  the  corrupted  meaning  hence 
derived,  has  been  used  in  Acts  of  Parliament  passed  in  and 
since  1848,  entirely  through  the  want  of  knowledge,  on  the 
part  of  the  promoters  and  framers  of  those  Acts,  of  the  history 
and  practical  bearings  of  the  matters  with  which  those  Statutes 
profess  to  deal ;  an  example  of  that  want  of  knowledge  which 
invariably  marks  the  self-seeking  doctrinaire  and  the  pedantic 
functionary.  Hence  this  word  is  not  found  in  the  Highway- 
Acts  :  but  the  words  "  drains,  watercourses,  trunks,  tunnels^^ 
etc.,  correctly  and  exhaustively  express  what  the  loose  phra- 
seology of  late  so-called  Public  Health  Legislation  incorrectly 
calls  "  sewers."     These  words  include,  in  fact,  everything.* 

In  the  Highway  Act  of  5  &  6  Wm.  IV.  the  above-named 
clause  as  to  cleansing  and  scouring  was,  by  some  accident,  put 
as  permissive  only ;  differing  therein  alike  from  the  Common 
Law,  and  from  the  older  declaratory  Statutes.  This  gives  an 
instructive  example  of  the  mischief  that  will  follow  from  servile 
adherence  to  the  mere  letter  of  Statutes, — always  liable  to  such 
oversights, — instead  of  being  guided  by  the  Principles  of  the 
Common  Law.  Though  the  common  law  duty  remained  unaf- 
fected, much  mischief  followed  this  wording  of  the  Act;  it 
being  easier  to  leave  a  permissive  duty  undone,  than  to  fulfil 
an  obligatory  one.  In  an  Act  passed  in  11  &  12  Vict.  c.  123, 
this  defect  was  corrected,  and  the  clause  was  made  again  truly 
declaratory  of  the  Common  Law ;  that  is,  the  cleansing,  etc., 
was  declared  to  be  imperative,  and  not  merely  permissive^  on 
the  surveyors  (sec.  G).t    Altered  again,  with  an  extraordinary 

*  See  '  Jjaws relating  to  Public  Health/  chap.  v.  "On  Drainage,  properly 
BO  called."  It  should  be  observed  that,  at  Common  Law,  the  obligation  rests 
on  the  owners  of  land  to  scour  the  ditches,  and  trim  the  trees  and  hedges,  ad- 
joining the  Highway.  But  it  was  always  the  Surveyor's  duty  to  tee  th€U  this 
VH18  done;  and  to  do  it  himself,  and  present  the  ofifender,  if  it  was  left 
undone. 

+  This  correction  was  made  in  consequence  of  representations  which  I 
made.  The  nature  of  these  will  be  found  in  '  Laws  of  £ngland  relating  to 
Public  Health,'  pp.  37,  3S,  47,  99,  101,  etc.  So  loose  arid  unintelligent  is 
the  way  in  which  Acts  of  Parliament  are  now  prepared  and  passed,  that  an 
equivalent  section  in  tlie  Nuisances'  Removal  Act,  1856,  was  altered  back- 
wards and  for^'ards,  in  utter  ignorance  of  its  meaning,  history,  and  object^ 
at  the  very  latest  stages  of  the  Bill ;  and  so  came  out  of  the  Parliamentary 


DEFECTS   OF   DBAIKAGE.  341 

exhibition  of  the  mere  empiricism  and  recklessness  of  modem 
legislatorial  capacity,  this  point  rests  now  upon  the  Common 
Law.  Perseverance  haa,  however,  after  encountering  every 
obstacle,  succeeded  in  at  length  obtaining  the  legislative  decla^ 
ration  (made  highly  important  by  the  pernicious  course  of  so 
much  modem  functionary  intermeddling,  and  so  many  legisla- 
tive blunders)  of  the  obligation  that  rests  on  the  Local  Autho- 
rity in  every  place,  in  conformity  with  the  Common  Law,  abso- 
lutely to  prevent,  and  take  effectual  measures  to  provide  against, 
the  existence  of  any  nuisance  through  foul  drains,  ditches,  or 
watercourses.*  This  obligation  may  be  enforced  by  mandamus. 

The  subject  of  drainage  is,  then,  one  which  falls  directly  and 
imperatively  within  the  province  of  the  Highway  Surveyors. 
And  on  the  general  bearings  of  this  subject  a  few  practical 
observations  may  be  usefully  made. 

In  country  towns  and  villages,  there  commonly  exist  drainage 
defects  of  two  classes ;  which  must  be  kept  distinct  in  dealing 
with  the  subject,  though  each  is  equally  important  in  a  practical 
point  of  view,  and  each  equally  demands  attention.  The  first 
chisa  consists  of  actual  and  long  existing  drains  in  common  use 
by  groups  of  houses ;  and  which  therefore, — however  the  use 
may  have  grown  up, — must  now  be  deemed  Public  Drains, 
and  must  be  dealt  with  as  such.  The  second  chss  consists  of 
obvious  abuses,  to  the  public  detriment,  by  individual  houses 
or  otherwise.  It  may  appear,  at  first  sight,  not  always  easy  to 
draw  the  line  between  the  two  classes ;  but  there  are  a  few 
simple  rules  by  which  this  may  be  done.  Every  highway  has  its 
side-channels ;  and  in  all  rural  districts,  or  even  partially  rural 
districts,  there  are  road-side  and  field  ditches.  These  have  been 
made,  and  can  only  properly  be  used,  for  surface-water  drainage. 
But,  under  the  neglect  of  the  old  and  wholesome  practice  of 
frequent  and  periodical  inquiry  as  to  the  condition,  in  each 

mill  aD  absolute  nullity.  See  'Practical  Proceedings/  as  before,  pp.  51, 
163,  noU, 

*  Nuisances'  Removal  Act,  1855  (18  &  19  Vict,  o.  121)  s.  22.  The  pro- 
visions and  bearings  of  this  Act,  together  with  its  defects  and  the  means  of 
over-getting  these,  and  the  most  efficient  mode  of  its  practical  application, 
have  been  fully  pointed  out  in  my  'Practical  Proceedings,'  etc.,  already 
quoted.  The  course  of  proceedings,  and  the  forms,  there  recommended,  have 
since  received  the  confirmation  of  the  Court  of  Queen's  Bench,  in  the  case  of 
R.  V.  Middlesex,  7th  May,  1856.  Compensation  should  not  be  made  be/ore, 
the  work  is  done.  Boyfield  v.  Porter,  13  East,  200  ;  Peter  v.  Clarkson,  7  M. 
&  Gr.  548  ;  and  see  '  Practical  Proceedings,'  p.  92,  note. 
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place,  of  all  ways,  watercourses,  ditches,  and  so  forth,  the  prac- 
tice has  grown  up  of  encroachments,  hj  individuals,  upon  these 
means  for  mere  surface-water  drainage,  for  the  purpose  of  get- 
ting rid  of  the  foul  drainage, — ^the  '*  sulliage,"  as  it  is  properlj 
called,— from  private  houses  or  otherwise.  The  public  has  suf- 
fered, is  suffering,  and  is  likely  to  suffer,  much  from  this  cause; 
and  it  is  quite  certain  that  this  evil  has  been  greatly  increased, 
in  consequence  of  the  empirical  way  in  which  questions  con- 
nected with  the  public  health  have  been  too  often  treated  of 
late  years.  Actual  practical  details  have  been  little  understood 
or  considered,  while  attention  has  been  too  much  distracted  by 
merely  empirical  schemes  for  works  of  an  imposing  character, 
and  on  a  large  and  therefore  costly  scale.  The  application  of 
private  and  individual  means,  has  been  directly  discouraged ; 
and,  instead  of  the  duty  which  every  man  owes  to  his  neigh- 
bours being  enforced  on  the  attention  of  each,  men  have  been 
led  to  expect  that  what  is  needed  for  every  man's  own  conveni- 
ence shall  be  provided  for  him  at  the  expense  of  his  neighbours. 
In  a  rural,  or  semi-rural,  district,  means  widely  different  from 
those  applicable  in  towns  must  be  used.  Cesspools  may  be 
undesirable  in  towns.  They  are  not  attended  with  the  same 
evils  in  rural  districts.  The  larger  the  surface  of  sulliage,  or 
other  offensive  matter,  expOFod,  the  greater  must  always  be  the 
amount  of  evaporation,  and  so  of  noxious  exhalation.  If  the 
sulliage  from  a  house,  instead  of  being  carried  to  a  deep  and 
still  cesspool,  is  drawn  out  through  a  long  and  running  drain, 
it  is  simply  (notwithstanding  the  little-understood  outcry  on 
the  subject  of  cesspools)  a  contrivance  for  giving  off  to  the  at- 
mosphere the  greatest  possible  amount  of  noxious  exhalation. 
Many  people  seem  to  be  not  yet  aware  of  the  real  use,  of 
what  is  so  often  now  carefully  thrown  off  from  each  house,  so 
as  to  be  a  nuisance  to  the  public.  Collected,  and  used  in  the 
garden,  or  on  neighbouring  land,  it  is  of  the  greatest  value : 
and  this  collection  and  use,  with  or  without  what  is  called  '*  dis- 
infection," may  be  accomplished  at  a  very  trifling  expense,  and 
without  any  annoyance.  Even  where  persons  will  not  make 
themselves  sensible  of  the  value  of  the  material  thus  thrown 
away,  the  public  interest  requires  that  the  course  now  too  often 
taken  shall  be  put  a  stop  to.  It  is  a  clear  and  just  principle  of 
the  law  of  England,  and  the  unquestionable  tenure  on  which 
every  man  holds  any  property,  that  none  shall  do  what  he  matf 
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conceive  to  be  for  his  own  advantage  in  such  a  manner  as  to  he  in 
any  way  annoying  to  his  neighbours.  To  enforce  this  principle 
in  reference  to  the  Drainage  of  every  Parish,  is  all  that  is 
needed ;  and  this  the  Highway  Surveyors  have  full  powers,  and 
are  bound,  under  the  authority  of  the  Common  Law  and  of 
Tarious  statutes,  to  accomplish.* 

In  all  cases  in  which  houses  in  the  rural  parts  of  parishes, 
have  turned  their  drainage  on  to  the  side-channel  of  the  high- 
way, or  into  any  roadside  or  other  open  ditch,  means  should 
immediately  be  taken  to  put  a  stop  to  such  a  clear  abuse ;  and 
to  compel  the  owners  to  do,  at  their  own  expense,  what  is  ne- 
cessary in  order  to  maintain  all  such  channels  and  ditches  clear 
and  sweet,  so  far  as  freedom  from  such  pollution  is  concerned. 
The  making  of  a  lined,  covered,  and  closed  cesspool,  at  a  dis- 
tance of  twenty  or  thirty  feet  from  the  dwelling  (though  the 
farther  off  the  better),  and  provided  with  a  pump  for  the  garden 
use,  or  for  the  otherwise  regularly  emptying,  of  the  contents  of 
Buch  cesspool, — or  with  communication  to  some  tank  in  adjoin- 
ing land,  if  any  arrangement  of  that  kind  is  more  convenient, 
— is  the  simple,  cheap,  and  effectual  remedy  for  the  nuisance 
now  caused  in  very  many  cases  by  defective  house  drainage. 
Penalties,  as  well  as  the  liability  to  indictment,  are  incurred  by 
every  iiifriugement  of  the  Law.  It  will,  therefore,  be  easy  to 
enforce  the  adoption  of  such  remedies. 

Where  there  is  an  extensive  group  of  houses,  without  use  for 
the  suUiage — either  in  gardens  or  in  adjoining  land — the  re- 
medy is  no  less  simple  and  obvious.  Where  ancient  use,  how- 
ever wrongly  begun,  has  given  a  clear  right  to  let  the  sulliage 
run  off  into  some  common  drain,  such  drain  ought  to  be  put 
into  an  effective  and  wholesome  state  at  the  public  expense,  the 
mischief  accruing  from  neglect  being  clearly  a  public  one.f  But 
wherever  a  new  house  is  built,  it  will  be  proper  (inasmuch  as  it 
could  not,  before  its  existence,  have  any  right  of  drainage  at 
all,  other  than  surface-water  drainage)  to  insist  on  some  amount 

*  The  Highway  Sarveyora,  though  there  be  no  Highway  Board,  form  an 
etseniial  part  of  the  Local  Authority  under  the  '  Nuiaanoes'  Removal  Aot, 
1855 ;' — a  point,  however,  which,  though  obvious  enough  to  any  one  having 
any  regard  to  Principle  as  a  guide  in  Municipal  Law  and  practice,  was  not 
accomplished  without  difficulty.    See  '  Practical  Proceedings/  p.  25. 

t  On  this  point,  also,  see  '  Practical  Proceedings  ;  *  and  as  to  ctssetimenis 
for  such  works,  see  ib.  chap,  vi.,  and  after,  chap.  viii.  sec.  1. 
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being  paid  bj  the  owner  to  the  Parish,  for  permission  to  make 
use  of  anj  common  drain  that  may  theretofore  have  been 
provided,  or  which  it  may  thereatler  be  found  (as,  where 
there  is  increasing  building,  it  will  obviously  from  time  to  time 
be  found)  desirable  to  provide,  at  the  public  expense.  The 
charge  thus  incurred  will,  clearly,  be  for  the  benefit  of  the 
owner,  and  but  what,  or  less  than  what,  if  standing  singly,  and 
making  a  cesspool' in  a  proper  manner,  he  would  have  to  incur. 
What  communications  or  drains  are  thus  made,  either  for  single 
houses  or  groups  of  houses  (as  in  new  laid-out  plots  or  streets), 
should  clearly  be  compelled  to  be  done  under  the  approval  of 
the  Highway  Surveyors,  and  in  conformity  with  the  other 
drainage  arrangements  throughout  the  Parish.  No  consider- 
able work  should  ever  be  done  without  an  express  previous 
communicalion  to  the  Vestry ;  before  whom  also  periodical  re- 
ports of  what  shall  have  been  accomplished  should  be  laid. 
Every  opportunity  will  thus  exist, — which  it  is,  on  every  ac- 
count, in  the  highest  degree  desirable  should  exist, — for  any 
and  every  person  to  make  complaint  of  any  case  in  which  satis- 
faction shall  not  have  been  given,  and  to  point  out  any  defect 
in  what  is  proposed  to  be  done.* 

The  question  will  often  arise,  whether  it  is  better  to  fulfil 
the  duty  as  to  drainage  by  keeping  the  removal  of  surface- 
waters  distinct  from  that  of  the  sulliage  from  houses,  or  by 
providing  one  means  for  the  two.  The  two  are  usually  so 
complicated  together,  that  the  Highway  Surveyors  have  no 
choice  but  to  make  provision  for  both,  whether  the  channels 
be  open  or  covered.  It  is  plain  that  either  the  house  drainage 
must  be  combined  with  the  rain-fail  drainage,  or  two  sets  of 
drains  must  be  constructed  to  maintain  the  separation,  at  a 
greatly  increased  cost,  as  well  as  at  the  chance  of  greater  an- 
noyance from  the  increased  risk  of  stoppage  of  a  double  set  of 
drains  ;  one  set  of  which  will  be  dry  when  there  is  no  rain,  and 
the  other  will  generally  have  only  such  a  quantity  of  water 
passing  through  it  as  will  scarcely  suffice  to  keep  the  contents 
in  a  fluid  state,  and  will  be  wholly  inadequate  to  scour  the 
drains  out,  as  is  eflectunlly  done  in  ordinary  drains  whenever 
a  heavy  fall  of  rain  occurs. 

Occasions  may  and  do  exist,  however, —  as  in  hilly  districts, 

*  See  further  and  fully  ou  all  praotical  details  connected  with  this  subject, 
'  Practical  Proceedings,'  etc.,  lUready  referred  to. 
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and  where  the  strata  are  very  compact  and  slowly  absorbent, — 
where,  owing  to  the  great  volume  of  water  suddenly  poured 
down  in  case  of  storms,  so  large  and  therefore  costly  a  covered 
channel  would  iiave  to  be  constructed,  that  it  is  better  to  make 
a  separate  drain  sufficient  to  carry  clear  away  the  suUiage  from 
houses,  and  so  leave  the  old  open  watercourse  clear  and  unbe- 
fouled,  as  it  was  before  any  houses  arose  in  the  neighbourhood. 
The  circumstances  must  always  govern  the  proceedings. 

In  considering  all  these  works  of  drainage,  it  must  always  be 
remembered,  that  the  hardness  and  well-keeping  of  the  road  re- 
quire the  constant  draining  off  of  any  internal  waters,  just  as 
much  as  of  waters  of  rain-fall.  Therefore,  the  drains  made  must 
always  be  sufficiently  deep  to  effect  this  purpose.  It  will,  on 
this  account,  be  ofben  found  that  a  covered  drain  is  really  less 
expensive  in  the  end  than  an  open  one ;  which  is  liable  to  be 
found  either  insufficient  because  too  shallow,  or  difficult  to 
keep  scoured  and  clear  because  so  deep.  Being  thus  covered, 
the  arrangements  as  to  the  drainage  of  the  sulliage  from  houses 
into  it  will  be  the  more  easily  made. 

The  Board  of  Health  would,  if  it  could,  prevent  any  place  in 
England  from  being  drained  at  all,  unless  drained  according  to 
its  pedantic  dictation,  and  by  its  charlatan  and  always  costly 
nostrums.*  But  the  one  thing  really  needed  to  give  a  true 
and  universal  impetus  to  good  drainage  and  sanatory  improve- 
ment throughout  England,  is  the  making  the  force  of  sections 
67  and  68  of  the  Highway  Act  (which  have  been  shown  to  em- 
power drainage,  etc.)  properly  imderstood,  in  conformity  with 
the  Common  Law.    To  this  end,  a  short  statutory  declaration 

*  This  was  written  before  Parliament  had,  on  the  Slst  July,  1854,  refused 
to  allow  the  Board  of  Health  to  remain  in  existenoe,  as  constituted  under 
the  Public  Health  Act,  1848.  Being  not  the  less  true,  however,  and  remain- 
ing true  of  functionarism  as  a  system,  it  is  left  unaltered  in  the  text.  The 
Board  of  Health  has,  since  its  reconstitution,  sought  to  obtain  still  wider 
powers,  and  more  heavy  means  of  coercion.  Happily,  its  aims  have  been 
defeated.  It  is  a  Board  that  has,  from  the  first,  obtained  its  ends  only  by  a 
reckless  and  unprincipled  system  of  charlatanism,  misrepresentation,  and 
folse  pretences.  It  has  brought  mischief,  public  nuisances,  misfortune,  and 
a  heavy  burden  of  wasted  cost,  on  the  places  that  have  suffered  themselves 
to  come  within  its  grasp.  Its  schemes  have  uniformly  proved  fiiilures ;  while 
the  cost  entailed  by  experimentalizing  upon  them  has  been  enormous.  And 
this  cost,  though  the  schemes  have  proved  fiiilures,  remains  a  permanent 
burden  on  the  places  that  have  been  afflicted  by  its  influence.  'Jlie  examples 
are  so  numerous  and  notorious,  that  it  is  unnecessary  to  specify  any  here. 

Q  3 
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of  the  duty  (enforced  by  penalties)  of  Highway  Surveyors  to 
make  all  drains  sound,  and  to  lay  down  covered  drains,  or  other 
artificial  structures,  instead  of  open  ditches,  where  needed, 
would  be  of  great  value.  Those  who  specially  use  each  such 
public  drain,  should  bear  a  proportioned  part  of  any  extra  cost 
made  necessary  to  be  incurred  in  consequence  of  such  use. 
This  should  be  assessed  on  each  house  by  the  Surveyors,  as 
Highway  Eates  now  are,  with  power  of  appeal. 

Since  the  publication  of  the  fint  edition  of  this  work.  Par- 
liament has  put  its  seal  to  the  suggestions  thus  given ;  which 
are  now,  therefore,  not  the  mere  practical  suggestions  of  what 
the  Statute  Law  ought  to  be,  but  the  realized  state  of  the  Star 
tute  Law  as  it  stands.*  Under  these  practical  suggestions, 
within  one  year  after  they  had  been  embodied  in  a  Statute, 
more  works  for  the  removal  of  drainage  nuisances  had  been  done 
in  England,  than  had  been  done  in  all  the  ten  preceding  years 
imder  former  "  Nuisances'  Bemoval  Acts  ; " — a  good  illustra- 
tion of  the  difference  in  results  between  empirical  legislation 
of  the  doctrinaire  school,  and  practical  legislation  in  conformity 
with  the  Common  Law  and  the  spirit  of  our  Institutions. 

It  needs  but  energy  and  determination,  however,  for  every- 
thing sound  and  wholesome  in  this  direction  to  be  accom- 
plished, even  without  any  measures  of  declarative  legislation. t 
It  will  usually  be  found  that  the  duties  of  the  Highway  Sur- 
veyors will  be  much  forwarded,  in  respect  to  works  of  drain- 
age, by  the  appointment  of  a  special  Committee  of  the  Vestry 
to  co-operate  with  them  in  all  that  relates  thereto.^  The  most 
efficient  course  of  all  will  be,  the  appointment  of  a  High- 
way Board.  It  is,  however,  essential  that  the  inhabitants  should 
always  clearly  understand  that  the  function  of  public  officers, 
and  of  any  public  Body,  is,  not  to  relieve  private  individuals  from 
the  responsibilities  that  belong  to  them ;  but  that  it  is,  on  the 
contrary,  to  take  care  that  those  responsibilities  are  well  ful- 
filled.    Such  officers  or  Body  should  always  be  ready  to  give 


*  Nuiflanoes'  Removal  Act,  1855.  See  before,  pp.  256.  340,  841. 

t  Apart  from  the  power  which  Surveyors  of  Highways  have,  it  will  be 
remembered  that  any  such  work  can  be  done  under  a  Bye-Law  of  the  Parish. 
See  before.  Chap.  II. 

t  This  point,  also,  though  not  without  much  difficulty  and  perseveranoe, 
I  succeeded  in  getting  recognized  in  the  'Nuisanoes*  Removal  Act,  1855.' 
See  the  details  in  '  Practical  Prooeediuga^'  etc.  throughout 
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the  assistance  of  sound  suggestion ;  but  thej  never  ought  to  let 
themselves  be  the  means  of  giving  an  advantage  and  benefit  to 
individuals  at  the*  expense  of  the  public. 

Before  leaving  the  subject  of  drainage,  it  will  be  well  to  no- 
tice another  practical  point  on  which  much  controversy  has 
lately  arisen  ;  a  controversy  due,  as  is  so  often  the  case,  to  the 
circumstance  that  parts  only  of  groups  of  facts  have  been  re- 
garded, without  attention  to  all  the  conditions  which  must 
enter,  as  essential  elements,  into  every  case  in  question.  This 
controversy — ^if  controversy  that  may  be  called  where  there  is, 
on  the  one  side,  only  the  unscrupulous  dogmatism  of  irrespon- 
sible functionaries,  and,  on  the  other,  the  results  of  all  experi- 
ence,— has  turned  on  the  use  of  an  exclusive  system  of  small 
tubular  pipe  drains,  instead  of  the  adaptation,  according  to  cir- 
cumstances, of  brick  drains,  in  connection  with  smaller  ramifi- 
cations of  either  brick  or  pipe  drains. 

A  body  of  water  passing  over  a  broad  surface  in  a  thin 
stream,  is  exposed  to  great  friction ;  and  will  consequently  run 
slowly,  and  its  tendency  will  be  to  deposit  what  it  holds  in  sus- 
pension. If,  on  the  other  hand,  the  channel  be  contracted,  the 
friction  is  diminished ;  the  course  becomes  more  clear  and 
rapid,  and  the  deposit  less.  But  it  is  equally  obvious  that, 
whether  the  artificial  watercourse  thus  made  be  one  foot  high 
or  five  feet  high  (the  form  at  bottom  remaining  the  same  in 
each  case),  can  make  no  difierence  whatever  to  the  clearness  of 
the  flow  or  the  amount  of  deposit.  As,  then,  it  is  distinctly 
admitted  by  its  advocates  that,  for  the  tubular  pipe  sewerage 
system  to  work  well,  it  must  be  perfect  both  in  structure  and 
laying,  while  such  perfection  is  practically,  as  a  rule,  clearly 
unattainable,  and,  if  attainable,  the  work  is  liable  to  inevitable 
dislocation  on  the  putting  in  of  every  fresh  junction  and  new 
house-drain ;  and  as  it  is  unquestionable  that,  beyond  a  low 
size,  brick  sewers  are  cheaper  than  pipes ;  it  seems  but  the  part 
of  common  prudence  always  to  build  drains  of  such  height, 
with  corresponding  size  in  their  upper  part,  as  shall  be  calcu- 
lated to  meet  all  probable  contingencies,  whether  of  rain-fall  or 
increased  town  drainage, — care  being  taken  that  the  shape  and 
structure  of  the  lower  part  shall  be  such  as  to  ensure  a  clear, 
clean,  and  rapid  flow  of  the  smallest  ordinary  run. 

Another  important  point  immediately  connected  with  this,  is 
the  provision,  in  every  such  case,  for  drainage  of  the  subsoil. 
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It  has  been  already  shown  that  the  thing  most  needed,  in  order 
to  maintain  the  £oads  in  good  condition,  is  the  keeping  them 
as  dry  as  possible  in  their  bodj.  But,  as  the  most  solid  and 
well  formed  road  will  itself  absorb  some  rain-fall,  and  will  always 
be  liable  to  be  more  or  less  undermined,  by  the  water  absorbed 
through  the  surface  of  the  adjoining  lands  on  each  side,  and  will 
often  have  springs  underlying  its  own  bed,  it  is  very  important 
that  the  system  of  drainage  adopted  should  be  of  a  kind  which 
will  tend  continually  to  draw  off  moisture  from  the  subsoil,  and 
80  to  maintain  the  whole  road  hard  and  firm,  and  free  from 
danger  of  illustrating  the  condition  of  an  overcharged  sponge. 
This  important  point  is  entirely  overlooked  by  the  tubular  drain 
advocates ;  who  go  so  far  as  to  make  the  glazing  or  vitrification 
of  the  pipes  a  part  of  their  system.  Nothing  is  gained,  in  free- 
dom of  run,  by  the  glazing ;  as  the  flow  of  sidliage  itself  sup- 
plies, in  a  Yerj  short  time,  a  coat  as  smooth  as  any  glaze  can 
give.  But  it  is  material  to  the  practical  results,  that  an  entire 
prevention  is  put,  by  this  glazing,  to  the  least  drainage  of  the 
subsoil.*  Nothing  can  be  more  mischievous  than  this,  either 
to  the  condition  of  the  roads  themselves,  or  of  the  atmosphere, 
or  of  the  foundations  and  lower  parts  of  houses  adjoining.  Yet 
some  have  sought  arbitrarily  to  enforce  this  system  in  every 
place,  with  as  much  pertinacity  as  if  the  prosperity  of  the  nation 
depended  upon  artificial "  protection  "  being  given  to  patent 
drain-pipe  manufacturers.  Brick  drains,  of  sizes  adapted  to  the 
circumstances  of  each  case,  with  the  invert  of  the  arch  turned 
in  cement,  and  the  upper  half  in  mortar,  secure  every  purpose 
of  clear,  unimpeded,  and  rapid  flow  to  the  smallest  quantity 
passing  through  them,  together  with  the  impermeability  of  its 
channel ;  while  the  structure  of  the  upper  part  secures  the  con- 
stant drainage  of  the  subsoil,  and  the  carrying  off*  of  this  latter 
drainage  by  the  same  impermeable  channel.  Thus  the  ground 
will  never  be  in  such  a  state  of  overcharge  with  moisture,  as 
that  floodings  shall  happen  through  incapacity  for  absorption 
on  sudden  rains  ;  or  that  the  road  shall  decay  through  gradual 
internal  rot.  Where  the  circumstances  render  pipes  useful,  as 
they  often  will  be  in  short  lejigths  (in  which  way  alone  they 


*  And  there  is  a  constant  tendency  to  selfunderminingr  in  consequence. 
The  water  of  the  soil  round,  unable  to  percolate  at  all  through  the  pipes, 
'flings  round  them,  and  works  more  or  less  of  a  channel  beneath  them. 
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ebould  be  used),  they  ought  to  be  made  of  well-burnt,  but 
never  of  glazed  or  vitrified,  material.  The  drainage  of  the  sub- 
soil will  be  carried  on  bj  this  means  to  some  extent,  though 
not  so  completely  as  by  brick  drains,  and  without  the  advantage 
of  the  impermeable  lower  half.  Glazed  or  vitrified  pipes  should 
only  be  used  in  or  under  buildings.  Here  they  may  be  rightly 
used,  because  there  is,  at  the  same  time,  least  possibility  of  the 
absorption  of  moisture  to  the  ground  from  without,  and  the 
great  object  is,  to  carry  clear  away  all  waste  water  and  sulliage 
from  the  house,  without  the  possibility  of  any  of  this  perco- 
lating through  the  substance  of  the  drain  which  conveys  it.* 

What  has  been  thus  said,  refers  to  the  needful  repair  and 
maintenance  of  the  old  and  weU-known  roads  that  exist  in 
every  Parish.  But  from  time  to  time,  in  every  neighbourhood, 
new  roads  become  acquired  or  desirable.  It  is  the  duty  of  the 
Highway  Surveyors  to  take  care,  on  the  one  hand,  that  the 
public  be  deprived  of  the  use  of  no  way  which  it  has  once 
acquired  the  right  to  use ;  and,  on  the  other  hand,  tRat  the  ex- 
pense of  the  repair  of  no  new  way  be  thrown  upon  the  public, 
merely  to  suit  the  accommodation  of  one  or  a  few  projectors. 
This  is  the  old  Common  Law  ;  and  this  is  entirely  supported  by 
the  latest  declaration  of  the  Law  in  any  shape. 

Neither  formal  dedication,  nor  remote  antiquity,  is  necessary 
to  create  a  public  right  of  user  as  a  Highway.  If  a  highway  is 
out  of  repair,  flooded,  or  from  any  other  cause  impassable,  it 
has  always  been  lawful  for  any  passenger  to  use  the  adjoining 
private  land  (not  being  actually  in  domestic  use)  with  as  much 
freedom  as  if  it  were  the  old  accustomed  highway.f  This  old 
and  settled  rule  of  the  Common  Law  is  recognized  by  the  25th 
section  of  the  Highway  Act,  5  and  6  "Wm.  IV.  c.  50.  The  pub- 
lic very  soon  also  acquires  a  right  to  the  permanent  use  of  a 
road.     A  few  years'  uninterrupted  free  passing  over  it  will  give 

*  In  1853,  a  Keport  waa  laid  before  Parliament,  and  published,  made  to 
Lord  Palmerston  (then  Home  Secretary)  by  Dr.  Amott  and  Mr.  Page,  in 
respect  to  drainage  works  at  Croydon.  This  Report  contains  full  illustration 
of  what  is  stated  above.  What  is  there  given  as  lamentable  result,  had,  how- 
ever, been  foretold  as  inevitable  in  my  '  Laws  of  England  relating  to  Public 
Health,'  published  in  1848,  p.  105,  note.  I  may  also  refer  to  the  published 
"Proceedings  of  the  Institution  of  Civil  Engineers,"  upon  a  paper  "on  the 
Drnaiage  of  Towns,"  read  before  that  Institution  on  23  Nov.  1852  ;  in  the 
course  of  which  proceedings  I  pointed  out  the  facts  and  bearings  of  the  above 
subject  at  much  greater  length  than  can  be  done  here. 

f  See  further  on  this  point  in  Sec.  10,  on  "  Enclosure  of  Commons." 
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a  right  to  the  public  to  continue  to  use  it,  and  be  sufficient  to 
prevent  the  resumption  or  closing  of  the  ground.*  The  number 
of  people  passing,  or  the  directness  of  the  way,  is  not  the  ques- 
tion. It  is,  the  openness,  and  opportunity,  and  actual  use  bj 
any  of  the  public  who  choose.  If  any  one  opens  a  road  for  a 
particular  reason,  and  does  not  wish  the  public  to  acquire  a  right 
in  it,  he  should  put  up  a  notice,  and  set  a  bar  across  it  once 
a  year,  or  do  some  other  thing  which  shows  that  there  is  no 
actual  dedication  to  the  public.f  , 

If,  on  the  other  hand,  any  one  wishes  to  dedicate  a  way  to 
the  Public,  and  that  it  should  be  acknowledged  as  a  public  way, 
the  liability  to  the  repair  of  which  shall,  at  once,  fall  on  the 
parish,  he  is  bound  to  do  certain  acts  which  will  give  full  notice 
of  his  intention ;  and  thus  give  those  on  whom  he  desires  to  fix 
this  liability  the  opportunity,  if  they  please,  of  rejecting  it.  The 
present  Highway  Act  requires  him  to  give  three  months'  pre- 
vious notice  in  writing,  of  his  intention  to  dedicate  such  way. 
He  must  describe  its  situation  and  extent.  He  must  make  the 
same,  at  his  own  expense,  in  a  substantial  manner,  of  the  pro- 
per width,^  and  to  the  satisfaction  of  the  Surveyors  and  also  of 
two  justices.  And  he  must  himself  keep  it  so,  for  a  full  year 
after  the  dedication.  These  are  all  conditions  precedent,  upon 
the  fulfilment  of  which  depends  the  casting  of  any  obligation 
upon  the  Parish,  af^r  the  expiration  of  the  year  and  three 
months.  Immediately  on  receipt  of  the  above-named  notice  of 
intention,  the  Highway  Surveyors  must — it  is  imperative,  not 
optional— summon  a  Vestry  meeting  to  consider  the  matter,  in 
respect  to  the  "  utility"  of  such  road.  The  vestry  usually  dis- 
cusses the  matter  on  a  view  and  report  by  their  officers  and 
some  inhabitants.  Practically,  this  decision  is  final.  For, 
though  the  Highway  Act  speaks  of  the  applicant  for  dedica- 
tion being  summoned  before  the  justices,  it  is  an  essential  requi- 
sition that  the  road  shall  be  made  *'  to  the  satisfaction  of*  the 
Parish  Surveyors.  § 

*  See  R.  V.  East  Mark,  11  Q.  B.  877 ;  Roberts  v.  Hunt,  15  Q.  B.  17 ;  R. 
V.  Petrie,  24  Law  Jl.  Q.  B.  167. 

f  Rugby  Charity  v.  Meiryweather,  11  E^t,  376  ;  Woodyer  v.  Hadden,  5 
Taunton,  125  ;  Poole  v.  Huskinaon,  11  M.  &  W.  827. 

X  A  cart-way,  twenty  feet  at  the  least ;  a  horse-way,  eight  feet  at  the 
least ;  a  foot-way,  three  feet  at  the  least.     5  &  6  Wm.  IV.  c.  50,  s.  80. 

§  5  &  6  Wm.  IV.  c.  50,  s.  23.  Sec.  62  provides  arrangements  for  the  pa- 
rish undertaking  the  repair  of  roads  which  individuals  were,  before,  liable  to 
repair.    See  R  «.  Leake,  5  B.  &  Ad.  469,  as  to  liability  to  repairs,  generally. 
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It  is  nearly  the  same  in  regard  to  stopping  up,  diverting, 
or  alteriDg  any  road.  No  Highway  Surveyor  can  either  do, 
or  consent  to  the  doing,  of  either  of  these.  The  right  is  in  the 
public.  And  the  public  must  have  the  opportunity  of  express- 
ing its  opinion.  When,  indeed,  a  representative  Body,  in  the 
shape  of  a  Highway  Board,  or  a  vestry  under  Hobhouse's  Act, 
has  been  appointed,  that  Body  has  the  entire  power  to  consider 
and  decide  on  such  a  matter,  as  well  as  on  any  application  for 
dedication  of  a  road.  But  this  is  a  very  different  thing  from  a 
single  officer,  or  two,  or  three,  having  such  power.* 

*  It  is  important  that  the  true  position  of  such  Bodies  should  be  well  un- 
derstood. Though  no  one  who  has  any  real  knowledge  of  the  Principles  of 
our  Institutions  can  be  in  doubt,  yet  the  growth  of  Bureaucracy  in  England 
has,  of  late  years,  unhappily  caused  so  much  tendency  to  the  servile  groping 
after  the  mere  dictation  of  Acts  of  Parliament,  and  to  the  hanging  upon 
functionaries,  that  the  Common  Law,  as  well  as  what  is  becoming  to  a  spirit 
of  Independence,  are  often  equally  forgotten.  It  has  already  been  remarked 
that  no  Statute  can  be  other  than  ancillary,  on  such  matters,  to  the  Common 
Law  (before,  pp.  10, 184,  228,  258,  833).  No  Statute  can  supply  every  parti- 
cular of  action,  any  more  than  a  Statute  can  dictate  the  times  and  hours  of 
every  man's  daily  occupation.  Where  a  Statute  suggests'tbe  formation  of  any 
Body,  in  conformity  with  the  Spirit  and  Principles  of  the  Common  Law,  that 
Common  Law  applies,  as  of  course,  to  all  the  details  of  action  of  that  Body. 
The  Highway  Act  simply  re- declares  how  ordinary  Surveyors  of  Highways 
(whom  I  have  distinguished  as  Single  Surveyon)  are  to  be  appointed.'  But  a 
very  wise  provision  in  the  Act  also  recognizes  the  Common  Law  power  of 
altering  the  mode  of  action,  where  the  parish  desires  it,  on  account  of  the 
extent  of  its  population.  "It  is  expedient,'*  declares  the  Statute,  "in 
large  and  populous  parishes,  that  the  repairs  of  Highways  should  be  tunder 
the  direction  and  control  of  a  certain  number  of  inhabitants,  to  be  chosen 
and  appointed  as  a  Board  for  that  purpose,  with  necessary  powers.**  The  en- 
tire "  direction  and  control,"  where  such  Board  is  appointed,  are,  therefore, 
put  in  its  hands.  No  other  Body  nor  functionary  has  any  authority  or  power 
to  interfere.  The  Board  is  appointed  by  the  Vestry  ;  and  is,  of  course,  re- 
sponsible to  it,  but  to  it  only  ;  and,  as  with  every  other  representative  Body, 
when  it  comes  for  re-election,  the  re-election  of  any  of  the  old  members  will 
depend  on  whether  their  duty  is  felt  to  have  been  well  discharged.  To  en- 
able the  Vestry  to  form  a  proper  opinion  on  this,  the  same  section  enjoins  that 
the  Highway  Board  shall,  bef'/re  ttie  election  of  a  new  Board,  lay  copies  of  its 
accounts  and  minutes  of  its  proceedings  before  the  Vestry.  In  the  case  of 
single  Surveyors,  though  they  lay  their  accounts  before  the  Vestry,  the  sense 
of  actual  responsibility  is  weakened  by  their  being  subjected  to  the  pro- 
fessed, but  unsound  and  &llacious,  "  control"  of  verifying  these  before  Jus- 
tices, with  nominal  opportunity  to  any  one  for  complaint.  See  before,  pp. 
112-114.  But  they  have  no  minutes  of  proceedings  to  lay  before  the  Ves- 
try. It  will  be  useful  to  quote  here  the  language  used  on  this  subject  by  the 
Poor  Law  Commissioners,  in  their  official  Report  to  the  Home  Secretary  on 
the  subject  of  Local  Taxation, in  1843.  "A  Board  for  the  repair  of  High- 
ways have  yery  different  duties  [from  single  surveyors]  in  regard  to  their  ac- 
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If  the  inhabitants,  in  Vestry  assembled,  or  a  Highway  Board, 
or  elective  Vestry,  themselves  think  it  desirable  to  stop  up,  di- 
vert, or  turn,  wholly  or  partially,  any  way,  the  chairman  of  the 
meeting  must,  by  order  in  writing,  direct  the  taking  of  the  ne- 
cessary steps.  If  anybody  else  wishes  to  stop  up,  divert,  or 
turn  any  way,  he  must,  by  notice  in  writing,  if  there  be  no 

counts.     They  may  employ  a  clerk  to  attend  the  Board,  and  to  keep  their 
accounts  and  minutes.     At  the  expiration  of  their  year,  and  before,  or  on, 
the  day  for  the  election  of  surveyors,  they  are  to  present  to  the  vestry  of  the 
parish,  copies  of  their  accounts  and  minutes  of  their  proceeiliugs  for  the 
preceding  year.     Here  the  responsibility  of  a  Board  for  the  superintendence 
of  Highways  appears  to  end.     llie  parish  have  no  authority  over  the  ac- 
counts so  presented;  there  is  not  even  a  veriiication  of  these  accounts  before 
magistrates,  still  less  an  opportunity  for  complaint  of  any  ratepayer,  or  for 
an  examination  on  oath.    The  parish  cannot,  as  in  the  case  of  the  surveyor's 
accounts,  even  order  an  abstract  of  the  Board's  accounts  to  be  published.  .  .  . 
Thb  Body  is  the  most  irresponsible  in  respect  of  the  moneys  and  powers  en- 
trusted to  them  of  any  officers  of  recent  institution."     it  is  characteristic  of 
that  Report  to  seek  to  make  out  a  case  for  getting  all  Local  Taxation  under 
the  control  of  the  Poor  Law  Board.      It  is  pretended,  therefore,  that  High- 
way Boards  ought  to  be  made  responsible  to  Poor  Law  Auditors ! !     This  is 
an  amusing  instance  of  the  grasping  rapacity  of  functionaries,    llie  security 
derived  by  the  Public  from  Poor  Law  Boards  and  their  Auditors,  is  well  illus- 
trated by  the  enormous  frauds  which  have  Iieen  carried  on,  ever  since  the 
New  Poor  Law  Acts  came  into  operation,  in  the  Collection  and  disposal  of 
Poor-rates.^     The  natural  and  necessary  result  of  such  systems  must  always 
be,  as  has  already  been  shown  in  this  Book,  to  make  men  remiss  and  un- 
heedful,  instead  of  to  protect  them.     Thus  frauds  are  directly  encouraged, 
as  is  every  other  shape  of  social  demoralization,  by  the  bureaucratic  and 
functionary  system.      But  a  Highway  Board  is  a  tnily  Jtepresenladve  Body, 
immediately  and  thoroughly  responsible  to  those  whom  it  represents.  It  will 
look  fur  better  after  its  accounts  than  any  functionary  Auditor.     The  know- 
ledge and  interests  of  several  are  brought  directly  to  bear ;  and  the  Board  is 
acted  on  by  the  full  force  of  public  opinion, — which  it  cannot  shun.     An  ex- 
ample of  the  "  searching  discussion"  hence  arising  has  been  already  given, 
p.  247  {note).      Though  there  is  no  going  before  Justices  (to  which  no  Board 
of  high-minded  men  would  submit),  there  is  the  fullest  real  opportunity  for 
complaint,  and  for  whatever  examination  of  accounts  the  Vestry  may  think 
right.     What  is  stated  in  the  above  extract  as  to  printing  the  accounts  is 
untrue.     The  Vestry  can  order  an  abstract  to  be  printed,  or  any  other  course 
to  be  taken  that  it  thinks  proper.     This  is  the  great  and  constitutional  ad- 
vantage secured  by  having  a  Representative  Body  which  is  not  (like  most  that 
are  so  called)  irresponsible,  but  which  is  bound  to  meet,  openly,  the  Corpo- 
rate Instituti<m  of  those  whom  it  represents. 

The  18th  section  of  the  Highway  Act  further  declares,   that  "  aU  and 
every  the  powers  and  avXhorities  given  and  created  by  this  Act,  and  granted  to 


*  See  the  facts  of  one  case  that  happened  to  be  found  out — though  not  even 
then  through  the  Poor  Law  Board — after  twenty  years'  impunity,  in  the  City 
"Tjondon ;  reported  in  the  Times  of  Dec.  31,  1856. 
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Highway  Board,  require  the  Surveyor  to  give  notice  to  the 
churchwardens  to  summon  a  Vestry  to  consider  the  matter. 
The  Vestry  tEen  considers  the  proposal,  and  determines  on  it. 
If  it  agrees,  the  Surveyor  is  to  take  the  necessary  steps,  as  be- 
fore, but  at  the  expense  of  the  applicant.  It  is  a  usual,  and 
very  proper,  condition  of  such  assent,  that  he  who  asks  it  shall 
pay  a  sum,  agreed  upon  between  them,  to  the  Parish  stock. 

The  steps  to  be  thus  taken  are  in  the  shape  of  Notices,  etc., 
for  the  purpose  of  securing  publicity  and  deliberation,  and  of 
giving  every  one  interested  the  opportunity  of  resisting  the  pro- 
posed change.  There  is  an  ultimate  appeal  to  an  impartial  jury.* 

The  method  thus  pursued  under  the  Highway  Act,  adheres, 
with  some  exceptions  in  details,  to  the  practice  of  the  Common 
Law.  But  there  is  another  method,  not  alluded  to  in  tlie  High- 
way Act,  although,  like  other  remedies  and  methods  of  the 
Common  Law,  still  available.  This  is  by  the  summoning  of  a 
Jury  in  the  first  instance,  to  make  inquiry,  upon  oath,  by  the  men 

or  vested  in  the  Vestry,  and  in  any  person  or  persons  as  Surveyor,  shall,  for 
the  purposes  of  the  parish  so  nominating  and  electing  such  Board,  be,  and 
the  same  are  hereby  declared  to  be,  vested  in"  the  Highway  Board,  llius, 
as  well  all  powers  of  "direction  and  control"  as  to  all  works  and  repairs 
done,  as  all  the  powers  and  functions  usually  exercised  by  the  Vestry,  under 
several  sections  of  this  Act,  are,  where  there  is  a  Representative  Body  ap- 
pointed in  the  shape  of  a  Highway  Board,  vested  absolutely  in  that  Board. 
This  section  thus  overrides  all  the  requisitions  in  other  sections,  on  all  such 
matters,  that  apply  to  the  case  of  Single  Surveyors.  A  Highway  Board  differs 
very  importantly  from  a  Select  Vestry  under  Hobhouse's  Act  in  this : — that 
the  former  has  special  powers, — without  the  Vestry  itself  being,  however, 
absorbed.  A  Select  Vestry  under  Hobhouse's  Act  has  no  special  powers, — 
&ut  the  Vettry  iUe{f  is  absorbed  in  it.  The  former  system  is,  by  far,  the  more 
sound  one. 

Although  the  actual  position  of  the  Highway  Board  is  thus  dear,  it  seems 
not  the  less  a  matter  of  sound  wisdom  and  policy, — as  it  is,  assuredly,  the 
most  consistent  with  the  principles  and  spirit  of  our  Institutions, — that  it 
should  submit  aU  matters  of  special  importance  to  the  full  Vestry,  before 
taking  action.  (See  before,  p.  248,  as  to  audit  of  accounts.)  The  true  spirit 
and  sense  of  responsibility  dignifies  all  parties.  It  is  a  degradation  to  none. 
On  the  contrary,  the  committal  of  a  trust  thoroughly  understood  by  the  en- 
trusters,  is  far  more  honourable  to  those  to  whom  it  is  committed,  than  is 
mere  blind  nomineeship,  however  much  the  latter  may  be  miscalled  **  Jte- 
pre9ent€Uion."  The  more  thorough  is  the  mutual  confidence  that  exists 
between  the  Highway  Board  and  the  Vestry,  the  more  satisfactory  will 
always  be  the  action  of  the  former.  I  have  elsewhere  illustrated  this 
point  more  specially.  'See  'Local  Self-Govemment/  etc.  pp.  36,  89, 
40,  etc. 

♦  6  &  6  Wm.  IV.  c.  60,  ss.  81-93. 
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of  the  neighbourhood,  whether  a  proposed  alteration  will  be  of 
any,  and  what,  damage  to  the  Public.  This  proceeding  is  set  in  mo- 
tion by  a  writ  called  the  writ  ad  quod  damnum/^  which  any  one 
can  take  out.  It  is  one  of  the  most  important  practical  methods 
known  to  the  Law  of  England.  It  ia  a  method  applicable  to  an 
infiuite  variety  of  subjects,  besides  the  matter  of  alteration  of 
roads.  The  writ  ought  to  be  issued  out,  and  inquiry  be  had 
under  it,  on  every  matter  by  which  the  interests  of  any  place 
are,  or  may  be,  affected.  It  is  based  on  the  most  thorough  con- 
stitutional Principles :  and  it  was  by  the  constant  use  of  means 
such  as  this  writ  supplies,  that  the  men  of  every  neighbourhood 
were  formerly  taught  habitually  to  feel,  that  the  function  and 
duty  belong  to  themselves  of  inquiring  into,  and  coming  to  a 
decision  upon,  all  matters  that  concern  them  as  members  of  the 
same  neighbourhood.  The  modern  invention  of  Government 
by  Commissions  (altogether  unknown  to  the  Constitution)  has 
taught,  and  is  continually  spreading,  the  comfortable  doctrine, 
that  slothful  and  unmixed  selfishness  should  be  the  only  thought 
of  every  man ;  and  that  it  will  save  trouble  to  let  all  our  duties 
to  our  neighbours  be  efb  to  irresponsible  functionaries  to  do 
and  manage  for  us  :  thus  discouraging  the  task  equally  of  get- 
ting knowledge,  of  thinking,  and  of  acting, — of  everything,  in 
short,  which  characterizes  the  free  man. 

If,  after  inquiry  under  the  writ  ad  quod  damnum,  or  by  the 
method  previously  stated,  a  way  is  altered,  the  altered  way  be- 
comes a  part  of  the  ways  for  the  maintenance  and  repair  of 
which  the  Parish  is  responsible. 

It  is  of  great  importance  that  it  be  always  borne  in  mind 
that  footpaths  are  included  within  all  the  liabilities  and  respon- 
sibilities as  to  highways.  It  is  not  the  mode  of  passage  that 
makes  a  road  a  Highway.  It  is  the  fact  of  the  right  of  the 
public  to  pass  over  it ; — whether  by  foot,  horse,  or  carriage,  is 
all  one  as  regards  the  Law  and  the  Principle.  A  field  Foot* 
path  is  just  as  much  a  Highway  as  the  broadest  carriage-road 
in  the  land.  The  Highway  Surveyors  are  just  as  much  bound 
to  keep  the  former  open,  in  good  repair,  and  freed  from  any 
obstruction,  as  the  latter.     This  is  too  often  forgotten. t 

*  That  18,  a  writ  to  make  inquiry,  by  the  men  of  the  neighbourhood, 
whether  it  will  be  to  ^  injtiry  of  any  one  if  such  or  such  a  thing  is  done. 
See  hereon,  R.  v,  EHsex,  1  B.  &  Al.  373 ;  R.  v.  Russell,  6  B.  &  C.  588,  589. 

t  See  before,  p.  111. 
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It  is  well  remarked  by  a  writer  already  quoted,  that,  under 
the  Common  Law,  *^  no  distinction  can  be  found  between  foot- 
paths and  carriage-roads :  the  right  of  the  public  is  of  exactly 
the  same  quality  over  the  one  as  over  the  other ;  and  it  ought 
to  receive  the  same  support  in  both  instances.  It  is  frequently 
asserted,  that  footpaths  are  very  injurious  to  the  property  over 
which  they  pass.  This  I  deny,  if  it  be  meant  that  they  are  in- 
jurious to  the  quantum  of  property  vested  in  the  owner.  The 
soil  is  not  so  valuable  as  it  otherwise  would  be :  but  it  is  as 
productive  as  it  ever  has  been  to  the  proprietor :  and  it  was 
with  reference  to  its  present  capability  that  he  purchased  the 
estate.  Every  right  oi  way  is  a  public  easement,  which  must 
have  been  acquired  with  the  consent  of  the  owner  of  the  soil ; 
[more  correctly,  which  was  reserved  and  retained  to  the  public 
use,  when  the  rest  of  the  land,  at  first  altogether  common,  was 
allowed  to  be  appropriated  to  separate  proprietorship.]  In 
almost  every  instance,  the  closing  a  public  way  for  the  benefit 
of  the  proprietor,  is  an  ahaolute  gift,  without  comtideration,  to  an 
individual,  out  of  the  possessions  of  the  public.^  ^* 

There  has,  of  late  years,  been  a  continual  course  of  attempts 
by  owners  of  land,  or  their  agents,  to  close  public  footpaths. 
Pormerly  this  could  not  be  done.  The  unevadible  periodical 
inquiries  kept  every  man*s  attention  alive  to  such  attempts,  and 
gave  a  ready  and  certain  remedy  against  them.  The  attempts 
that  now  take  place,  are  made  because  that  wholesome  check 
has,  unlawfully,  and  most  injuriously,  died  out  of  its  former 
regular  and  universal  practice.f  But  they  are  not  the  less  made 
in  defiance  of  law  and  right.  They  are  made  because  it  is 
thought  that  no  individual  man  will  run  the  ri(»ks  of  a  contest 
on  the  question.  It  is  the  duty  of  the  Highway  Surveyors, 
on  behalf  of  the  community  they  act  for,  to  watch  these  things, 
and  to  resist  every  attempt  to  close  or  divert  any  footpath. 
The  public  field-paths  of  England  are  the  most  valuable  posses- 
sion of  the  poor  of  England.  They  constitute,  no  less,  one  of 
the  great  charms  of  the  country  to  every  man  of  taste  and  feel- 
ing. But  to  the  poor  man  they  are  the  chief  means  of  health ; 
and  the  great  helps  in  what  is,  to  him,  income — namely,  time 
and  distance.  They  are  as  much  his  birthright  and  inherit- 
ance and  property,  as  the  acres  they  lie  over  are  those  of  the 

*  Wellbeloved  on  Highways  :  preface,  p.  viii. 

t  See  before,  p.  216,  on  the  importance  of  the  Ck>urt  Leet. 
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proprietors  whose  agents  dishonestly  seek  to  "  improve"  that 
property,  by  depriving  others  of  their  rights  and  property.  It 
is  as  much  a  fraud  and  a  robbery,  and  a  crime  against  society 
and  the  State,  to  stop  up  a  public  Footpath,  over  which  the  poor 
man  is  accustomed  to  pass,  as  it  is  to  stop  the  rich  man  on  the 
Highway  and  demand  his  money  or  his  life. 

It  is  very  necessary  that  Highway  Surveyors  should  under- 
stand their  duty  in  this  behalf.  Eound  London  on  all  sides, 
round  every  town,  and  in  numberless  rural  districts,  public 
footpaths, — most  of  them  public  and  open  since  England  was 
first  Saxon, — have  been  and  are  being  ruthlessly  and  unright- 
eously enclosed.  Private  proprietors  and  Public  Companies, 
especially  Kail  way  Companies,  are  equally  eager  in  this  work 
of  unholy  spoliation.  Let  the  Parish  authorities  remember  that 
they  are  responsible  for  the  maintenance  of  the  Common  Rigbt 
in  these  ways.  If  they  fulfil  their  duty,  the  wealthy,  the  over- 
bearing, and  the  unscrupulous,  will  always,  in  the  end,  equally 
yield  before  them.* 

There  are  provisions  contained  in  the  Highway  Act  as  to  the 
footways  at  the  sides  of  carriage- way  a.  f  There  is  nothing  new 
in  these.  They  only  attempt  to  lay  down  points  on  what  may- 
be much  better  stated  in,  and  left  to,  the  Common  Law  Prin- 
ciple, already  clearly  proved  in  these  pages,  that,  where  the 
public  convenience  and  wish  require  a  causeyj,  it  ought  to 
be  made;  and  that,  wherever  a  work  is  done  for  the  public 
accommodation,  and  upon  its  order,  whoever  interferes  with  or 
injures  such  work,  is  a  wrongdoer  against  the  public.  It  is  the 
duty  of  the  Highway  Surveyors,  by  Common  Law  as  well  as 
Statute,  to  give  full  heed  to  this. 

It  being  always  a  recognized  principle  that  the  interests  of 
the  public  are  paramount  to  those  of  individuals,  many  powers 
and  rights  have  always  been  recognized  in  the  Highway  Sur- 
veyors as  to  getting  materials  for  repair  of  the  Highways. 

*  An  iDBtructive  example  is  afforded  by  a  contest  in  whidi  the  Parish  of 
Homsey  (Middlesex)  was  engaged,  in  1850-2,  with  the  Great  Northern  Rail- 
way Company ;  that  company  having  (as  it  has  done  in  other  places — un- 
fortunately too  generally  unresisted)  taken  on  itself  to  interfere  with  several 
footpaths  in  that  Parish.  It  had  recourse  to  all  the  means  in  its  power 
to  attain  its  end ;  but  the  Parish  authorities  pursued  it  into  the  Queen's 
Bench,  and  through  Committees  of  Parliament,  and  it  was  defeated ;  and 
had,  besides,  to  pay  heavy  costs. 

t  6  &  6  Wm.  IV.  c.  60,  b.  80.  t  See  before,  p.  106,  note*. 
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They  may  dig  for  and  take  what  materials  they  please  in  and 
from  any  waste  or  common  land,  or  the  bed  of  any  stream, 
within  the  pariah — and  even  out  of  it  if  necessary.  They  may 
also  gather  stones  from  the  surface  of  any  enclosed  and  private 
land,  without  paying  any  price  for  them  ;  but  they  must  make 
compensation  for  any  damage  done  in  gathering  them.  They 
have  even  the  power  of  digging  for  materials  in  any  private 
property,  if  necessary ;  but  in  this  case  compensation  for  the 
materials  so  got  must  be  made.  All  this  secures  the  means  of 
getting  the  necessary  materials.  Notice  must,  however,  in 
these  last  cases,  be  given  to  the  proprietor ;  who  has  then  the 
opportunity  of  showing  cause,  if  he  can,  before  Justices,  why 
the  materials  should  not  be  got  from  his  ground.  Of  course 
all  holes  and  pits  must  be  made  safe,  whether  in  waste  or  pri- 
vate ground,  after  the  Surveyors  have  got  out  of  them  what 
they  need.* 

Contracts  may  be  entered  into  for  purchasing,  getting,  or 
carry ingf  materials ;  but  these  must  be  made  with  the  consent 
of  the  Vestry  J,  unless  there  be  a  Highway  Board  ;  which  can 
make  all  contracts  without  such  consent. § 

It  often  happens  that  Lands  have  been  given,  or  allotted  out 
of  enclosed  commons,  in  aid  of  the  Surveyors  of  Highways.  In 
such  cases,  the  land  may  be  eitlier  let  on  long  leases,  or,  with 
the  consent  of  the  Vestry,  sold.||  In  either  case,  the  proceeds 
must,  of  course,  be  applied  for  the  benefit  of  the  Highways. 
In  case  of  sale,  other  lands  ought  to  be  purchased,  in  lieu  of 
those  sold.  These  provisions,  which  are  contained  in  the  High- 
way Act,  are  useful  on  account  of  the  terms  of  some  of  the  old 
Enclosure  Acts,  the  restrictions  in  which  they  override. 

In  order  to  make  the  use  of  roads  more  easy  and  convenient, 
the  Highway  Surveyors  ought  to  put  up  fingerposts  where  two 

• 

•  See  5  &  6  Wm.  IV.  c.  60,  as.  51-55. 

+  In  the  case  of  carrying,  any  two  ratepayers  may,  within  six  days  after 
the  choice  of  Surveyor,  require  him  to  call  a  Veatry ;  which  he  must  then 
call  accordingly,  within  eight  days  after  requisition,  and  give  six  days*  no- 
tice of  it.  At  such  meeting,  the  propriety  of  the  carriage  of  materials  being 
divided  between  parishioners,  is  to  be  considered  and  determined  on.  5  &  6 
Wm.  IV.  c.  50,  8.  35. 

t  5  &  6  Wm.  IV.  c.  5,  s.  46.  §  See  before,  pp.  351,  853  noVs. 

|{  5  &  6  Wm.  IV.  c.  50,  ss.  50,  48.  As  in  other  matters,  where  there  is 
a  Highway  Board,  the  separate  consent  of  the  Vestry  is  unnecessary  ;  though 
it  will  generally  be  desirable  that  such  consent  should  be  appealed  to. 
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or  more  roads  meet,  and  in  other  places  where  thej  are  likely 
to  help  travellers.  It  is  desirable  that,  wherever  a  public  foot- 
path turns  out  of  a  Highroad,  such  a  fingerpost  should  be 
planted,  stating  the  fact  of  its  being  a  public  footpath,  and 
where  it  leads  to.  No  statutory  provision  is  necessary  for  these 
matters,  though  a  declaratory  one  is  contained  in  the  High- 
way Act.* 

The  duty  of  removing  all  nuisances  has  already  been  alluded 
to.  It  is  not  possible  to  make  an  enumeration  of  what  come 
under  this  term.  It  is  a  characteristic  of  the  Common  Law  of 
England  that  it  is  elastic  ;  and  not,  like  Statute  Law,  procrus- 
tean.  A  nuisance  is,  whatever  is  hurtful  to,  or  restrictive  of,  a 
public  right,  according  to  the  best  knowledge  and  evidence  that 
can  be  got.  In  one  age  one  thing  may  be  found  thus  hurtful 
or  restrictive,  which  was  unknown  in  itself,  or  not  understood 
to  be  hurtful,  in  another.  The  Common  Law  Principle  instantly 
includes  this  latter  as  a  nuisance,  just  as  much  as  any  other 
thing  ever  held  to  be  such.  "  If  a  man  erect  anything  offensive 
so  near  the  house  of  another  that  it  becomes  useless  thereby, — 
as  a  swine-sty,  or  a  lime-kiln,  or  a  dye-house,  or  a  tallow-fur- 
nace, or  a  privy,  or  a  brew-house,  or  a  tan-fatt,  or  a  smelting- 
house,  or  a  smithes  forge ;  so  if  a  man  erect  a  wash-house,  stable, 
etc.,  and  put  filth  in  it  to  the  annoyance  of  a  garden ; — all  these 
are  nuisances  at  Common  Law."t  And  thus,  "if  a  man  erects 
a  nuisance  near  to  the  highway^  hy  tohich  the  air  thereabouts  is 
corruptedyX  it  must,  in  its  nature,  be  a  nuisance  to  those  who 
are  on  the  highway,  and  therefore  is  indictable"^  Lord  Coke, 
in  a  case  where  the  two,  at  first  sight  very  unlike  and  uncon- 
nected things,  of  obstructing  the  light  and  keeping  hogs,  were 
in  question,  puts,  very  pithily,  the  moral  connection  which  the 
real  lawyer  and  Statesman  will  often  see  to  subsist  between 
things  bearing,  at  first  sight,  little  relation  to  one  another. 
'*  For  stopping,  as  well  of  the  wholesome  air,  as  of  liyht,  action 
lies ;  for  both  are  necessary  :*'  and  he  adds  : — "  if  the  stopping 
of  the  wholesome  air  [i,  e.  the  mere  obstruction  of  light  and 
air]  gives  cause  of  action,  a  fortiori  an  action  lies  for  infecting 

*  Section  24. 

t  €omyn*8  'Digest,*  vol.  i.  p.  291.  See  my  '  Laws  of  England  relating  to 
Publio  Health/  chap.  i.  '  of  Nuisances  ;'  and  '  Practical  Proceedings  for  the 
Removal  of  Nuisances/  etc.,  2ud  ed.  pp.  45-7. 

X  See  beginning  of  this  Section,  p.  383.  §  Strange,  687. 
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and  corrupting  the  air."*  Lord  Mansfield  declares  that  "  it  is 
not  necessary  that  the  smell  should  be  unwholesome:  it  is 
enough  if  it  render  the  enjoyment  of  life  and  property  uncom- 
fortable."t  And  Chief  Justice  Abbott  expressly  declared  that 
"  it  is  not  necessary  that  a  public  nuisance  should  be  injurious 
to  health.  If  there  be  smells  offensive  to  persons  passing 
along  the  public  highway,  that  is  enough, — as  the  neighbourhood 
has  a  right  tn  fresh  and  pure  air.^^X  Without  adding  to  such 
quotations,  it  is  sufficient  to  say,  that,  even  though  a  work  be 
done  under  authority  of  an  Act  of  Parliament,  it  does  not  re- 
lieve the  doer  from  liability,  if  it  prove  a  nuisance  ;§,^d,  more- 
over, that  '*  it  is  immaterial  how  long  the  practice  may  have 
prevailed,  for  no  length  of  time  will  legitimate  a  nuisance  :*'|| 
**  there  cannot  be  any  prescription  for  a  nuisance."^ 

The  general  principles  that  will  be  perceived  to  run  through 
these  illustrations,  are  more  instructive,  and  a  much  better 
guide,  than  a  hundred  sections  of  Acts  of  Parliament  that 
attempt  to  enumerate  nuisances.  "Whatever  makes  any  high- 
way less  commodious  to  travellers  than  before,  is  a  nuisance.** 
It  is  of  little  importance  to  refer  to  what  certain  sections  of 
the  Highway  Act  contain,  though  these  are  by  no  means  un- 
comprehensive.tt  It  is  the  duty  of  the  Highway  Surveyors  to 
take  care,  as  far  as  possible,  that  all  passers  along  the  highways 
have  that  "fresh  and  pure  air  "  to  which  every  "  neighbourhood 
baa  a  right."  This  duty  has  already  been  touched  upon  in 
speaking  of  drainage ; — a  matter  in  which  it  is  specially  in- 
volved. 

The  perversion  of  language  which,  among  other  injurious 
consequences,  functionarism  has  introduced,  has  latterly  led  to 
the  terra  "  Nuisance  "  being  used  almost  exclusively  with  re- 
spect to  one  group  only  of  those  things  which  are  really  in- 
cluded within  it.  A  *  nuisance  really  is,  whatever  hinders  the 
public  from  the  convenient  enjoyment  of  any  right  which  it  is 
entitled  to.     Thus,  there  are  two  other  important  classes  of 

•  Aldred's  Case,  9  Coke's  Reports,  57  5.  f  1  Burrow,  337. 

{  R.  v.  Neil,  2  Carrington  and  Paine,  485. 

§  Turner  v.  Sheffield  and  Rotheriiam  Railway  Company,  10  Meeaon  and 
Welsby,  425. 

II  R.  V.  Cross,  8  Campbell,  227  ;  and  see  the  noU  p.  21,  of'  Laws  of  Eng- 
land relating  to  Public  Health  ;'  and  the  chapter,  there,  throughout. 

H  Cro.  Car.  185.  **  2  RoU.  Ab.  187. 

ft  See,  for  instance,  as.  70,  72,  78  ;  and  see  before,  p.  839. 
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nuisances,  besides  those  which  are  offensive  in  the  sense  just 
alluded  to,  which  it  is  the  duty  of  the  Highway  Surveyors  con- 
stantly to  heed.  The  first  is,  of  such  things  as  tend  to  damage 
the  soundness  of  the  road  itself;  the  second  is,  of  such  things 
as  tend  to  endanger  or  impede  free  passage  along  it. 

To  the  first  class  belongs  the  state  of  the  hedges  and  trees 
near  the  Highway.  Nothing  is  more  injurious  than  the  neg- 
lect of  these.  If  too  close  and  thick,  they  prevent  the  sun  and. 
fresh  currents  of  air  from  having  free  access  ;  and  so  the  road 
can  never  be  kept  dry  and  hard.  If  they  actually  overhang  the 
road,  they,  have  an  additional  and  directly  injurious  effect,  bj 
keeping  the  wet  always  dropping  on  it.  Both  are  among  the 
most  frequent  causes  of  bad  roads.  The  Highway  Surveyors 
have  full  power,  and  the  clear  duty,  to  enforce  the  clipping, 
lopping,  and  pruning  of  hedges  and  trees.  This  has  been  re- 
stricted, by  the  Highway  Act,  in  cases  where  these  are  planted 
for  the  shelter  of  any  hop-ground,  or  for  the  ornament  or  shelter 
of  any  house,  building,  or  courtyard.*  But,  on  the  other  hand, 
no  one  may,  according  to  the  Highway  Act,  plant  any  tree  or 
shrub  within  fifteen  feet  of  the  centre,  on  either  side,  of  any 
carriage  or  cart  way.t  This  is,  however,  a  mere  arbitrary- 
enactment,  often  preposterous,  and  which  ought  never  to  be 
enforced  unless  special  circumstances  require  it. 

The  second  class  of  nuisances  above  named,  consists  in  things 
upon  or  near  the  Highway,  to  the  danger  or  obstruction  of  those 
using  it.  A  house  standing  near  a  Highway,  in  so  ruinous  a 
condition  as  to  be  dangerous,  is  a  Nuisance,  and  the  owner  op 
occupier  is  liable  to  indictment.^  And  so  a  deep  ditch  or  hol- 
low close  to  the  roadside,  is  dangerous ;  and  is  consequently 
a  nuisance.  There  are  some  cases  where  things,  in  themselves 
legitimate  enough,  are  put  in  such  a  manner,  or  remain  for 
such  a  length  of  time,  as  to  hinder  the  free  use  of  the  way. 
Thus,  while,  as  has  been  seen,  no  one  can  alter  any  drain  made, 
without  the  authority  of  the  Surveyors, §  if  any  man  pushes  his 
fence  out  further  than  he  ought,  or  puts  up  any  erection  of  any 
kind  on  any  highway,  or  opens  or  cuts  up  any  road,||  or  ploughs 

♦  5  &  6  Wm.  IV.  c.  60,  ss.  65,  66.  f  Sec.  64. 

J  R.  V.  Watt«,  1  Salkeld,  357.  §  Sec.  68. 

li  When  Public  Companies  open  roads  to  lay  pipes,  etc.,  they  must  pay  a 
sufficient  compensation  to  the  Highway  Surveyors,  to  cover  all  cost  of  mak- 
ing the  same  good.  This  compensation  is  usually  settled  at  a  regular  tariff 
of  so  much  per  square  yard  superficial.  See  note  ^  on  the  next  page. 
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up  a  footpath  crossing  a  field,*  it  is  a  nuisance,  which  the  Sur- 
veyor is  bound,  without  delay,  to  remove  or  remedy,  at  the 
expense  of  the  wrongdoer.  Even  if  it  be  a  house  or  building 
that  is  thus  put  up,  it  should  be  at  once  removed,  for  it  is  a 
nuisance.t  If ,  as  is  often  the  case,  an  enclosure  Act  has  prohi- 
bited any  building  being  raised  on  lands  enclosed  under  it,  within 
a  certain  distance  of  the  Highway,  though  a  boundary  wall  only 
may  not  be  a  nuisance,  any  sort  of  covered  building  is  unques- 
tionably so ;  and  proceedings,  as  against  any  nuisance  at  Com- 
mon Law,  should  be  taken  to  remove  it.;];  Even  materials  for 
repainng  the  Highways  must  not  be  let  lie  there  without  pro- 
per care  and  precautions.§  If  horses  or  cattle  are  driven  on  a 
footpath,  or  any  animal  is  tethered  on  a  highway  of  any  sort ; 
or  if  a  gate,  ever  so  convenient,  is  put  up,  where  none  has  been 
before ;  or  if  a  stDe  is  raised  higher  than  before ;  or  if  a  cart, 
waggon,  or  other  carriage,  remains  so  unreasonably  long  on  one 
part  of  a  road  as  to  obstruct  traffic ;  or  if  goods,  being  put 
down  on  a  road  near  a  house,  are  let  lie  long  there,  instead  of 
being  got  in  with  all  despatch ;  or  if  stage  coaches  loiter  about 
to  pick  up  passengers,  thus  blocking  up  the  road ; — all  these 
sorts  of  things  are  nuisances  at  Common  Law.  Highway  Acts 
may  imperfectly  enumerate  some  of  them.{|  They  all  depend 
on  one  principle, — ^that  the  Highway  is  for  the  Public  Common 
use, — ^and  no  man  must  be  allowed  to  do  anything  that  shall 
hinder  or  endanger  the  equal  and  convenient  use  of  it  by  others.^ 
The  duties  thus  enumerated  have  many  parts  and  bearings  ; 
but  they  all  have  one  general  direction.  They  are  duties,  too, 
towards  the  right  fulfilment  of  which  it  is  obvious  that  all  the 

•  Home  V.  Widlake,  Yelverton,  142. 

t  Perry  v.  Fitzhowe,  8  Q.  B.  757 ;  Davies  v,  Williams,  16  Q.  B.  546. 

t  R.  V,  Gregoiy,  6  B.  and  Ad.  561,  2. 

§  See  5  &  6  Wm.  IV.  c.  50,  a.  56.  Ab  to  snow-fiillB,  and  other  similar 
unavoidable  obstnictions,  see  t6.  b.  26. 

II  See  SB.  5Q,  69,  72,  74.  See  ss.  70,  71,  «a  to  Engines,  Kilns,  etc.  near 
to  roads,  and  as  to  Railways  crossing  them. 

^  "  Every  unauthorized  obstruction  of  a  highway,  to  the  annoyance  of 
the  King's  subjects,  is  an  indictable  offence."  Lord  Ellenborough,  in  R.  v. 
Gross,  3  Campbell,  227.  In  case  of  any  hoarding  or  scaffolding  put  up, 
this  is  an  obstruction,  and  so  a  Nuisance.  As  these  are,  however,  things 
that  cannot  sometimes  be  avoided,  the  proper  course  is,  for  the  Yestiy,  where 
there  is  no  Highway  Board,  to  determine  on  a  table  of  regulations  and  fees, 
on  conforming  to  which  a  license  shall  be  allowed,  "  authorizing  "  the  hoard- 
ing or  scaffolding  named  in  it,  for  a  limited  time. 

& 
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inhabitants  can  give  efficient  aid.  The  work  is  for  the  good  of 
all.  All  are  affected  bj  the  way  in  which  it  is  fulfilled.  It  is 
of  that  kind  which  can  never  be  thoroughly  or  satisfactorily 
fulfilled,  unless  all  feel  that  they  have  a  part  and  an  interest 
in  it.  Each  man  may  take  in  turn  the  office  of  Surveyor,  or  of 
member  of  a  Highway  Board.  But  whoevelr  fills  such  an  office, 
should  be  able  to  count  upon  the  cordial  aid  of  his  neighbours. 
It  is  certainly  the  best  when  a  Committee,*  or  a  "  Board,"  is 
formed ;  by  which  a  nearer  interest  is  roused  in  several.  On 
such  Committee  or  '*  Board  "  there  should  be  representatiTes 
from  all  the  several  parts  of  the  parish.  Such  a  machinery  is 
the  most  efiectual  means  of  realizing  the  AiU  activity  of  that 
principle  on  which  the  maintenance  of  every  free  State  de- 
pends ; — namely,  that  in  every  local  community,  each  man  feels 
that  he  owes  it  as  a  duty  to  his  neighbourhood  to  contribute 
what  he  can,  by  mutual  personal  action,  to  the  common  good 
and  welfare  of  the  whole. 

In  the  great  rage  which  exists,  in  our  time,  for  a  continual 
meddling  with  everything  by  experimental  legislation,  and  for 
enforcing  Procrustean  schemes  which  are  felt  to  be  so  wanting 
in  truthfulness  or  intrinsic  merit  that  they  have  no  hope  of 
making  their  honest  way  in  public  opinion,  the  Laws  relating 
to  Highways  have  been,  and  are,  a  favourite  matter  with  which 
some  Legislators  are  eager  to  tamper.  In  the  Session  of  I85ii, 
a  Bill  was  introduced  into  Parliament  for  making  Highway 
functionary  '*  Districts,"  in  place  of  the  present  system  of 
Local  Management.  Member  after  Member  rose,  all  dissatis- 
fied with  the  particular  proposal,  but  most  of  them  hankering' 
afler  some  change  of  the  like  nature.  Not  a  single  practical 
idea  was  expressed  by  any  speaker :  nothing  was  uttered  but 
what  showed  that  all  the  speakers  were  entirely  ignorant  of  the 
nature  of  our  Institutions  and  their  working.t    The  only  im- 

•  See  before,  pp.  Ill,  244,  266. 

f  What  was  said  on  the  above  occasion,  and  is  so  often  said,  about  "  re> 
presentative  element,"  is  merely  a  specimen  of  that  unmeaning  jai^gKw 
through  which  it  is  sought  to  delude  men,  by  mere  names,  into  submitting 
to  have  all  reality  and  resfMnnbility  taken  out  of  their  hands,  and  to  let  a 
mere  clique  or  oligarchy  be  invested  with  practically  irresponsible  power. 
A  Highway  Board,  under  the  Highway  Act  of  5  &  6  Wm.  IV.,  is  a  trae 
RepreseutatiYe  Body.  Where  this  exists,  the  work  is  usually  well  done. 
There  needs  but  the  recog^nition  of  a  greater  fecility  (in  aooordaooe  with  the 
Common  Law)  for  the  appointment  and  action  of  such  Bodies  in  every 
Purish, — ^without  pedantic  restrictions  to  any  minimum  of  Population. 
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pulse  dearly  was,  to  experimentalize  and  unsettle,  and  to 
derise  means  for  fettering  the  action  of  those  most  immedi- 
ately concerned  in  the  condition  of  the  Highways.  The  in- 
creasing want  of  any  practical  knowledge  on  all  these  classes 
of  subjects  is  daily  shown  in  Parliament.  The  growth  of 
Bureaucracy  in  England  has  led  to  this: — and  Bureaucracy 
now  systematically  seeks  to  take  advantage  of  it,  to  its  own 
further  aggrandisement.  Hence  the  mass  of  crude  experimental 
legislation  of  our  day.  The  Members  who  complain  of  the  state 
of  the  Highways,  ought  to  know  that,  if  they  fulfilled  their  own 
duties  in  their  own  neighbourhoods,  instead  of  uttering  com- 
plaints in  the  House  of  Commons,  the  means  already  actually 
exist  to  bring  about  every  wholesome  remedy.  It  is  but  the 
want  of  real  knowledge  in  those  who  call  themselves  ''edu- 
cated,"* and  the  consequent  want  of  sound  example  and  action, 
that  leads,  anywhere,  to  want  of  due  care  in  all  that  concerns 
the  Highways.  And  it  is,  more  than  anything  else,  owing  to 
the  weakening  of  the  full  sense  of  responsibility,  both  in  officers 
and  Yestries,  through  the  modem  innovation,  abortive  as  it  is, 
of  certain  references  to  justices  (quite  inapplicable  in  such 
matterst),  instead  of  the  old  periodical  and  unevadible  in- 
quiries, that  the  want  of  an  efficient  discharge  of  their  duties 
by  some  Highway  Surveyors,  and  the  non-acceptance  of  the 
office,  often,  by  the  best  men,  are  owiug.  What  is  needed  in 
all  these  things  is,  to  make  the  mutual  responsibility,  equally 
of  those  concerned  and  of  those  entrusted,  really  actual  and 
felt;  not  allowing  irresponsible  parties,  such  as  justices,' to 
interfere  in  any  way,  except  on  specific  eases  of  complaint  or 
penalty. 

Making  "  districts," — which  seems,  just  now,  the  favourite 
scheme  of  the  experimentalists, — ^would,  necessarily,  only  make 
things  worse  than  they  now  are  at  the  worst.  The  ordinary 
size  of  Parishes  is  quite  large  enough,  that  the  actual  eye  of 
those  concerned  may  keep  watchful  attention  on  the  fulfilment 
of  their  duties  by  the  Surveyors.  The  more  the  area  is  en- 
larged, the  less  vigilant  attention  is  it  possible  for  those 
concerned  to  give:  the  more  actually  irresponsible, , there- 
fore, necessarily  becomes  every  officer.}    The  great  object  of 

•  See  before,  pp.  219,  220.  t  See  before,  p.  113. 

X  See  before,  pp.  Ill,  167.     I  Have  elsewhere  shown  that  tiie  increase  of 
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the  true  Statesman  will  always  be  to  fix,  in  every  man,  as 
near  and  immediate  a  sense  of  interest  and  responsibility  as 
possible. 

Intimately  mixed  with  such  questions  is  always  one  far  be- 
yond the  mere  material  one.  It  is  the  fashion  of  our  time  to 
look  at  everything  only  from  this  mere  material  point  of  view ; 
to  reckon  excellence  by  cheapness  only ;  and  to  estimate  every 
proposition  according  to  its  fancied  material  results  only.  But 
it  is  £ur  beyond  all  these  things  in  importance,  that  the  moral 
energies  of  men  should  be  maintained  ever  active  at  their 
highest  tone.  It  is  of  the  highest  importance,  socially,  intel- 
lectually, morally,  and  therefore  politically,  that  every  possible 
inducement  should,  at  all  times,  be  held  out  to  men  to  see  and 
feel  and  recognize,  as  an  habitual  part  of  their  being,  the  duties 
of  citizenship, — the  responsibility  which  each  man  owes  to  his 
neighbours  and  his  neighbourhood.  All  the  modem  experi- 
mentalists, including  those  who  would  tinker  at  the  Law  of 
Highways,  look  only  at  man  as  an  automaton  machine,  having 
selfish  material  concerns  as  the  sole  aim  and  end  of  life.  Tbey 
judge  of  others  by  themselves.  They  assiduously  pander  to  the 
selfishness  of  men,  in  order  that  the  system  of  functionarism 
may  be  extended.  They  parade  pretentious  but  unreal  **  im- 
provement," specious  but  most  mischievous  humanitarianism, 
and  self-exalting  but  hoUow  philanthropy,  to  cover  the  eager 
grasping  after  patronage.* 

The  system  which  would  do  everything  for  men,  instead  of 
calling  upon  the  intelligence  and  responsibility  of  all  men  to 
do,  themselves,  what  concerns  them,  does  but  ofier  a  bribe  to 
sheer  slothfulness  and  selfishness,  to  shun  the  trouble  of  that 
exertion,  whether  of  thought  or  action,  which  is  necessary  in 
order  to  maintain  the  spirit  of  manliness,  and  the  conscious- 
ness of  independence,  and  the  reality  of  self-respect,  as  well  as 
the  course  of  true  enterprise  and  sound  progress.  Despotism 
always  covers  its  encroachments  under  the  mask  of  some  fair 
pretences.  The  worst  form  of  despotism  is  the  silent  enslaving 
of  a  nation  by  Punctionarism  and  Bureaucracy.    The  means  by 

population  and  means  of  intercommunication,  instead  of  being  a  ground  or 
reason  for  centralization,  is  one  of  the  strongest  reasons  for  more  thoroughly 
developing  the  action  of  Local  Self-Goyemment.     See  '  Local  Self- Govern- 
ment,* etc.,  p.  48.    This  is  a  very  important  point 
•  See  before,  p.  216. 
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which  these  foe's  to  our  institutions  and  liberties,  have  made 
and  are  still  making  their  way  in  England,  are,  by  continual 
appeals,  under  the  cloak  of  philanthropy  and  "  reform,"  to  the 
material  and  selfish  interests  and  slothful  temper  of  men  im- 
mersed in  the  eager  pursuit  of  self-aggrandisement.* 

It  matters  not  whether  designs  and  attempts  such  as  these 
exhibit  themselves  in  matters  of  Highway  management,  or 
under  any  other  cover.  They  are  equally  characteristic  of  a 
Jesuitical  and  profligate  system,  the  most  dangerous  to  the 
true  interests  and  welfare  of  humanity ;  the  most  fatal  to  the 
liberties  of  Englishmen. 

The  present  Highway  Act  is  certainly  not  without  several 
imperfections.  But  it  is  far  &eer  from  these  than  most  Acts 
of  Parliament.  It  is  absolutely  certain  that  it  is,  in  every 
way,  more  practical  and  satisfactory  than  any  act  that  would 
be  passed  now,  when  less  and  less  practical  knowledge  of  all 
such  questions  is  daily  shown  by  those  who  assume  the  task  of 
Legislators.t 

*  See  'Local  Self-Qovemment/  etc.,  chap.  xii. : — "How  may  freedom 
and  hum>an  progress  be  most  sucoessftMy  attacked.*' 
t  See  before,  pp.  116,  220  noU  *. 
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WjLTCH  AKD   WARD. 

Protiction  or  Person,   Property,  akd  Rights  ;  and  Prosecution  or 

Wrono-doees  aqainst  either. 

It  has  been  already  shown  that  the  present  practice  of  watch 
and  ward  is  in  an  anomalous  state.  It  is  wholly  inefficient  and 
unsatisfactory :  and  it  is  so,  simply  and  demonstrably,  because 
it  has  departed  from  the  sound  principles  and  practice  of  the 
Common  Law.*  Those  principles  and  practice  are  based  upon 
the  idea  of  reeponsihility ;  the  responsibility  of  erery  place  to 
every  inhabitant  thereof,  and  of  every  place  to  the  whole  State, 
that  watch  and  ward  shall  be  duly  kept  therein,  and  the  public 
peace  maintained.  These  principles  being  maintained  in  action, 
the  interest  of  every  individual  is  felt  to  be  identified  with  that 
of  the  whole  place :  the  interest  of  the  whole  is  identified  with 
that  of  every  one  of  its  members.f  Every  motive  is  directed  to 
the  prevention  of  crime.  Functionarism  is  not  aUowed  to  put 
in  its  hand,  in  order  to  make  a  gain  out  of  what  is  against  the 
common  interest.  A  premium  is  not  allowed  to  be  held  out  to 
the  fostering  of  crime,  in  order  that  its  fosterers  may  seem  zeal- 
ous in  its  exposure,  while  profiting  by  its  perpetration.  The 
State,  and  every  place,  and  every  individual,  sufier  alike  from 
every  step  towards  a  departure  from  these  principles  and  prac- 
tice.   And  it  is  not  until  these  are  returned  to,  that  the  public 

*  See  before,  Chap.  III.  Sec.  8. 

f  **  The  BeveraJ  houBeholdera  being,  in  this  manner,  responsible  for  the 
orderly  and  regular  conduct  of  their  fiunilies ;  the  Tything  for  its  honae- 
holders ;  the  Hundred  for  the  Tythings  ;  the  Trything  for  its  Hundreds ; 
and  the  whole  County  for  the  Trythings ; — every  one  was  under  a  sort  of 
necessity  to  keep  a  watchful  eye  over  his  neighbour's  life  and  conversation  ; 
and  to  consult  the  public  good,  by  taking  all  due  care,  that  the  speediest 
punishment  should  be  inflicted  for  every  breach  of  the  laws :  so  that  it  tros 
hardly  pomble  for  a  mal^a4:tor  to  etcape  with  impumty,  v^Ust  it  wot  made 
the  interettf  ae  well  as  the  business,  of  so  many  different  persons  to  bring  htm 
to  immediate  justice,'* — Archdeacon  Squire's  'Inquiiy  into  the  Foundation  of 
the  English  Constitution,'  pp.  241,  242. 
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seryice  in  this  behalf  will  be  well  fulfilled,  or  an  economical, 
responsible,  or  thoroughly  efficient  system  of  watch  and  ward 
exist. 

Efficient  action  on  this  matter  was  formerly  unevadible.  It 
will  be  useful  to  show,  in  as  few  words  as  possible,  the  practice 
followed  under  the  Common  Law,  in  order  to  prevent  the  eva- 
sion of  responsibility,  either  by  aaj  place  or  by  any  officer. 

This  practice  consisted,  as  already  hinted^  in  public  inquiries, 
reg^arly  and  periodically  made  in  every  parish,  in  every  hun- 
dred, and  in  every  county ;  and  which  went  directly,  both  to 
the  happening  of  any  Jhcts  of  wrong-doing,  and  to  the  dis- 
charge, by  every  officer^  of  his  duties.*  It  will  be  at  once  seen 
how  dose  an  observation  was  thus  kept  on  the  fulfilment  of  all 
matters  that  concern  watch  and  ward,  as  well  as  upon  other 
things  touching  the  general  welfare. 

The  following  is  an  example  of  the  things  thus  regularly  put 
before  the  sworn  jury  of  freemen  in  every  place ;  and  which  had 
to  be  everywhere  answered : — "  Whether  the  Roll  [of  inhabit- 
ants] is  complete.  Whether  any  have  gone  away  under  any 
circumstances  of  suspicion.t  Whether  all  on  the  EoU  have 
come  up  to  the  Eolk-mote.^  Touching  burglars,  thieves  aud 
robbers,  forgers,  murderers,  house-burners ;  and  the  accessories 
and  harbourers  of  any  of  these.  Touching  outlaws  and  re- 
turned convicts.  Touching  treasure-trove,  murders,  and  stolen 
goods  found  and  kept.  Touching  gaol-breach,  rape,  abduction  ; 
and  wrong-doers  in  parks,  burrows,  warrens,  etc.  Touching 
maimings,  assaults,  false  imprisonments,  and  other  breaches  of 
the  peace.  Touching  usurers,  traitors,  etc.,  and  their  har- 
bourers. Touching  petty  thefls.  Touching  the  hue  and  cry 
wrongly  raised ;  or,  if  rightly,  not  followed  up :  who  raised  it, 
and  hy  whose  default  suit  was  not  followed  up.^  Touching  land- 
marks broken,  removed,  or  altered.  Touching  watercourses 
turned  or  obstructed.    Touching  ditches,  walls,  water-banks, 

*  See  before,  pp.  23,  46,  and  after,  375,  385,  notes. 

t  It  is  curious  that  Mr.  Justice  Coleridge,  in  his  valuable  edition  of  Black- 
stone's  Commentaries  (voL  iv.  p.  801  w^),  should  have  stated  that  he  is 
"  not  aware  that  this  was  ever  made  a  substantive  matter  of  inquiry."  No- 
thing can  be  more  precise  than  the  above. 

X  See  before,  pp.  60,  61.  The  device  of  Polling  is  a  direct  violation  of 
the  Common  Law.  All  must  come  to  the  mote  ("moot;"  "discussion'') 
itself,  or  they  &il  in  a  positive  obligation. 

i  That  is,  what  officer  neglected  his  duty,  if  the  duty  was  neglected.  See 
before,  pp.  128,  129,  and  notes,  as  to  hue  and  ciy. 
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pools,  or  anything  of  like  sort,  meddled  with,  damaged,  or  other- 
wise,  to  any  man*s  hurt.  Touching  ways  and  paths  wrongfully 
obstructed  or  narrowed.  Touching  false  weights  and  mea^ 
Bures.  Touching  watch  and  ward  not  duly  kept,  and  high- 
ways not  well  maintained.  Touching  bridges  and  water-ba^ks 
out  of  repair;"  etc.  etc.* 

These  searching  inquiries  into  the  due  fulfilment,  and  into 
all  breaches  of  the  due  fulfilment,  of  the  duties  and  responsibi- 
lities of  every  neighbourhood,  were  not  rare  and  occasionaL 
They  were,  as  they  ought  still  by  Law  to  be,  regular,  periodical, 
and  frequent. ^They  were  made  by  the  Local  Body  itself  in 
every  Parish ;  but  they  were  also  made  before  the  Sheriff  in  his 
biennial  Toum  or  circuit  in  every  Hundred;  and  again  before  the 
representative  of  the  State, — ^the  Justice  in  Eyre ;  as  well  as  on 
other  occasions.t''  The  constable  had  to  see,  in  the  meantime, 
that  things  were  rightly  kept,  so  that  these  inqxiiries  might  be 
answered  without  the  place  incurring  those  penalties  which 
inevitably  attached  to  it  in  any  case  of  neglect.  Such  are  the 
thorough  methods  provided  by  the  Constitution  for  ensuring  full 

*  See  '  Local  Self-Goyemment,'  etc.  p.  298,  note.  The  Articles  of  Inquiry 
above  given  are  from  Fleta,  as  quoted  in  the  place  cited.  Other  artidee, 
embracing,  in  different  words,  the  same  Subjects,  will  be  found  in  Home's 
*  Mirror  of  Justices/  chap.  i.  sec.  17 ;  and  in  the  lai^ge  folio  edition  of  the 
Statutes,  vol.  i.  p.  246. 

I  might  quote  numberless  authorities  as  to  the  practical  use  and  the  de> 
tails  of  these  articles  of  Inquiry.  The  above  is  selected  for  its  brevity.  I 
content  myself  with  further  referring  to  Kitchen's  'Court  Leet,'  pp.  86  to 
63  a,  and  to  Lambard's  '  Eirenarcha,'  pp.  420-484;  where  the  articles  of 
inquiry,  condensed  above,  will  be  seen  at  much  fuller  length.  See  also  the 
illustrations  which  I  have  quoted  in  'Practical  Proceedings,'  etc.,  pp.  5-9. 
Had  the  Committee  of  the  House  of  Commons  in  1855-6,  on  '  Public  Pro- 
secutors,* really  desired  to  search  out  the  truth,  and  give  it  a  practical  direc- 
tion, instead  of  merely  making  itself  the  instrument  of  getting  up  a  caee  on 
behalf  of  functionarism,  it  would  have  directed  its  investigations  to  the  mode, 
in  which  these  systematic  inquiries  were  made  and  followed  up ;  and  when 
and  why,  and  by  whose  neglect,  the  habit  of  them  has  &llen  into  disuse. 
Instead  of  this,  points  so  directly  practical  were  carefully  omitted,  or  rather 
r^futedt  to  be  inquired  into,  because  they  would  obviously  have  brought  out 
&ct8that  would  tell  against  the  object  for  which  the  Committee  was  appointed, 
— ^namely,  at  whatever  oost  to  the  public  interests,  to  get  up  a  case  for  the 
increase  of  Ministerial  patronage.  See  after,  p.  887* 

It  is  proper  to  refer  here  to  the  Inquieitiones  Nonarum  (often  mentioned 
in  the  text)  and  the  Hundred  RoUa  (published  by  the  Record  Commission  in 
1818)  as  apt  illustrations  of  the  adaptability  of  this  system  of  Inquiries  to 
any  sort  of  droumstanoes  that  may  arise. 

t  See,  for  example,  pp.  85,  107. 
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responsibility,  and  the  constant  sense  of  it,  and  so  preventing 
wrong-doing.  It  would  be  well  if  those  who  are  for  ever  dab- 
bling in  legislation,  after  the  empirical  fashion  of  our  times* 
would  set  themselyes  to  imderstand  these  practical  methods  of 
the  Common  Law.*  They  are  all  available  now.  "  Every  act  of 
injustice  or  vice  whatsoever,  and  even  mere  immoralities,  are 
within  the  cognisuince  of  the  Courts  Leet ;  which  are  compe- 
tent in  themselves  to  find  a  remedy  for  every  inconvenience, 
without  searching  for  Acts  of  Parliament.*'t  But  the  rage  for 
empirical  dealing,  and  the  gripping  aims  of  functionarism,  have 
made  these  and  their  invaluable  working  forgotten.  Hence  all 
the  interests  of  every  Parish  in  England,  the  public  peace,  the 
safety  of  person  and  of  property,  and  the  general  tone  of  so- 
ciety, suffer  grievously.  Hence  wrong-doing  and  outrage  spread 
themselves,  without  remedy ; — ^the  wrong-doers  relying  for  im- 
punity upon  the  risk,  cost,  and  trouble  to  vndimduaU  of  prose- 
cution. Hence  ^  Police"  devices  and  summary  jurisdictions  are 
reared  up ; — ^utterly  inefficient  as  means  of  true  and  permanent 
watch  and  ward,  and  which  actually  give  to  functionaries  a  selfish 
interest  in  the  existence  of  the  very  wrongs  of  society,  instead 
of  its  being  felt  to  be  the  interest  of  all  that  such  wrongs  shall 
not  happen.  The  practical  m\Bans  that  have  been  alluded  to, 
show  that  home  to  every  man's  door  there  is,  according  to  the 
real  practice  of  true  EnglisUnstitutions  of  Local  Self-Gk>vem- 
ment,  the  continual  opportunity  to  be  brought,  by  speedy  and 
costless  means,  of  righting  every  grievance,  and  hindering  every 
wrong.  No  mere  **  Public  Prosecutor'*  could  ever  be  so  efficient, 
either  to  keep  check  on  wrong-doing,  or  to  keep  men  up  to  the 
mark  of  their  social  duties  and  responsibilities.  Is  the  nine- 
teenth century,  which  cannot  comprehend  these  simple  and 
practical  means,  truly  so  far  advanced  in  civilization  as  is  pre- 
tended ?$ 

*  The  before-named  Committee  on  'Public  Prosecuton'  went  &r  and 
wide  for  so-called  evidence  that  it  was  thought  would  suit  their  object ;  but 
eoutfuUy  omitted  any  inquiry  into  the  actual  Law  of  England  itaelf ! 

t  Qranyille  Sharpens  'Congregational  Courta'  (1786),  p.  140.  And  see 
before,  pp.  28  noU  f,  216. 

$  In  an  article  of  5  September,  1856,  the  Timu  Newspaper  calls  attention 
"  to  the  inactivity  in  our  legal  system  which  often  succeeds  the  commission 
of  a  crime,  before  it  is  possible  to  take  out  a  warrant."  And  it  proceeds 
urgently  to  recommend — as  if  it  were  a  brilliant  new  idea — the  practice  of  sys- 
tematic Inquiries.   Its  words  are : — "  Take  a  case, '  the  vaguest  of  all,  in  which 

&  3 
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It  is  not  80  Yerj  long  since  the  abore  system  was  in  action 
in  eyerj  Parish.  "  The  Courts  Leet  and  Court  Baron/'  says 
Whitelocke,  '^  are  still  in  being  in  the  country,  retaining  the 
same  name  and  nature  they  had  before  the  Conquest.  Surely," 
he  well  adds,  "  that  old  way  of  justice  at  home,  and  the  exact 
division  of  it,  caused  great  ease  and  safety  to  the  people."* 
Coke  himself  says : — "  The  articles  inquirable  in  the  Toum  are 
known,  and  [therefore]  need  not  be  here  rehear8ed."t  Selden 
says,  in  his  '  Titles  of  Honour,'  that  "  the  Sheriff's  Toum  is  at 
this  day.";^  At  the  conference  between  the  two  Houses  of 
Parliament,  preparatory  to  the  passing  of  the  Petition  of  Bight, 

an  o£Eence  has  been  oommitted,  but  no  one  accused.  There  is  at  present  no 
authority  vested  in  any  person  to  investigate  such  a  case,  except  in  the  event 
of  death,  when  there  immediately  follows  a  coroner's  inquest.  The  burning 
of  Covent  Garden  Theatre  supplies  an  illustration  in  point.  Although  we 
have  no  reason  to  say  that  it  was  the  work  of  an  incendiary,  still  at  the 
time  suspicions  were  raised,  rumours  were  afloat,  the  ciroumstanoes  under 
which  the  fire  took  place  were  not  creditable,  the  injury  inflicted  was  enor> 
mous,  and  the  whole  affair  required  investigation.  Ultimately  the  coroner 
of  the  district  instituted  an  inquiry ;  but  it  was  some  time  after  the  event, 
and  it  was  by  an  unusual,  although  very  proper,  stretch  of  his  authority. 
Now,  it  very  often  happens  that  in  cases  of  arson  and  other  heinous  ofienoes 
the  guilty  party  can  only  be  detected  by  a  chain  of  circumstantial  evidence, 
the  various  links  of  which  are  not  likely  to  be  collected  except  by  a  public 
investigation  of  this  kind  rapidly  following  the  event.  It  is  quite  clear  that 
the  sooner  such  an  investigation  ensues  the  better,  even  if  nothing  comes  of 
it ;  for,  while  in  many  cases  the  offenders  who  are  now  permitted  to  escape 
through  delay  will  be  brought  to  justice,  the  wnertfact  of  am  inquiry  neoa- 
tcurily  foUoving  every  notable  outrage  unll  aetata  jpowerfiU  preventive,^*  This 
passage  is  well  worthy  of  attention.  It  gives  an  illustration  of  the  language 
of  Lord  Coke,  when  he  says  that,  "albeit  sometimes  by  Acts  of  Parliament, 
and  sometimes  by  invention  and  wit  of  man,  some  points  of  the  Common 
Law  have  been  altered,  or  turned  and  diverted  from  their  due  course,  yet, 
in  the  course  and  revolution  of  time,  the  same,  as  the  »af(st  and  faiH^uLeaA 
pillar  and  bulwark  of  the  commonweal,  have  ever  been,  with  great  ap- 
plause, for  avoiding  of  many  mischiefs,  restored  again.  "^  The  inquiries 
thus  recommended  by  the  Times,  are  what  the  Common  Law  enjoins,  and 
what  used  to  be  the  uniform  practice  imder  it. 

*  '  Memorials,'  vol.  ii.  p.  420 ;  and  see  Coke,  Fourth  Institute,  p.  267 : — 
"  As  the  Leet  was  derived  out  of  the  Toum /or  the  ease  of  the  people,  so  this 
Court  of  the  Hundred,  for  the  same  cause,  was  derived  out  of  the  Court  of 
the  County."  See  a  remarkable  and  very  note- worthy  Statute  (18  Hen.  III.) 
— strangely  enough  not  to  be  found  in  any  edition  of  the  Statutes — ^pub- 
lished at  full  length  in  Prynne's  *  Parliamentary  Writs,'  vol.  L  (Introduction), 
and  aLso  in  his  'Animadversions,  &c.,  to  Coke's  Fourth  Institute,'  p.  189  ; 
and  of  which  I  have  given  a  translation  in  '  Local  Self-Government,  p.  219. 

t  Fourth  Institute,  p.  260  (1644).  {  P.  628  (edition  16S1). 

>  Pre&oe  to  8  Cokeys  Reports,  p.  xviil. 
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— which  conference  was  managed,  on  behalf  of  the  Commons, 
bj  the  bearers  of  the  illustrious  names  of  Sir  Dudley  Digges, 
Sir  Edward  Littleton,  John  Selden,  and  Lord  Coke  himself^— 
Sir  Dudley  Digges  expressly  reminded  their  Lordships,  in  proof 
qfthe  stability  of  our  free  imtituiions^  and  of  the  importance  of 
maintaining  that  stability,  that,  while  we  have  Parliaments  on 
the  one  hand,  "  ite  hwe  noWy^  as  our  fathers  had,  and  of  at  least 
equal  importance  to  Parliament,  ^'  the  Court  Barons  and  Court 
Leets,  and  SherifTs  Courts  [Toums],' '  whereby  right  is  rendered 
in  every  Tillage  ;* — a  passage  of  particular  significance  when  it 
is  remembered  that  it  was  thus  uttered  in  support  of  the  Peti- 
tion of  Eight.  Lord  Bacon  himself  incidentally  remarks  that 
"  all  those  courts  before-mentioned  are  in  use  aaid  exercised  as 
Law  at  this  day^  concerning  the  sheriff's  Law-dayes  [Toums] 

and  Leets.' *t 

To  quote  no  more  such  proofs  of  the  departure  of  our  time 
firom  what  was  so  lately  and  wholesomely  in  practice,  I  will  only 
add,  that  every  lover  of  his  country  and  its  welfare  will  feel  the 
full  force  of  a  most  statesmanlike  remark,  made  immediately 
after  the  turmoils  which  first  gave  the  opportunity  of  unsettling 
the  action  of  these  Institutions: — "I  wish  we  now  could,  or 
could  ever  hope  (whatever  promises  may  be  made  us)  so  per- 
fectly to  distinguish  the  Legislative  firom  the  Ministerial  au- 
thority as  once  we  did ;  when  the  House  of  Commons  had  not 
the  power  of  a  Court  Leet  to  give  an  Oath,  nor  of  a  Justice 
of  the  Peace  to  make  a  mittimus :  which  distinction,  doubt- 
less, is  the  most  vital  part  of  fireedom ;  as,  on  the  contrary,  the 
confusion  of  them  is  an  accomplishment  of  servitude." J  "  I 
desire,"  the  same  writer  says,  "all  our  Projectors  of  Common- 
wealths, to  contrive  greater  freedom  for  their  citizens,  than  is 
provided  by  Magna  Charta  and  the  Petition  of  Bight;  or  show 
us,  that  it  is  not  much  easier  to  violate  than  to  mend  them." 

♦  'Report  of  the  Conference  of  3d  April,  1628  :'  See  Rushworth*B  'His- 
torical Collections/  vol.  i.  p.  533 ;  where  it  is  put,  however,  under  date  of  7th 
April.     I  quote  firom  the  original. 

t  'The  Use  of  the  Law/  ed.  1635,  p.  9.  Many  other  authorities,  and  of 
later  date,  might  be  added.  I  quote  the  above  on  account  of  the  reputa- 
tion of  these  givers  of  the  testimony. 

^  '  A  Flea  for  Limited  Monarchy,  as  it  was  established  in  this  Nation 
before  the  bite  War.  By  a  Zealot  for  the  Good  Old  Laws  of  his  Country, 
before  any  Faction  or  Caprice,'  1660,  p.  7.  I  wish  space  allowed  me  to  quote 
more  of  tiiis  admirable  tract. 
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The  History  of  England,  since  this  was  written,  baa  been  a 
continued  illustration  of  its  truth.* 

One  form  of  the  Courts  and  habitual  Inquiries  that  baye 
been  aUuded  to,  does  indeed  still  exist  in  active  vigour, — as  if 
to  remind  men  of  the  nature  and  value  of  a  practice  whicb  was 
formerly  universal.  The  Coroner's  Court  remains  in  daily  use ; 
and  there  is  no  Institution  in  England  of  more  essential  impor- 
tance and  more  constantly  illustrated  value. 

The  Coroner  himself  is  an  elected  Magistrate.  He  holds  the 
next  rank  in  the  county  to  the  Sheriff;  and  is,  indeed,  in  many 
cases,  substituted  for  the  latter.  It  is  greatly  to  be  regretted 
that  the  true  character  and  dignity  of  this  office  are  not  better 
understood.  Coroners  are  Conservators  of  the  Peace  at  Com- 
mon Law.  They  are  the  principal  Conservators  or  Justices  of 
the  Peace  within  the  county.  They  take  precedence  of  all  tbose 
justices  who  are,  as  it  is  termed,  in  tbe  Commission  of  the  Peace. 
The  latter  are  of  far  more  modern  origin,t  and  owe  their  exist- 
ence and  powers  only  to  Statute. 

The  Inquiry,  or  '^  Inquest "  as  it  is  commonly  called,  is  not 
held  hy  the  Coroner ;  it  is  held  before  him.  ~  It  is  held  hy  tbe 
free  men  of  the  neighbourhood.  This  Institution  is  peculiarly 
connected  with  the  Institution  of  the  Parish ;  inasmuch  as  tbe 
earliest  statute  upon  it,{  declaratory  of  the  Common  Law,  re- 
cords that  the  jury  is  to  be  summoned  from  "  four  of  the  next 
towns  [Parishes],  or  five,  or  six  ;"§  and  the  Statute  of  Exeter, 
passed  ten  years  later,  has  been  already  quoted  in  illustration 
of  the  same  point,  in  the  method  it  requires  to  be  followed  in 
inquiries  as  to  the  discharge  of  their  duties  by  Coroners. 

Notice  of  the  death  is  usually  given  by  the  Churchwardens 

*  In  John  Evelyn's  Duuy,  under  the  date  June  11, 1652,  it  is  rel&ted  that^ 
going  from  Tunbridge  Wells,  he  was  robbed,  on  the  23rd  June,  at  a  place  called 
Prooesedon  Oak,  about  three  miles  from  Bromley.  He  caused  Hue  and  Ciy 
to  be  made,  and  took  the  other  usual  measures  to  trace  the  stolen  property. 
Within  two  days,  he  had  tidings  of  all  he  had  lost,  except  his  swoid  and 
some  trifles.  That  is  to  say,  the  Common  Law  methods  were  then  in  effi- 
oient  activity,  notwithstanding  that  this  was  the  time  when  England  had 
been  lately  torn  with  civil  war.  In  our  days  of  functionarism  and  "  Police," 
it  is  quite  certain  that,  instead  of  getting  such  tidings  of  his  property,  all  the 
satis&ction  he  would  have  ever  got  would  have  been  to  see  them  catalogued 
in  the  **  Police  Gazette"  with  all  the  formality  of  red-tapism. 

t  See  before,  p.  128,  noU  %.  X  ^  Edward  I.  stat.  2. 

S  The  Coroner's  Jury  is  not  limited  to  twelve.  It  is  usually  fifteen  or 
eighteen.    The  Jurors  must  themselves  sign  the  Inquisition  found. 
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or  Orerseers,  or  by  the  Beadel  acting  for  them.  But  this  need 
not  be  so.  Any  person  may  give  notice  to  the  Coroner ;  and 
the  place  is  liable  to  be  amerced — part  of  the  system  of  re- 
sponsibility already  dwelt  on — ^if  notice  be  not  given,  or  if  the 
body  be  buried  before  the  Coroner  comes.  It  has  already  been 
shown  that  the  Jury  is  summoned  by  the  Constable  of  the  Parish, 
or  by  the  Beadel  as  his  deputy  in  that  behalf.* 

It  is  the  duty  of  the  Constable,  at  Common  Law,  to  act,  on 
behalf  of  the  Public,  in  every  case,  whether  of  Inquiry  or  Trial. 
He  is  the  constitutional  Public  Prosecutor.  This  is  at  least  as 
important  a  part  of  his  duties  as  any  that  attaches  to  him.  His 
fulfilment  of  this  duty  is  one  of  the  matters  that  the  Common 
Law  requires  should  be  regularly  inqtdred  into.f    Under  the 

*  See  before,  p.  191. 

f  It  will  be  instructiye  to  give  a  few  extracts,  showing  that  the  Responsi- 
bility of  the  Parish  and  of  its  Officers  is  real  at  Common  Law  ; — though  un- 
happily that  of  both  is  neglected  in  these  days  of  "progress." 

"Also  ye  shall  enquire,  if  any  man  be  shun  or  murdered  by  the  day, 
whether  the  murderer  be  taken  by  the  township  where  the  death  or  murder 
was  done  ;  for  if  he  be  not,  the  township  shall  be  amerced." — 'Boke  for  a 
Justyoe  of  Peace,*  p.  9  ;  1641. 

"  Also  ye  shall  enquire  by  your  oaths,  if  the  conBtables,  ale-conners,  bai- 
lifb,  or  any  other  officer  that  belong  to  this  lordship,  have  truely  and  duely 
done  their  office  or  no." — '  Boke  for  a  Justyce  of  Peace :  Charge  of  the  Leet ;' 
1541. 

"  The  sheriff  in  his  toum  hath  authority  to  inquire  of  all  the  de&ults  of 
Mayors,  Biuli£b,  High  Constables,  Petty  Constables,  and  all  other  gover- 
nours,  and  of  other  govemours  and  officers  of  cities,  towns,  and  Tillages, 
within  their  toum,*'— 'The  Offyoe  of  Shyryffes.* 

"Si  un  soit  murder  in  un  ville  par  ie  jour,  et  le  murderer  eschape  sans 
estre  prise  ou  arrest  par  ceux  de  la  ville,  icy  ceuz  de  la  ville  serront  charges 
de  cest  eschape  :  ils  serrount  amercies  pur  ceo.  Mesme  ley  est  ou  im  occist 
anter  par  misaventure  ou  se  defendendo,  et  eschapa  ;  la  ville  ou  le  tuer  fuist 
aerra  pur  ceo  amercy." — Standford's  'Pleas  of  the  Crown,*  p.  33  (6). 

"  If  any  constable,  borsholder,  or  tythingman  have  not  done  his  best  en- 
deavour to  apprehend  such  rogues  as  have  begged,  or  made  abode  within 
their  limits,  or  have  wilfully  suffered  any  of  them  to  escape  punishment." 
— Lambard*s  '  Eirenarcha,'  p.  444. 

**  The  constable,  or  such  other  of  the  said  officers,  having  arrested  any  to 
be  conveyed  to  the  gaol,  must  take  good  heed  that  he  do  not  willingly,  or 
negligently,  suffer  such  party  to  escape  from  him.  For  if  the  arrest  were  for 
felony,  then  by  a  willing  escape,  the  officer  himself  becometh  a  felon  also. 
And  of  whatsoever  other  kind  the  offence  be,  if  the  officer  do  by  his  will  or 
negligence,  suffer  the  party  to  escape  from  him,  he  shall  be  fined  for  it,  ac- 
cording to  the  quantity  of  his  &ult,  by  the  discretion  of  thoee  that  shall  be 
judges  of  it.  And  lest  any  such  officer  should  flatter  himself  in  thinking 
that  he  may  pass  through  with  some  easy  fine,  I  let  him  know,  that  the 
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entire  perversion  that  has  taken  place,  in  recent  times,  of  all  the 
Law  securing  the  puhlic  safety,  this  point  has,  among  otherSy 
been  left  unheeded.  Hence,  whether  it  be  in  the  Metropolis, 
where  only  a  hired  and  centralized  Police  exists,  or  in  the 
country,  where  there  is  also  a  hired  and  practically  centralized 
police  and  the  parish  constableship  has,  by  the  means  already 
shown,*  fallen  into  hands  very  different  in  efficiency  from  what 
it  used  to  do,  the  efficient  means  of  prosecuting  either  any  in- 
quiiy  or  trial  have  become  destroyed.  It  thus  happens  that 
crime  oftentimes  goes  unpunished,  and  wrong-doers  walk 
abroad  with  impunity.  There  is,  except  in  the  Coroner's  In- 
quest, no  system  of  constant  warning.  And  the  neglect  by  the 
Constable  of  the  duty  he  ought  to  ftilfil  on  behalf  of  the  public, 
is  gravely  felt  at  Coroner's  Inquests  themselves.  It  has  occurred 
within  my  own  knowledge  that  the  plainest  case  of  aggravated 
manslaughter  has  gone  unmarked  and  unreboked,  through  this 
cause.  Similar  cases  are  occurring  daily ; — and  they  must  do 
BO  while  a  hired  and  irresponsible  Police  is  allowed  to  take  the 
place  of  the  Common  Law  system  of  responsibility. 

The  Coroners  ought,  by  law,  to  hold  their  inquests  more  fire- 
quently  than  they  do,  and  in  a  wider  range  of  matters.f  But, 
though  their  office  is  a  &r  more  ancient  one,  and  of  far  higher 
dignity,  than  that  of  ordinary  Justices  of  the  Peace,  the  mis- 
construction of  a  modem  Act  has  done  all  it  can  to  destroy 
the  value  of  the  Institution,  by  letting  in  the  unconstitutional 
notion  of  the  payment  of  the  Coroner's  fees  being  subject 
to  the  supervision  of  the  latter  Justices.^  A  greater  absurdity, 

judges  of  his  &ult  may  set  his  fine,  equal  with  the  value  of  all  his  goods,  if 
in  their  discretions  his  de&ult  do  so  require.*' — Lambard's  '  Duties  of  Con- 
stables/ p.  22. 

*  Before,  pp.  119,  126. 

f  "  Where  any  be  slain,  or  suddenly  dead,  or  wnrnded,  or  where  Homta 
are  broken,  or  where  treasure  is  said  to  be  found,"  are  the  express  words  of 
the  4  £dw.  I.  "  Houses  broken  "  includes  those  burnt.  See  Articles  of  In- 
quiry above,  p.  367,  and  after,  p.  879,  note*, 

X  This  has  not  followed  from  any  intention  or  logical  construction  of  the 
Acto  of  25  Geo.  II.  c.  29,  and  7  Wm.  lY.  &  1  Vict.  c.  68 ;  but,  on  the 
contrary,  from  a  forced  and  unsustainable  construction  only.  The  words 
"  duly  taken,"  the  perversion  of  which  forms  the  sole  ground  of  the  imoon- 
stitutional  innovation,  clearly  refer,  not  to  any  discretion  as  to  holding  an 
Inquest,  but  to  the  regularity  of  the  order  of  proceeding  at  the  Inquests. 
This  is  conclusively  proved  by  comparing  section  2  of  26  €ko.  II.  c.  29  (as  to 
deaths  in  gaol)  with  section  1  of  the  same  statute.  The  words  "duly  taken  " 
are  used  in  each  case,  though  it  is  not  pretended  to  be  doubted  that  an  In- 
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and  a  more  mischieYous  innoyation,  cannot  well  be  conceiyed : 
a  thing  more  diametrically  opposed  to  the  very  spirit  of  the 
Institution  it  were  impossible  to  devise.  The  great  object  of 
the  Common  Law,  in  this  Institution,  is,  that  there  shall  no 
man  die,  otherwise  than  by  the  clearly  ordinary  course  of  na- 
tural and  obyiously  pre-existing  disease,  without  a  searching  in- 
quiry being  made  as  to  the  actual  facts  attending  the  death : — 
and  this,  whether  or  not  there  be  any  suspicion  of  foul  play. 
Every  case  of  sudden  death,  or  of  death  following  &om  accident  ' 

quest  is  Ixmnd  to  be  held  on  the  Body  of  every  Person  dying  in  gaol  or  pri- 
son^ "to  the  end  it  may  be  inquired  of  ioheUier  he  came  to  his  death  by  ' 
the  duress  of  the  Gaoler,  or  otherviae.**  (Coke,  8  Inst.  52  :  and  see  quota- 
tions below  ^)  It  is,  most  illogically,  and  in  direct  contradiction  to  the  Sta^ 
tute  of  Coroners  itself,  pretended,  that,  though  a  man  "dies  suddenly," 
if  it  be  a  nattiral  death,  no  inquest  need  be  held.  Coke's  words,  above,  are 
the  plain  Law,  and  the  only  possible  logic.  His  words  elsewhere  are  : — "  in 
case  where  any  man  come  to  violent  or  wntimdy  death."  (2  luBt  82.)  It  can 
only  be  ascertained  hy  the  Inquest,  whether  the  sudden  death  be  a  natural 
one,  or  from  some  extraneous  cause.  And,  whether  it  be  a  "  natural"  one, 
as  it  is  called,  or  not,  it  is  equally  important  to  the  health  and  safety  of  the 
people,  that  the  true  cause  of  such  unusual,  because  sudden,  death  should 
be  known,  even  though  it  be  proved  to  arise  from  natural  causes.  The  Com- 
mon Law  and  the  Statute  of  Coroners  are  perfectly  clear.  The  Coroner  has 
a  plain  duty.  He  is  howind  to  hold  an  Inquest  in  every  case  of  sudden 
death ;  and  is  liable  to  be  heavily  amerced  if  he  does  not  do  this.  Whether 
the  Statute  of  Coroners  is  declarative  or  enactive,  this  is  equally  clear.  The 
Act  of  25  Geo.  II.  c.  29  was  intended  to  ensure  the  fulfilment  of  the  Coro- 
ner's duties,  by  securing  his  fees ;  not  to  dissuade  from  it,  by  making  these 
subject  to  caprice,  as  is  the  necessary  result  of  the  illogical  and  unconstitu- 
tional interpretation  that  has  been  put  upon  the  Act  in  R.  v.  Justices  of  Kent, 
11  East,  229 — ^where  the  point  was,  however,  not  at  all  considered — ^followed 
by  R.  V,  Justices  of  Carmarthenshire,  10  Q.  B.,  796.  Hie  latter  case  (in 
which  the  propriety  of  the  inquests  was  plain)  has  so  fiir  returned  to  con- 
stitutional principle  as  to  decide  that  all  the  expenses  that  have  been  incurred 
by  the  Coroner  in  any  case  are,  under  any  drcumstanoes,  to  be  repaid  to  him. 
All  expenses  of  medical  witnesses,  etc.,  are  thus  included. 

Had  the  Legislature  intended  to  give  this  unconstitutional  power  to  Jus- 
tices^ the  words  used  would  have  been  "duly  held,"  and  not  "duly  taken." 
The  former  are  the  words  always  used  in  describing  the  assembling  of  a  Court ; 

^  *'  He  ought  to  inquire  of  the  death  of  all  persons  whatsoever  who  die  in 
prison,  to  the  end  that  the  public  may  be  satisfied  whether  such  persons  came 
to  their  end  hy  the  common  coune  of  nature,  or  by  some  unlawful  violence,  or 
onreasonable  hardships  put  on  them  by  those  under  whose  power  they  were 
confined."  2  Hawkins,  P.  C.  c.  9,  s.  21.  "If  a  prisoner  in  gaol  dies  a  natu- 
ral death,  yet  regularly  the  gaoler  ought  to  send  for  the  Coroner  to  inquire, 
heoonue  it  may  he  possihly  presumed  that  the  prisoner  died  by  the  ill-usage  of 
the  gaoler."    2  Hale,  P.  C.  57.    See  note  *  on  the  next  page. 
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OT  force  of  any  kind,  ought,  without  exception,  to  be  inquired 
into.  Besides  this,  all  cases  of  death  under  special  circumstances 
— such  as  of  persons  in  prisons,  workhouses,  asylums,  hospitals, 
or  under  any  form  of  duress— ought  to  be  inquired  into.  The 
Common  Law  of  England  sets  so  much  value  on  human  life 
that  it  requires  this.*  It  is  imperative  on  the  Coroner  to  insti- 
tute the  Inquiry.  He  has  no  discretion  in  the  matter.  It  is 
needless  to  point  out  how  the  true  principle  of  watch  and  ward 
is  thus  carried  practically  out,  and  the  public  safety  served.  It 
is  in  addition  to  these  instances,  that  every  case  of  suspicion 
or  doubt  should  be  inquired  into.  The  result  that  may  happen 
to  be  found  in  any  case,  is  no  test  of  the  propriety  of  inquiry  r- 
as  the  marvellous  wisdom  of  Justices  would  often  endeavour  to 
represent.  If  the  result  could  be  known  beforehand,  no  inquiry, 
on  any  subject,  need  ever  be  held.  It  ought  to  be  satisfactory 
to  find  that  there  has  been  no  foul  play.     It  shows  a  most  un- 

■nd  this  is  what  it  is  attempted,  by  this  miBoonstruction  oT  the  Act,  to  oon- 
trol.  On  the  other  hand,  the  words  ''  dnly  taken  "  are  oorrectly  used  in 
respect  to  the  taking  of  the  Inqnisition  ;  as,  if  an  Inquisition  is  not  rightly 
taken  (for  which  see  after,  p.  881)  it  is  void,  and  liable  to  be  quashed.  It 
would  obviously  not  be  right  for  the  Coroner  to  receive  his  fees  for  Inquests 
thus  not  "duly  taken."  Hence  the  use  of  the  words  in  the  Act ;  which  are 
correctly  so  used.  "The  first  question  which  the  Court  has  to  decide  is, 
whether  the  Coroner  has  taken  any  Inquimtion  at  all !  If  he  has  not,  he  is 
not  to  be  paid  for  what  he  has  not  done."  Lord  Kenyon,  C.  J.  in  R.  v.  Nor- 
folk, 1  Nolan  141  ;  a  caee  which  seems  to  have  been  singularly  misunderatood. 

There  are  other  attempts  continually  going  on,  on  the  part  of  Justicefr— 
that  is,  of  those  of  the  Body  who  are  unable  to  appreciate  the  Institutions  of 
their  country — to  undermine  the  office  of  Coroner  altogether ; — ^by  ill^fally 
detuning  accused  persons  firom  attending  the  Inquests ;  and  by  various  other 
means,  as  contrary  to  Law  and  Right  as  they  are  to  the  Common  Interests 
of  the  Public  and  of  Justice. 

*  An  illustration  of  the  importance  of  this  was  afforded  in  the  year  1853 ; 
when,  solely  owing  to  an  inquest  held  on  a  death  within  the  prison,  certain 
tyrannical  and  illegal  proceedings  of  the  prison  authorities  of  Birmingham 
were  exposed,  and  so  put  an  end  to.  The  impropriety  and  even  indecent^ 
of  the  Justices  assuming  this  unconstitutional  control  over  the  Coroner's  In« 
quests,  is  strikingly  proved  by  the  case  of  inquests  on  deaths  in  prisons.  The 
Justices  have  the  control  over  the  prisons.  An  inquest  on  death  in  a  prison 
is,  therefore,  practically  an  inquiry  into  the  propriety  and  efficiency  of  the 
conduct  of  the  Justices.  And  it  is  pretended  that  the  Coroner,  an  officer 
superior  to  them,  whose  Court  makes  this  inquiry,  shall  be  afterwards  sub- 
jected to  have  his  fees  discussed  by  them !  It  is  difficult  to  conceive  any- 
thing more  anomalous.  It  is  self-evident  how  gravely  the  public  intereets 
must  suffer  from  such  misconstruction  of  the  Law,  and  consequent  ill^^ 
proceedings. 


IKTEEFSBXKCB  WITH   COBOITEB'S  TWQUESTS.  877 

wholesome  state  of  mind  and  a  remarkable  incapacity  for  rea^ 
soning,  when  it  is  sought  to  be  made  out  that,  in  every  case, 
there  must  be  a  foregone  conclusion  of  foul  play ;  and  when 
inquiry  can  only  be  deemed  right  if  the  result  finds  this.  This  is 
the  very  opposite  to  the  spirit  and  principle  of  the  Institution 
itself.  You  may  possibly  find  poison,  for  instance,  if  you  search 
into  the  cause  of  death  :  but  if  you  are  never  to  make  search 
until  you  are  certain,  beforehand,  of  finding  poison,  it  is  useless 
searching  at  all.  Let  crime  go  free ;  and  the  care  of  its  per- 
petrators only  be  given  to  devising  the  most  secret  modes  of 
doing  its  unholy  work,  assured  that  the  wisdom  of  Justices  will 
then  protect  it  from  inquiry.  This  is  the  necessary,  and  the 
actual,  result  of  the  novel  and  unconstitutional  misconstruction 
of  the  Law  upon  this  subject.  A  premium  is,  in  fact,  plainly 
held  out  to  the  bad,  when  the  searchingness  and  inevitableness 
of  inquiry  are  checked  by  the  practical  threat,  that  the  payment 
of  fees  will  be  disputed,  unless  the  verdict  in  every  case  tallies 
with  a  foregone  conclusion,  or  with  the  self-love  of  the  Justices 
themselves.  Craft  and  cunning  are  thus  but  set  at  a  higher 
value,  in  order  to  conceal  the  obvious  marks  of  guilt,  and  so 
deter  the  Coroner  from  an  Inquiry.  Such  is  the  mischief  pro- 
duced by  the  misconstruction  of  a  very  plain  Law ;  and  such  are 
the  frequent  exhibitions  of  modern  Justices'  wisdom.* 
Many  other  unlawful  and  most  mischievous  attempts  have  been 

*  lUuBtrative  cases  are  daily  occurriDg.  The  following  is  one  which  takes 
place  while  these  pages  are  passing  through  the  press : — On  Wednesday, 
7th  Jan.,  1857,  an  inquest  was  held  at  Cheltenham,  respecting  the  death  of 
a  young  woman  named  Mary  Ann  Gilkes.  The  peculiarity  of  the  case  is,  that 
the  birth  of  the  child  \eas  not  discovered  until  after  the  burial  of  the  mother. 
A  medical  gentleman  who  attended  the  young  woman,  gave  a  certificate  that 
she  died  from  epilepsy  produced  by  exhaustion,  and  the  Coroner,  in  the  exer- 
cite  of  hit  discretion,  had  refused  to  hold  an  inquest,  until  after  the  discovery 
of  the  body  of  the  child.  That  circumstance,  however,  led  to  the  exhumation 
of  the  body  of  the  mother,  and,  after  a  long  inquiry,  the  jury  returned  a  yer- 
diet  that  Mary  Ann  Brunsley  Gilkes  had  died  from  epilepsy,  ariang  from 
exhaustion  through  loss  of  blood  and  neglect  in  her  confinement ;  and  that 
the  child  had  died  through  thewilfiil  design  or  neglect  of  the  mother,  who 
was  therefore  guilty  of  "  Wilful  murder."  After  some  remarks  from  the 
Coroner,  the  foreman  of  the  jury  stated  that  they  wished  to  make  the  fol- 
lowing addition  to  the  verdict : — ''  We,  the  jurymen  empanneled  to  Inquire 
into  the  cause  of  death  of  M.  A,  B.  Qilkes,  being  ratepayers  of  the  county  of 
Gloucester,  ha/vmg  noticed  the  diacamons  which  have  qf  late  taken  place  in  the 
court  qfqttarter  teesions  with  regard  to  the  holding  qf  inqueeU,  express  our  unani- 
mous opinion  that  the  tendency  qf  the  intetference  qf  the  magistratea  in  control- 
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of  late  years  made,  and  are  being  contmualljr  made,  to  tamper 
with  the  Institution  of  the  Coroner's  Inquest.  Every  such  tam- 
pering is  a  premium  upon  crime ;  a  practical  perversion  of  the 
Law  to  shelter  and  so  foster  crime.  There  is  no  part  of  our 
existing  criminal  process  so  valuable  as  is  that,  of  the  Coro- 
ner's Inquest;  none  which  serves  so  many  public  interests; 
none  which  affords  so  great  and  daily  a  protection  alike  against 
private  crime  and  malice,  and  against  the  uncarefulness  (not  to 
say  recklessness)  of  public  companies,  and  the  risks  arising 
from  competitive  enterprise. 

The  action  of  the  Coroner's  Court  affords  a  striking  illus- 
tration of  the  obvious  superiority  of  the  working  of  the  English 
Constitutional  System,  over  the  empirical  nostrums  of  those 
who,  if  not  simply  self-seeking,  show  themselves  equally  un&- 
miliar  with  the  spirit  and  practice  of  the  institutions  of  their 
country  and  with  human  nature,  in  proposing  such  devices  as 
that  of  crown-appointed  "  Public  Prosecutors.' '  Leaving  unful- 
filled, as  the  very  idea  of  such  ftmctionaries  does,  the  most  im- 
portant part  of  what  the  public  safety  and  welfare  need,  it  leaves 
it  to  the  caprice  of  a  really  irresponsible  functionary  to  deter- 
mine who  shall  be  prosecuted ;  the  fundamental  point  being 
lost  sight  of,  that  the  main  thing  wanted  for  the  public  safety 
is  a  thorough  search  as  to  what  cases  need  prosecution.  The 
experience  of  the  old  Sheriff's  Toums,  and  now  daily  of  the  In- 
quiries by  Coroner's  Juries,  proves  that  this  is  the  task,  the 
good  execution  of  which  is  of  the  first  importance  to  the  pre- 
vention of  wrong-doing.* 

In  reference  to  the  right  action  of  the  Coroner's  Court,  this 
being  a  matter  which  essentially  concerns  the  safety,  and  sense 
of  security  from  hidden  crime,  of  every  village  and  comer  of 

ling  the  diaereUon  of  the  Coronen,  and  which,  in  this  instance,  nearly  caustd  a 
nUsearriage  of  the  cowrse  of  justice,  is  calculated  to  diminish  the  safeffuard  whidk 
the  fuU  dist^iarffe  of  the  duties  of  the  ancient  qfice  of  Coroner  had  thrown 
arownd  the  lives  of  the  people  of  this  country." 

*  The  objections  that  have  been  sometimeB  taken  to  resolutions  tacked  to 
the  findings  of  Coroner's  inquests,  are  entirely  founded  upon  a  misapprehen- 
sion of  the  function  of  such  a  jury.  It  has  not  to  find  a  verdict  of  'guilty ' 
or  'notgwiUy.*  It  has  to  find  how  such  a  man  came  by  hie  death,  etc.  In 
order  to  do  this,  the  jury  is  bound  to  go  into  any  and  all  collateral  cinmm- 
stances.  Its  finding  may  be  as  long  as  it  likes.  The  objectors  (some  even 
on  the  Bench)  forget  that  even  a  Bill  of  Indictment,  of  ever  so  many  counts^ 
is  but  the  awom  finding  of  another  jury, — analogous  in  many  respects  to  the 
Coroner's  Jury, — viz.  th«  (Jrand  Jury. 
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the  land,  a  few  practical  points  shall  be  noticed.  Whenever  a 
sudden  or  suspicious  death  occurs  in  any  place,  eyery  inhabit- 
ant should  feel  it  his  duty  to  see  for  himself  that  these  points 
are  fulfilled.  Every  man  should  feel  that  he  has  an  interest  in 
the  Coroner's  Court  being  held  in  as  much  respect  as  possible, 
and  in  its  duties  being  rightly  and  thoroughly  fulfilled. 

First :  Whenever  the  coroner  learns,  whether  from  a  parish 
officer,  or  from  any  inhahitanU,  that  a  sudden  death,  or  one 
doubtful,  or  in  gaol  or  other  public  institution,  has  happened,* 
he  is  bound  forthwith  to  "  go  to  the  place  "  where  it  has  hap* 
pened,  and  there  hold  an  inquest.f  The  pretence  of  his  exer- 
cising any  discretion  as  to  whether  or  not  this  shall  be  done,  is 
unlawful,  and  would  be  in  the  highest  degree  detrimental  to 
the  public  interests.]; 

*  I  do  not  re-enmnerate  wounding,  bonse-breaking,  etc.  (including  boase-  / 
burning),  tbougb  all  these  are  witbin  the  Duties  of  tbe  Coroner ;  and  ought 
to  be  restored  into  universal  practice.  See  2  Hawkins,  P.  C.  ch.  9,  s.  85. 
That  house-burning,  and  all  cases  of  arson,  are  within  the  duty  of  the  Coroner 
to  make  inquiry  of,  at  Common  Law,  is  plain  from  the  25th  chapter  of  the 
Statute  of  Marlebridge.  It  is  extraordinary  that  Coroners  are  allowed  now, 
with  a  few  exceptions,  to  omit  this  duty. 

f  "  The  Coroner  need  not  go,  ex  qficio,  to  take  the  inquest,  but  ought  to 
be  aeiUfor."  (Chief- Justice  Holt,  B.  v.  Clarke,  Salkeld,  877.)  But  it  is  the 
duty  of  the  parish  to  send  for  him, — a  duty  which  devolves  on  the  Constable, 
on  behalf  of  the  Parish.  "  If  there  be  an  unnatural  or  violent  death,  then 
indeed,  if  the  Coroner  he  not  sent  for  to  view  the  Body,  the  town  ahaU  he 
amerced.''  2  Hale,  P.  C.  p.  54 ;  and  see  i6. 1,  424  ;  and  2,  57.  "  The  Stat. 
of  Edward  I.  declares  that,  '  when  Coroners  are  conmianded  by  the  King's 
bailifb,  or  by  honest  men  of  the  county,  they  ahcUl  go  to  the  places  where 
any  be  dain,  &c.'  In  such  case,  if  the  Coroner  takes  an  inquisition,  it  is 
right  that  he  should  be  paid  for  it."  Buller  J.  in  B.  v.  Norfolk,  1  Nolan  141. 
*'  If  the  township  bury  the  Body  hrfore  the  Cortmer  he  tent  for^  the  township 
shall  be  amerced ;  cmd  if  the  Coroner  comee  not,  to  make  his  inquiry,  upon 
noHce  given,  he  shall  be  fined  in  eyre,  or  in  the  King's  Bench,  or  before  the 
Justices  of  gaol  delivery."  1  Hale,  P.  C.  p.  428 ;  and  see  II.  ib.  p.  58. 

i  The  illegal  practices  which  have  grown  up  in  some  places,  in  consequenoe  • 
of  the  unconstitutional  misconstruction  of  the  Statute  named  on  p.  874,  note^ 
are  truly  alarming.  Thus,  I  have  it  in  writing  (or  it  woidd  not  be  credible), 
that,  in  a  oertain  well-known  city  in  England,  where  the  penny-wise  and 
pound-foolish  system  seems  to  be  the  predominating  guide,  "tibe  Coroner 
sends  an  officer  [a  Policeman]  to  the  place  indicated ;  and,  \f  the  Qficer  ia 
satisfied  that  the  case  is  one  of  natural  death,  it  is  passed  over  without 
inquiry"  !  Such  a  systematic  viol&tion  of  the  Law  and  of  common  sense  is 
gtartling.  It  is,  as  shown  above,  a  direct  violation  of  the  Law.  If  it  were  not» 
and  if  the  Coroner  might  be  allowed  himae{f  to  exercise  any  diecretum,  he 
could  never,  most  assuredly,  be  allowed  to  delegate  his  functions  to  a  Police- 
man, who  can  have  no  capacity  to  disoriminate  what  are  caaes  o(  so-called. 
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Second:  The  Inquest  must  be  '*  at  the  place"  Some  stiper- 
ficial  persons,  unable,  seeminglj,  to  comprehend  more  than  the 
external  tinsel  of  the  administration  of  justice,  and  not  its  deep 
reality,  have  often  sought  to  ridicule  the  Coroner's  Inquest 
because  the  Court  sits  at  any  private  House  it  may  find  con- 
venient, in  the  neighbourhood  of  the  fact  inquired  into.*  This 
is,  however,  one  of  the  most  admirable  parts  of  the  Institution. 
It  has  no  cumbersome  and  costly  machinery,  which  can  only  be 
worked  by  functionaries  at  some  mysterious  central  abode.  It 
brings  the  eye  of  the  Law  directly  home  to  every  spot ;  so  that 
no  fact  shall  escape  the  searchingness  of  direct  inquiry,  and 
that  every  man  shall  know  and  feel  the  immediate  presence  of 
the  course  of  Justice. 

Third:  The  jury  should  be  summoned  from  "the  four  next 

'  towns  (parishest),  or  five,  or  six."  It  is  not  well  that  the  prac- 
tice has  not  been  kept  up  to  this  declaration  of  the  Law.  It  is 
wise  that  those  who  sit  on  the  Inquiry  should  not  all  come  from 
one  small  comer,  where  they  are  likely  to  have  some  prejudice 
for  or  against  the  person  injured,  or  possibly  implicated, 
which  may  afiect  (however  unwittingly  to  themselves)  their 
mode  of  viewing  the  facts. ^  "When  they  come  from  the  "  four 
next  towns,"  they  have  all  the  benefit  of  that  general  local 
knowledge  which  is  always  so  important,  and  of  the  inquest 
being  itself  held  on  the  spot ;  while  they  are  free  from  such 
possible  bias.  I  have  known  inquests  utterly  fail  through  this 
not  being  heeded.  The  Officer  must  not  be  allowed  to  summon 
the  jury  according  to  his  own  caprice.    The  Coroner  and  the 

{   public  §  ought  to  see  and  know  that  it  is  a  jury  which  is  likely 

"  natural  **  death,  and  who  is  always  open  to  every  unwitting  (to  say  nothing 
of  direct)  means  of  being  influenced  in  the  opinion  he  shall  report.  The 
view  is,  very  properly,  required  to  be  always  made  hy  the  Coroner  hinu^, 
inperaon.  See  2  Hale,  P.  C.  58.  Such  a  course  of  prooedure  as  above-named, 
isaeither  more  nor  less  than  a  total  repudiation  of  the  ftmctions  and  Insti- 
tution of  the  Coroner's  Court  of  Inquiry. 

*  See  the  very  discreditable  tone  of  the  observations  in  a  paper  in  Dickens's 
'Household  Words/  vol.  i.  p.  109.  t  See  before,  pp.  21,  38. 

X  The  diffsrence  between  consideration  and  discussion  on  a  matter  of 
common  good,  such  as  a  Bye-law  or  the  like,  and  the  dealing  with  an  indi- 
vidwU  case  of  otUrage  whidi  is  personal  in  its  nature,  must  be  plain  to  every 
judicious  reader. 

§  The  four  towns  are  summoned ;  that  is,  strictly,  all  the  inhabitants ; 
though,  in  fact,  only  a  Committee  (see  before,  p.  227)  attend  to  make  the 
inquiry.     Hence  the  Court  is  public  to  all  of  those  towns ;  but»  at  the 
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to  be  impartial.  If  the  address  of  each  man  be  required  to  be 
given  when  he  answers  to  his  name,  it  will  be  a  great  practical 
help  to  securing  this  end.  The  instruction  to  the  Officer  should 
be,neTer  to  summon  those  nearest  to  the  spot,  nor  all  from  one 
narrow  space ;  but  to  summon,  indifferently,  the  full  number 
from  different  parts  of  the  place. 

Fmurth  :  The  Inquest  cannot  be  taken  on  death  or  wounds 
except  on  view  of  the  Body,  nor  on  a  fire  without  a  view  of 
the  House.  Some  Coroners  have  fallen  into  the  illegal  practice 
of  holding  inquests  without  or  before  a  view.  Every  such  in- 
quest is  absolutely  void.*  The  thing  itself,  the  iray  of  the  happen- 
ing  of  which  has  to  be  inquired  into,  is  plainly  the  first  fact  that 
it  is  necessary  for  the  inquirers  to  know.  Otherwide  they  may,  as 
in  the  well-known  case  of  the  Eoyal  Society  and  King  Charles's 
fish,  be  elaborately  inquiring  into  the  cause  of  that  which  never 
was  a  fact.  A  view  of  the  place  where  the  death  or  wounding 
happened  is  often  also  necessary.  It  is  of  the  highest  impor- 
tance to  the  light  action  of  the  Coroner's  court,  and  to  the  get- 
ting at  true  verdicts,  that  it  be  never  allowed  to  be  forgotten,  or 
slurred  over,  either  by  the  Coroner  or  any  of  the  jurymen,  that 
Ihe first  step  is  the  oath  :  then,  the  mew  itself:  then,  the  fol- 
lowing this  up  by  aU  possible  investigation.  The  oath  marks  oiit 
the  Court.  A  view  without  the  oath  having  been  first  taken, 
is  not  a  lawful  view,  because  the  jurymen  have  not  then  had 
themselves  solemnly  set  apart  for  the  inquiry  to  which  this  view 
is  the  first  step  ;  and,  therefore,  instead  of  holding  themselves 
aloof  from  all  external  irregular  communications, — which  every 
one  must  recognize  as  a  most  vital  practical  point, — they  are  open 
to  receive  any  such.  The  view  must  always  be  by  the  Coroner 
and  the  juiy  together,  as  the  Court  of  inquiry.t    It  is  the  im- 

time,  as  the  whole  haTe  delegated  to  a  Committee  the  actual  task  of  making 
the  inquiiy,  they  can  no  longer  claim  the  absolute  right  of  being  present  at 
the  proceedings,  if  the  Coroner  or  the  Jury  think  it,  at  any  time,  necessary 
for  the  ends  of  justice  that  any  evidence  be  given  before  themselves  only. 
This  does  not  apply  to  the  making  the  Court.  The  coroner  cannot  close 
the  Court  till  it  is  formed  :  that  is,  till  the  inhabitants  have  seen  that  it  is, 
as  above  said,  one  which  they  can  rely  on  as  a  good  Committee. 

•  Coke,  2nd  Inst.  p.  32 ;  2  Hale,  P.  C.  58,  69  ;  1  Hawkins,  P.  C.  79 ; 
2  ib.  ch.  9,  s.  23. 

■f*  The  meaning  of  6  &  7  Vict.  c.  83,  s.  2,  is  by  no  means  to  do  away  with 
this  rule,  though  it  is  vaguely  worded,  and  had  much  better  not  have  touched 
the  subject,  lliat  Act  expressly  reinforces,  however,  the  requisition  that 
ikert  eon  be  no  inqiutt  tcithout  a  view,  after  oaih. 
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perative  duty  of  the  Coroner  to  prohibit  and  prerent— even  by 
forcible  expulsion  and  commitment  if  need  be — any  person 
whatever  from  speaking  to,  or  holding  any  communication 
whatever,  direct  or  indirect,  with  any  of  the  jury  during,  or  in 
going  to  or  coming  from,  the  view,  whether  this  view  be  of  a 
Body  or  of  any  place.  When  it  is  remembered  that  the  Body 
always  lies  (with  the  rarest  exceptions)  either  at  a  private 
house,  or  in  some  public  Institution,  it  will  be  immediately  felt 
that  the  only  way  to  secure  a  true  inquiry,  is  thus  to  prevent, 
most  stringently,  any  communication  between  the  jury  and 
those  who  will  always  be  on  the  premises,  and  who  also  have 
always  a  prejudice  or  an  interest  in  giving,  if  they  can,  the 
direction  of  a  particular  and  foregone  conclusion  to  the  in- 
quiry. Whoever  has  anything  to  say  that  ought  to  be  said, 
let  him  say  it,  in  open  Court,  before  the  Coroner  and  Jury. 

Afber  the  view,  the  Court  adjourns  to  the  nearest  room  where 
the  inquiiy  can  be  conveniently  and  uninterruptedly  proceeded 
with,  and  evidence  is  taken. 

Mfth  :  The  inquiry  is  to  be  made  by  all  the  evidence  that 
can  serve  to  illustrate  it.  It  is  most  important  to  remember 
(what  Coroners  themselves  often  forget)  that,  this  not  being 
a  case  of  proving  a  chaboi:,  but  one  of  inquiry  how  a  ipa^ct  came 
about,  the  rules  of  evidence  on  the  Trial  of  any  charge,  do  not 
apply.  Incidental  evidence  is,  in  these  inquiries,  often  more 
important  than  direct.  I  have  seen  Inquests  break  down 
through  the  improper  refusal  by  the  Coroner  to  let  such  evi- 
dence be  given.  The  Statute  of  Coroners  itself  says  that  it 
must  be  inquired  what  were  the  circumstances  of  place^  and 
wh&t  persons  were  present.  The  individual  facts  of  the  death 
are  often  very  simple,  and  go  but  a  small  way  towards  the 
actual  point  of  "  who  (if  any)  were,  and  in  what  manner,  cul- 
pable ;" — which  it  is  the  end  of  the  inquiry  to  find  out.  A  long 
chain  of  antecedent  circumstances  often  connects  the  incidental 
facts  of  the  death  with  clear  criminality  of  intent,  or  with  that 
recklessness  which  constitutes  manslaughter.  All  these  ante- 
cedent circumstances  must  be  gone  into ;  and  any  attempt  to 
shut  this  out,  under  pretence  that  it  does  not  bear  on  the 
fact  of  the  death,  is  but  a  smothering  of  the  inquiry.*  The  end 
of  the  Inquest  is  thus  defeated,  and  the  verdict  is  wholly  worth- 

*  "The  Coroner's  Inquest  may,  and  mnst,  hear  evidence  of  all  hands,  if  it 
be  oflfored  to  them.'*    2  Hale,  P.  G.  p.  157  ;  and  see  1  i&.  p.  60. 
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less  and  void.  It  is  well  remarked,  by  one  of  the  ablest  and 
most  experienced  Coroners  in  England,*  that  "  The  evidence  to 
be  taken  is,  all  facts  sworn  to  by  the  witnesses,  of  their  oum 
knowledge,  in  any  way  affecting  the  Jury's  verdict  or  *  touch- 
ing the  death.'  Hearsay  statement  is  of  course  not  receivable 
as  evidence,  though  it  is  better  to  let  the  witnesses  say  all  they 
have  to  say,  telling  the  Jury  what  part  of  it  they  can  legally 
receive  as  evidence.  Things  dropped  thus  by  witnesses  often 
lead  to  important  disclosures. 

"  Every  person  who  says  he  has  anything  to  say,  ought  to  be 
permitted  (after  being  sworn)  to  say  it.  Any  person  present 
who  asks  to  be  permitted  to  suggest  a  question  to  a  witness 
through  the  coroner,  ought  to  be  permitted  to  suggest  it,  if  it 
be  a  legal  question.  The  jury  should  then  be  invited  by  the 
coroner  to  ask  any  questions  they  may  wish  to  ask.  And  the 
accused  person,  if  present,  or  his  legal  adviser,t  or  any  friend 
or  professional  person  present  on  behalf  of  the  deceased, 
should  be  permitted,  so  long  as  he  conducts  himself  properly, 
to  put  questions  himself  to  the  witnesses,  instead  of  being  com- 
pelled, as  sometimes  is  the  case,  to  ask  them  through  the  coroner. 

"  In  charging  the  jury,  the  coroner  has  no  right  to  direct 
the  jury  what  verdict  to  find.  If  there  has  been  no  surgeon 
called  in  to  make  dkjpost  mortem  examination,  the  coroner  ought 
to  teU  the  jury  that  they  need  not  find  the  cause  of  death,  but 
only  whether  the  deceased  died  from  natv/ral  causes ;  and  if 
they  are  not  satisfied  of  this,  they  should  adjourn  for  the  pur« 
pose  of  having  a  post  mortem  examination  made.:^     The  prac- 


*  Mr.  Herford,  Coroner  for  Manchester;  firom  a  oommimication  with 
which  I  have  been  feyoured  by  that  gentleman. 

"Y  Though  Mr.  Herford  thus  puts  it  as  to  the  "legal  adviser'*  and  "pro- 
fesdonal  person/'  it  must  be  distinctly  understood  that  neither  of  these  can 
ever  dium  the  right  to  be  heard.  The  practice  of  admitting  them  has  lately 
grown  to  be  allowed  too  much  for  the  ends  of  justice.  Their  presence  may 
sometimes  be  useful ;  but  a  technical  cross-examination,  however  necessary 
to  the  rebutting  of  evidence  on  the  trial  of  a  chairget  is  certainly  not  always 
calculated  to  help  in  bringing  out  the  fair  and  impartial  evidence,  in  such 
an  inquiry  as  that  which  is  the  duty  of  the  Coroner's  Inquest,  in  order  to 
enable  the  jury  to  judge  whether  a  charge  should  be  made  against  any  one. 
See  as  to  this  evidence,  Buller  J.  in  R.  v.  Eriswell,  8  Term  Rep.  718. 

{  A  majority  of  the  jury  may  require  the  Coroner  to  summon  further  me- 
dicsal  evidence.  The  Coroner  has  no  discretion  to  refuse  this,  nor  have  the 
Justices  any  discretion  to  refuse  the  expenses.  6  &  7  Wm.  IV.  c.  89^  s.  2. 
K.  V.  Justices  of  GaTmarthenshire,  10  Q.  B.  796. 
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tice  of  returning  an  open  verdict  of  *  found  dead,'  without 
taking  any  medical  evidence  to  ascertain  whether  the  death 
was  natural  or  not,  is  a  slovenly  and  illegal  one." 

It  must  always  be  remembered  that  the  Coroner's  Court  is 
not  a  court  for  trial.  Its  duty  is,  to  find  out  the  facts ;  and,  if 
any  criminality  be  found,  to  present  the  wrong-doer,  that  he 
may  be  tried  on  the  specific  charge  thus  found.  Upon  this 
finding  and  presentment,  any  person  so  charged  will  be  tried 
by  an  ordinary  jury,  without  any  intervention  of  a  Grand  Jury. 
The  coroner's  jury  is  a  court  of  inquiry  how  the  person  dead 
(or  wounded)  came  hy  his  death  (or  toaunds),  or  how  the  House 
got  broken  into  or  burnt.  It  has  to  Jlnd  out  whether  there  has 
been  any  wrong-doing  or  foul  play — not  to  try  a  charge  of 
wrong-doing,  and  put  an  accused  on  his  defence.  It  is  this 
specialty  and  impartiality  that  constitute  its  characteristics  and 
its  value.  He  is  an  enemy  to  the  Institutions  of  his  country, 
and  to  the  safety  of  the  citizens,  who,  either  by  fettering  the 
action  of  this  Court,  or  otherwise  tampering  with  its  due  and 
ordinary  course,  would  impart  to  it  a  different  tone,  or  destroy 
these  its  principles  and  characteristics.* 

It  is  unhappy  for  the  public  safetjandthe  fulfilment  of  true 
watch  and  ward,  that  the  right  fiinction  of  the  Grand  Jury  has, 
of  late  years,  been  left  undischarged.  That  function  is  one  of 
periodical  inquiry  into  whatever  breaches  or  neglects  of  the 
Law  have  happened  within  the  county,  other  than  those  which 
the  Coroner's  jury  always  inquires  of  at  once.  Formerly,  a  full 
Charge  of  the  matters  to  be  thus  inquired  into,  was  always  de- 

*  In  1854  occurred  a  case  of  unconstitutional  interference  with  the  Co- 
roner's Court,  which,  whatever  the  impulsive  motivet  that  prompted  it,  de- 
aerres  the  strongest  reprobation,  and  is  of  most  dangerous  precedent.  Upon  er 
parte  representations  made  to  him,  the  Secretary  of  State  for  the  Home  De- 
partment took  upon  himself  to  instruct  the  Coroner  for  Middlesex  to  hold  an 
Inquest  on  a  child  (Alfred  Richardson).  The  Home  Secretary  has  no  aoit  of 
lawful  authority  or  power  to  interfere  in  the  slightest  manner  with  the  Co- 
roner's jurisdiction.  It  is  a  gross  breach  of  his  duty  to  attempt  to  do  so ; 
and  a  setting  of  the  example,  by  him  who  ought  to  be  the  exemplar  of  re- 
spect for  the  Law,  of  a  disregard  for  it.  If  the  Coroner  £uls  to  hold  inquest 
upon  notice,  he  is  both  severely  punishable,  and  can  be  compelled  by  maik' 
damut  to  hold  it.  Nothing  can  be  more  reprehensible  or  alarming  than 
such  entirely  illegal,  and,  in  £su:t,  purely  arbitrary  and  doDotic  tamperings 
with  our  Institutions,  under  cover  of  whatever  pretences  of  humanity. 
There  was  a  lawful,  extremely  simple,  and  regular  course  to  have  taken,  in 
order  to  ensure  the  holding  of  this  (or  any  other)  inquest.  The  taking,  in- 
stead, of  an  illegal  and  irregular  one,  is  strong  proof  that  the  case  was  not  a 
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livered.  to  the  Grand  Jury.*  This  wholesome  practice  has 
been  unwisely,  if  not  unlawfully,  discontinued ;  and  the  Grand 
Jury  is  now  improperly  limited,  in  practice,  to  going  into  in- 
stances of  actual  indictments,  and  ascertaining  whether  a  case 
for  sending  the  indictment  to  trial  has  been  made  out.  Hence 
it  has  happened,  that  some  who  have  not  comprehended  the 
true  spirit  and  the  adaptability  of  our  Institutions,  have  sought 
to  procure  the  abolition  of  the  grand  jury. 

It  has,  moreover,  been  sought  to  destroy  in  England  those 
methods  of  habitual  watch  and  ward  which  are  alone  consistent 
with  firee  institutions,  and  to  introduce,  in  their  stead,  those 
functionary  systems  which  have  reduced  the  Countries  of  the 
Continent  to  the  abject  condition  in  which  they  now  are.  Be- 
peated  attempts  have  been  made  to  introduce  here  the  system  of 
a  centralized  and  irresponsible  ^*  Police,"  in  place  of  that  respon- 
sible constabulary  which  was  always  efficient  till  it  was  design- 
edly emasculated.  The  attempt  was  made  several  times  inef- 
fectually, till  it  was,  to  a  certain  extent,  carried  out,  by  means 
little  creditable  to  all  concerned,  in  the  year  1856.t     The 

fiur  one.  The  whole  course  pursued  on  that  inquest  was,  indeed,  so  grossly 
irregular,  and  so  highly  unoonstltutional,  that  such  an  inference  is  strength- 
ened. Counsel  was  allowed  to  prosecute  and  to  defend  !  and  even  to  assume 
to  appear  as  ''assessor"  for  the  Grown ! !  Nothing  more  monstrous  was 
ever  heard  o£  It  was  the  Coroner's  duty  to  have  resisted  it,  and  to  have 
refused  to  let  his  Court  proceed  in  the  Inquiry  until  the  unlawful  attempt 
was  entirely  withdrawn.  The  acting  Coroner  (Mr.  Baker)  forgot  due  firmness. 

*  I  might  give  many  examples  of  this.  I  content  myself  with  one,  which  I 
select  because  it  giyes  an  illustration  of  the  fiM^  that,  even  when  England  was 
torn  with  civil  war,  her  Institutions  were  respected.  The  selfish  McUericUiim 
of  our  day  has  done  infinitely  more  mischief  to  the  moral  tone  of  society,  and 
to  the  undermining  of  our  free  Institutions,  than  all  the  civil  wars  of  England 
were  ever  able  to  do. 

On  the  20th  March,  1648-9,  Seijeant  Thorpe  delivered*  the  usual  charge 
to  the  Grand  Jury  of  the  Coimty  of  York.  Confining  myself  to  one  point 
in  that  charge,  I  find  him  taking  the  following  as  one  head  : — 

"  Next  come  the  offences  against  public  justice ;  which  are  also  to  he 
fownd  (m^  by  us ;  and  these  are  either  agatTist  jtutiee  in  the  genercU,  or  are 
ofibnces  by  officers  trusted  in  particular  administrations,"  eto.  The  latter  are 
enumerated  in  detail,  the  following  being  the  titUi  of  the  groups  of  articles 
enumerated  as  to  each : — 

"  Touching  publick  officers  trusted  in  the  administration  of  Justice,  and 
fiuling  in  their  dttty : — ^First,  the  Sheriff :  touching  the  Tume  :  touching 
the  County  Court.  Touching  the  Constable.  Coroner.  Clerk  of  the  Market. 
Clerk  of  the  Peace.  Ordinary.  Overseers  of  the  Poor.  Overseers  of  High- 
'ways." 

f  The  16th  section  of  19  &  20  Vict.  c.  69  was  neither  more  nor  less  than 
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Act  effecting  this  has  been  already  noticed.  Though  shorn  of 
some  of  its  worst  features  for  a  time,  it  provides  the  means  for 
presently  accomplishing  all  the  objects  of  a  completely  cen- 
tralized Police,  through  the  device  of  Inspectors,  whose  sole 
work  will  be  to  get  up  cases,  according  to  instructions,  in  order 
to  effect  thi3  purpose.* 

This  object  of  reducing  the  whole  country  under  an  organized 
central  Police,  is  sought  to  be  further  accomplished  by  establish- 
ing a  sptem  of  Crown-appointed  "  Public  Prosecutors."  The 
latter  and  the  centralized  Police  scheme  itself,  are  parts  and 
parcels  of  one  purpose  and  one  design.f    A  Committee  of  the 

a  bribef  to  induce  the  county  members  to  assent  to  an  Act  which  violates 
every  constitutional  principle.  But  by  this  section  every  County  and  Bo- 
rough is  made  wholly  dependent  upon  the  pleasure  of  the  Secretary  of  State 
(instead  of,  supposing  such  subsidy  to  be  right  at  all,  upon  the  state  of  crime 
and  order  in  the  place),  whether  the  expense  of  its  Police  shall  be  subsidized 
or  not.  This  brings  all  entirely  under  the  control  of  the  Home  Secretaiy, 
and  so  makes  the  grasp  at  a  centralized  police  in  &ct  complete  ; — ^and  the 
doing  away  with  the  form  of  local  control  remains  only  a  matter  of  time 
and  convenience.  That  any  Body  of  men  should  have  been  bribed  by  this 
promise  of  subsidy  is  amazing,  since  it  is,  at  the  best,  only  a  plan  to  pay 
Peter  by  robbing  Paul. 

*  The  system,  quite  lately  introduced,  of  bureaucratic  "  Inspectors,*'  is  a 
device  which  can  never  be  available  for  good  purposes.  But  it  is  a  convenient 
means  of  increasing  patronage,  and  of  getting  up  ex  parte  cases.  There  is  not 
one  case  of  the  appointment  of  such  ''  Inspectors,"  which  has  not  illustrated  the 
gross  abuse  and  mischiefe  of  the  functionary  system.  I  need  only  refer 
here  to  a  correspondence  between  the  Mayor  of  Falmouth  and  the  Board  of 
Trade  and  Home  Office  in  1853  and  1856  (published  in  January,  1856), 
which  well  exposes  the  Inspectorship  of  Prisons.  In  the  Birmingham  case 
(before,  p.  376  note  *),  the  "Inspector**  saw  nothing  and  did  nothing :  it 
was  the  Coroner's  Inquest  which  inquired  out  and  exposed  the  wrong.  (And 
see,  as  to  Poor  Law  Board  '  Inspection,*  before,  p.  352  note.)  In  the  present 
case,  section  15  is  an  ingenious  device,  provided  on  the  regular  red-iapt 
system, — ^which  has  of  late  years  produced  such  happy  e£fects  in  every  de- 
partment, civil  and  militaiy.  Three  nominees  of  the  Home  Secretary  are 
to  be  appointed  "  Inspectors."  Their  sole  duty  will  be,  to  mannfactnre 
secret  and  ex  parte  Reports,  according  to  pre-arranged  instruction  and  fore- 
gone purpose,  in  order  that  the  same  may  be  paraded  as  "  authority"  before 
Parliament,  to  help  any  of  the  designs  and  further  encroachments  of  the 
Ministry  of  the  day. 

The  means  of  true  inquiry,  recognized  by  Law,  and  efficient  in  practice, 
have  been  often  noticed  in  these  pages.   And  see  after,  p.  414  note,  from  Hale. 

f  The  proof  of  this,  apart  from  its  obviousness,  happens  to  be  direct  In 
March,  1855,  Lord  Brougham  put  the  following  resolutions  (among  others) 
on  the  table  of  the  House  of  Lords : — 

"  That  the  local  police  establishments  ought  to  be  under  the  dtreU  wuptr- 


CENTKALIZED   POLICE  AKD   PUBLIC   PE0SECUT0E8.       887 

House  of  Commons  was,  according  to  an  ingenious  modem  plan, 
appointed  in  1853,  to  get  up  a  case  for  the  establishment  of  a 
centralized  Police.  It  AilMed  its  task,  without  any  difficulty, 
by  taking  selected  ex  parte  evidence,  without  cross-examina- 
tion, and  carefully  excluding  any  evidence  on  the  opposite  side 
of  the  question.*  The  evidence  thus  got  was,  in  fact,  such  as 
would  not  be  admissible  or  allowed  in  any  Court  of  Justice,  in 
dealing  with  the  most  trifling  matter.  But  it  was  sufficient 
for  the  House  of  Commons,  in  dealing  with  the  deepest  interests 
of  the  Nation.  The  object  of  that  Committee's  appointment 
having  been  pressed  on,  and  in  part  since  accomplished,  an- 
other committee  was  afterwards  appointed,  to  get  up  a  case  for 
establishing  Crown-appointed  "  Public  Prosecutors,"  to  work 
the  centralized  Police  organization.  This  Committee,  pursuing 
the  same  course  as  its  predecessor,  sat  during  the  Sessions  of 
1855, 1856.  Carefully  avoiding  any  inquiry  into  the  practical 
history,  causes  of  present  deficient  action,  and  means  of  re- 
medy, of  any  of  the  Institutions  of  England,  with  regard  to  the 
prosecution  of  wrong-doers,  the  aim  of  the  evidence  taken  was, 
and  the  Beport  put  forth  is  entirely  directed,  to  make  out  a 
plausible  case  for  the  most  gigantic  scheme  of  irresponsible, 

ifUendence  and  control  of  the  Oovemment;  and  that  the  same  rules  should,  as 
nearly  as  local  circumstances  will  permit,  be  everywhere  applied. 

"  That  the  proHcvHon  of  offenders  should  be  entrusted  to  an  officer  ap- 
pointed by  the  Ootftrnment,  with  such  number  of  subordinate  officers  as  may 
be  required  for  conducting  prosecutions  in  the  counties  and  larger  towns." 

These  resolutions  show  how  much  real  regard  Lord  Brougham  has  for  free 
institutions,  while  they  deprive  him  of  any  claim  to  Statesmanship.  The  true 
character  and  ultimate  results  of  the  "  Law  Reform  "  which  he  has  ever  on  his 
lips,  are  well  shown  in  the  conftision,  contradiction,  and  present  anomalous 
condition  of  the  so-called  County  Courts,  established  for  carrying  out  his  fa- 
vourite system  oi  tvmmary  jurisdiction  ;  the  state  of  which  Courts,  though  so 
lately  organized,  was  well  shown  in  some  able  letters  in  the  Times  newspaper 
in  January,  1857.  There  is  no  case  of  complication  or  anomaly  in  any  of 
our  Common  Law  Institutions  of  a  thousand  years'  growth,  which  equals 
that  exhibited  in  this  Statutory  growth  of  less  than  ten  years.  See  before, 
pp.  22  Twte  +,  and  220  iMjte  +. 

*  The  Committee  omitted  to  inquire  into  either  the  history  of  the  subject, 
or  the  causes  that  have  led  to  any  want  of  efficiency  in  the  existing  system ; 
and  omitted,  also,  to  make  any  inquiries  as  to  the  system  adopted,  and  its 
results,  in  those  numerous  boroughs  in  England  which  manage  their  own 
constabulary  in  a  manner  &r  superior  to  either  the  centralized  management 
of  the  Metropolis  or  the  Justice-controlled  system  of  the  Counties.  Such 
evidence  would  not  have  suited  the  c^ect  with  which  the  Committee  was 
appointed ;  which  was,  to  get  up  a  case  for  a  centralized  National  Police. 

s2 
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coerciye,  and  capricious  functionarism  that  has  been  yet  pro- 
posed in  England. 

This  Committee  carefully  aroided  fulfilling  any  one  of  the 
rules  laid  down,  by  the  greatest  of  English  lawyers,  as  the  only 
sound  guides  to  be  followed  in  considering  any  proposed  new 
law.  These  are : — 1.  *'  to  have  a  clear  knowledge  of  the  muni- 
cipal laws  of  our  own  nation ;  for  the  repeal,  altering,  or  change 
of  some  laws  is  more  dangerous  than  that  of  others ;  2.  to  un- 
derstand what  are  the  true  sense  and  sentence  of  the  laws  now 
standing,  and  how  far  such  former  laws  haye  made  provision 
for  the  case  that  falleth  into  question ;  8.  to  learn  what  hare 
been  the  causes  of  the  danger  or  damage  that  hath  fallen  out 
in  that  particular  to  the  commonweal,  either  in  respect  of  time, 
place,  persons,  or  otherwise ;  4.  to  take  careful  heed  that  a  fit 
and  sound  remedy  be  so  applied  as  that,  while  seeking  to  heal 
some  past  mischiefs,  there  be  not  a  raising  of  others  far  more 
dangerous."* 

The  thorough  provision  made  by  the  Common  Law  of  Eng- 
land for  the  discovery  and  prosecution,  on  behalf  of  the  pubUc, 
of  all  wrong-doers,  has  been  already  pointed  out  and  illus- 
trated. Nothing  would  be  easier  than  to  restore  the  practice 
of  all  these  means  into  fuU  and  efficient  activity,  adapted  to  what- 
ever any  changed  circumstances  of  the  times  may  need.  This 
efficient  method  would  not,  however,  suit  the  objects  of  those 
whose  ceaseless  aim  is,  to  enlarge  the  grasp  of  a  centralized 

*  Coke,  Prefiioe  to  4  Reports.  How  clear,  consiBtent,  and  well-grounded 
on  principle,  are  the  teachings  of  Lord  Coke,  is  well  illustrated  by  a  oompa- 
rison  of  a  passage  in  Heydon's  Case  (3  Rep.  7)  with  the  above.  The  follow- 
ing are  the  rules  then  laid  down  for  the  interpretatum  of  all  Statutes : — 
"  Four  things  are  to  be  discerned  and  considered  : — 

"1.  What  was  the  Common  Law  before  the  making  of  the  Act  f 

"  2.  What  was  the  mischief  and  defect  for  which  the  common  law  did  not 
provide  ? 

"  8.  What  remedy  the  parliament  hath  resolved  and  appointed  to  cure 
the  disease  of  the  conmionwealth  ? 

"  4.  The  true  reason  of  the  remedy  f 

"  And  then  the  office  of  all  the  judges  is  always  to  make  such  construction 
as  shall  suppress  the  mischief,  and  advance  the  remedy ;  and  to  suppress 
subtle  inventions  and  evasions  for  continuance  of  the  mischief;  and  to  add 
force  and  life  to  the  cure  and  remedy.** 

Ilad  these  rules  been  observed  in  the  construction  of  25  Geo.  II.  c.  29, 
the  very  mischievous  effect  given  to  that  law,  in  direct  opposition  to  the  in- 
tention of  its  authors  and  to  the  "  remedy"  it  was  intended  to  make  of  a 
mischief,  could  never  have  taken  place.    See  before,  pp.  374,  375,  noU. 
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functionarism,  and  to  kill  out  all  that  there  is  in  tlie  life  and 
spirit  of  our  Institutions  which  tends  to  resist  such  innovations. 
Nothing  but  an  absolute  prostration  of  the  whole  country  to 
this  system  will  satisfy  them.  !For  this,  and  the  wide  patronage 
it  gives,  they  ceaselessly  strive.  And  they  will  gain  their  end, 
unless  the  people  themselves  rouse  from  their  apathy,  and  learn 
to  understand  and  value  the  Institutions  which  their  fathers 
have  left  them,  and  which  are  thus  being  systematically  imder- 
mined.  The  contemplation  of  the  success  of  the  attempts  that 
have  been  ah-eady  made,  and  of  those  that  are  still  making,  is 
apaUing  to  any  one  with  any  spirit  of  patriotism  or  any  love 
for  free  institutions .• 

The  actual  means  taken  to  endeavour  to  force  this  nefarious 
scheme  on  the  country,  deserve  particular  attention  in  this 
place.  They  immediately  concern  the  welfare  of  every  Parish 
in  the  land. 

The  ex  parte  character  and  insufficient  nature  of  the  inqiiiry 
by  the  Committee  above  named,t  are  demonstrated  by  the 
terms  of  the  Eeport  itself,  where  it  states  the  points  inquired 
into.  That  statement  omits  the  one  fimdamental  point — namely, 
how  crime  is  to  be  fotmd  out.  The  finding  out  of  crime,  and 
the  bringing  home  to  justice  of  the  person  to  whose  door  the 
perpetration  of  it  is  traced,  are  two  distinct  processes,  though 
the  latter  should  be  always  an  inseparable  consequence  of  the 
former.  The  Common  Law  of  England  provides  carefully  for 
both.  No  practice  can  be  sound  and  safe  which  does  not  pro- 
vide for  both.  But  this  committee  left  the  former,  which  is 
necessarily  the  more  important  one,  wholly  untouched.^ 

*  See  before,  pp.  5-8,  note.  Even  the  Times,  which  supported  the  Na- 
tional Police  scheme  in  1856,  awakened,  before  the  year  cloeed,  to  a  sense 
of  its  error.  In  an  article  of  29th  December  in  that  year,  it  says : — "How 
frightful  an  instrument  of  oppression  in  the  hands  of  a  despotic  Sovereign 
would  be  the  police  which  had  been  organized  for  the  purpose  of  keeping 
this  population  in  order ! "  This  "  frightful  instrument"  the  Times  has  done 
its  best  to  get  organized  in  England.  That  the  attempt  has  not  yet  been 
wholly  successful,  is  owing  entirely  to  the  unremitting  efforts  of  priyate  indi- 
viduals. 

f  The  foregone  conclusion  of  whose  appointment  is  shown  in  the  very 
terms  of  the  reference  to  it : — "  That  the  subject  of  the  PubUc  ProseciUora' 
BiU  be  referred  to  a  Select  Committee ;"  17  May,  1855.  The  same  thing  is 
shown  in  the  terms  of  reference  to  the  Police  Committee,  26  April,  1853. 

{  One  of  the  witnesses,  Mr.  Greaves,  recommended  inquiries  in  one  or  two 
very  limited  cases.  This  was  all  that  the  Ck)mmittee  allowed  to  be  brought  be- 
fore them  on  the  point ;  and  even  this  is  passed  over  in  silence  in  the  Report. 
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Lord  Brougham  told  the  Committee  that  "nothing  can  he  more 
ineffectual  than  the  provisions  which  the  law  and  the  practice 
under  it  [in  England]  now  make  for  the  prosecution  of  of- 
fences." This  allegation  refutes  itself.  No  statesman  could 
deem  it  worthy  even  of  notice — except  at  once  to  reject  every 
argument  built  upon  it.  Such  an  allegation  cannot  be  rescued 
from  the  alternative  of  sheer  recklessness  or  wilful  misrepresen- 
tation.* Lord  Chief  Justice  Campbell,  and  others  of  real  expe- 
rience, contradicted  the  allegation  in  the  completest  manner .f 
It  is,  indeed,  well  known  that  (whatever  our  faults)  there  is 
no  country  in  the  world  in  which  person  and  property  have 
heretofore  been  so  secure  as  in  England.  Were  it  true  that 
'*  nothing  can  be  mare  ineJ^ectuaV^  than  our  system  of  prose- 
cution, it  is  self-evident  that  the  state  of  the  case  would  be 
exactly  the  reverse.  But  again,  England  has  existed,  with  cer- 
tain definite  provisions  and  Listitutions  for  the  prosecution  of 
offences,  for  more  than  fourteen  centuries.  And  it  is  these 
provisions  and  Institutions  which  have,  through  all  that  time, 

*  See  before,  p.  886,  notef.  Lord  Brougham  contradicts  himself  (which  is 
nothing  wonderful)  in  his  evidence  before  this  very  Committee.  He  says, 
Q.  69,  that  "the  French  criminal  procedure  is  exceedingly  bad.  It  is  m. 
pomble  to  conceive  a  muck  worae  criminal  procedure,^  though  they  have 
public  prosecutors  in  France.  But  it  is  also  worthy  of  notice  that  Lord 
Brougham,  who  professes  to  be  a  pupil  of  Bentham,  in  his  anxiety  to  help 
the  establishment  of  the  novel  system  of  a  centralized,  irresponsible,  discre- 
tionary prosecuting  bureau,  contradicts  entirely  the  language  and  strong  ad- 
vice of  Bentham.  The  following  are  Bentham's  words,  which  strictly  apply 
here,  and  which  are  well  worthy  to  be  thoughtfully  considered: — "The 
models,  the  standards,  the  exemplifications,  of  the  proposed  improved  sys- 
tem, nay  of  a  perfect  syutem,  are  not  objects  of  a  Utopian  theory.  ...  To 
find  these  models  of  perfection,  an  Englishman  has  no  need  to  go  out  of  his 
own  oountxy :  for  invention  there  is  little  work,  for  importation  scarce  any. 
English  practice  needs  no  improvement  but  from  its  own  stores :  consistency, 
consistency,  is  the  one  thing  needful :  preserve  consistency,  and  perfection 
is  accomplished.  No  new  powers,  no  tamperings  with  the  constitution,  no 
revolutions  in  power,  no  new  authorities,  much  less  any  foreign  aid,  are 
necessary.  ...  It  requires  not  innovation,  but  restoration  and  extension. 
Restoration  of  powers  onoe  in  existence,  before  they  were  swallowed  up  by 
the  framers  of  the  existing  system  of  abuse,  under  &vour  of  their  ovm  resist- 
lesB  power,  working  by  their  own  frauds,  covered  by  their  own  disguises,  in 
pursuit  of  their  own  sinister  ends."  Bentham's  '  Rationale  of  Judicial  Evi- 
dence,' vol.  V.  pp.  740,  741. 

f  Though  all  the  evidence  given  before  the  Committee  did  not,  by  any  means, 
agree  with  the  foregone  conclusion  (the  vagueness  of  views  expressed  is,  in- 
deed, very  striking),  this  little  difficulty  was  readily  overgot,  by  treating  all 
<<uch  evidence  with  entire  silence  in  the  Report. 
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made  life  and  property  safer  here  than  in  any  other  country. 
Let  it  be  admitted  (and  it  is  true)  that  these  institutions  are 
not  all  now  in  the  same  working  order  as  heretofore.  This  only 
proves  that  the  fttndamental  thing  for  the  Committee  to  have 
inquired  into  was, — ^what  is  the  History  of  the  system  and 
institutions  of  England  appertaining  to  this  matter ;  what  have 
been  the  changes  that  these  have  undergone ;  and  how  have 
any  existing  defects  grown  up  ?•  These  are  obviously  the 
points  of  inquiry  that  need  the  attention  of  the  Statesman ;  and 
the  points  without  which  no  Beport  of  any  Committee  can  carry 
weight  with  thinking  men. 

But  the  subject  involves  £eit  more  extended  relations  and 
considerations  than  are  introduced  into  the  superficial  mode  of 
treating  it,  either  adopted  by  this  Committee  or  usuaDy  heard 
in  its  discussion.  It  involves  aU  that  concerns  the  moral  tone^ 
elevation  of  character^  truthfulness,  independent  spirit,  and  habits 
of  self-reliance,  of  the  people. 

The  whole  tendency  and  palpable  object  of  the  Eeport  of  this 
Committee  are,  to  put  aside  all  considerations  of  Statesman- 
ship, Public  Policy,  or  the  effects  upon  the  character  and  habits 
of  the  nation;  and  merely  to  extend  the  system  ofjunctionarism. 
It  is  unnecessary  now  to  dwell  on  what  has  already  brought  so 
many  evils  on  Europe,  and  is  fast  bringing  them  upon  England. 
But  it  is  impossible  not  to  remark  upon  the  singular  coinci- 
dence of  the  uniformity  with  which,  within  these  last  few  years, 
Parliamentary  "  Select  Committees"  have  been  made  the  in- 
struments for  getting  up  ex  parte  cases,  by  which  true  inquiry  is> 
in  tact,  smothered,  and  the  system  of  functionarism  is  continually 

*  The  following  extract  is  worthy  of  attention,  in  proof  of  the  little  infer, 
mation  on  the  Laws  of  England,  as  to  prosecution  for  wrong-doing,  which 
those  have  who  now  are  loudest  in  denouncing  the  "  inefficiency  of  the  pro- 
visions" of  the  English  fiystem. 

"  Aut  oertus  apparet  aocusator  atU  non.  Si  miUuB  apparecU  certvs  accu- 
sctt&r,  sed  &ma  solummodo  publica  aocusat  .  .  .  deinde  autem  per  mtUtcu  et 
varias  inquisiUcnes  et  interrogcUionei,  coram  justiciis  [sed  per  juratos]  fisudendas 
inguiretvr  rei  ▼eritas.'*  Glanville  (who  wrote  in  the  time  of  Henry  II.) 
'De  Legibus  Angliffi* :  lib.  xiv.  cap.  1. 

This  €k)mmittee  would  have  done  well  to  have  remembered  that  even 
William,  called  the  Conqueror,  thought  it  neoessaiy, — ^instead  of  making  a 
parade  of  the  Laws  of  foreign  nations, — ^to  summon  "  sapientes,  et  lege  eud 
erudites,  ut  eorum  leges  et  consuetvdinea  audiret."  Such  information  this 
Committee  carefully  avoided.  The  result  would,  unquestionably,  have  been 
&tai  to  the  object  for  which  it  was  appointed. 
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sought,  on  one  specious  pretence  or  another,  to  be  extended.* 
There  never  was  a  case  in  which  the  empiricism  of  the  proposed 
remedy  was  more  transparent  than  the  present.  That  empiricism 
would  not  have  been  able  to  have  been  put  forth,  had  the  sub- 
ject been  brought  before  the  Committee  in  a  form  of  exhaustive 
research  (as  it  was  elearlj  the  bounden  duty  of  those  concerned 
to  take  care  that  it  should  be,  before  a  Parliamentary  Com- 
mittee) ;  which  would  have  enabled  the  Committee  to  see  that 
the  system  and  institutions  of  England,  for  the  Prosecution  of 
offences,  are,  in  themselves,  far  more  complete  and  safe  and 
effectual  than  those  that  exist,  or  are  known  to  have  ever  ex- 
isted, in  any  other  country;  and  that,  while  the  causes  of  cer- 
tain existing  defects  are  easily  traceable,  what  is  needed  is — 
Adaptation,  in  the  spirit  of  that  system  and  of  those  Institu- 
tions, and  not  the  mere  coarse  and  vulgar  stereotyped  exten- 
sion of  the  deadening  system  of  functionarism ;  which  is  nothing 
but  the  slovenly  resource  of  the  self-seeking,  and  never  the 
method  of  the  real  Statesman. 

It  is  a  practical  matter  which  needs  no  argument  to  support 
it,  that  those  entrusted  with  the  duty  of  prosecuting  on  behalf 
of  the  public,  must  be  directly  responsible  to  the  neighbour- 
hood where  they  act,  if  they  are  to  be  efficient.  Human  nature 
is  liable  to  bias :  functionaries  love  their  ease  and  their  salaries, 
with  the  least  amount  of  exertion:  the  very  atmosphere  of 
''  authority"  is  inflating  to  him  who  breathes  it.  The  constant 
sense  of  immediate  responsibility  (which  ^nctionaries  always 
shrink  from)  is  absolutely  essential,  from  the  nature  of  the 
duties,  in  the  case  of  public  prosecutors  more  than  in  almost 
any  other  case  that  can  be  named.    Every  man  in  every  parish 

*  The  idea  of  the  District  Agents,  limited  in  number  to  the  so-called 
county  court  districts,  is  plainly  absurd,  if  the  scheme  is  to  be  carried  out. 
This  proposition  merely  disguises  the  ultimate  intention.  To  act  at  all,  they 
will  have  to  be  £»>  more  numerous.  (See  Lord  Brougham^s  second  resolu- 
tion, quoted  above,  p.  887  note,)  It  is  well  worthy  of  note  that,  while  the 
only  really  valuable  evidence  given  before  the  Committee,  was  that  showing 
the  example  of  phuies,  such  as  Leeds  and  Liverpool  in  Enghuid,  and  New 
York  in  the  United  States,  where  the  system  of  officers  a^^inted  by  the 
people,  or  their  Local  representatives,  and  responsible  to  them,  is  in  practice, 
the  Committee  wholly  ignore  these  facts,  and,  without  the  sHghtevt  evidence^ 
or  reason,  or  so  much  as  colour  of  ground  stated,  and  without  even  example 
or  precedent  to  appeal  to,  recommend  that  all  this  host  of  functionaries 
shall  be  the  nominees  of  the  Home  Secretary  I  Thus  bold  and  unblushing 
have  the  advances  of  centralization  become  in  England. 
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must  know  and  feel  that,  if  the  person  thus  entrusted  does 
not  fiilfil  his  duty,  he  will  be  able,  at  the  next  annual  election- 
day,  to  state  his  complaint.  Otherwise  he  can  have  no  confi- 
dence in  a  ''Public  Prosecutor/'  The  office  necessarily  in- 
volyes  much  exercise  of  discretion.  It  necessarily  becomes, 
practically,  a  judicial  one-^though  one  whose  judgments  are 
made  in  secret  and  es  parts.  The  constitutional  system  of 
England  has,  indeed,  heretofore  ayoided  this  great  error  and 
certain  source  of  dissatisfaction  and  perversion  of  justice,*  by 
its  inseparable  system  of  unevadible  inquiries^  as  a  constant 
and  preliminary  step,  followed  by  inevitable  prosecution  if  a 
chaise  is  thus  brought  home  to  any  one.  The  prosecution  of 
the  wrong-doer  is  thus  to  be  taken  up  when  the  inquiry  as  to 
the  £Eu;ts  of  any  wrong-doing  ends.  The  Coroner's  Court  repre- 
sents the  action  of  this  system  now,  though  on  a  few  matters 
only.  There  is  no  reason  why  it  should  not  be  restored  in  all 
matters,t  with  its  inherent  accompaniment  of  prosecution,  by 
public  officers,  on  behalf  of  the  public.  As,  however,  the  func- 
tions fulfilled  by  the  constitutional  "  Constable"  have,  for  the 
present,  become  put  in  abeyance,  the  choice  of  a  special  paid 
officer  by  every  town  and  parish,  to  fulfil  the  duty  of  directing 
and  conducting  every  prosecution  of  a  public  wrong,  will  un- 
questionably tend  to  prevent  the  fiiilure  of  justice  in  many 
cases,  and  so  to  check  wrong-doing.  But,  to  Ailfil  his  duty 
satisfSactorily,  every  such  officer  must  be  directly  responsible 
to  the  place  which  appoints  him.  And  the  end  can  never  be 
thoroughly  accomplished,  till  the  constitutional  system  of  re- 
gular and  unevadible  inquiries  is  restored  in  Aill  efficiency. 

The  Coroner's  Court,  as  well  as  the  other  forms  of  Inquiry 
alluded  to,  are  but  different  practical  modes  towards  ensuring 
a  thorough  watch  and  ward.  The  empirical  temper  of  modem 
times  has,  indeed,  set  up  the  notion  of  hired  and  vulgar  force 
as  the  only  means  to  this.  It  has  already  been  shown  that, 
with  the  foreign  idea  and  attempt,  a  foreign  name  has  been 
borrowed,  as  the  only  means  of  expressing  these.  X  ^^  other 
parts  of  the  system  which  it  is  sought  to  introduce,  are  dis- 
guised under  the  plea  of  the  advantages  of  uniformity ;  a 
plea  which  in  itself  characterizes  the  mind  of  the  doctrinaire, 

*  The  case  of  France,  admitted  by  Lord  Brougham  himself,  is  an  illustra- 
iion. 
t  See  before,  p.  869,  note  X-  t  Before,  p.  120. 
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and  showB  a  want  either  of  knowledge  or  of  regard  for 
human  nature. 

"  Uniformity^*  is  not  efficienc7.  The  cry  for  uniformity  is 
the  mere  cry  of  the  pedant  and  the  narrow-minded.*  The 
only  baais  for  the  safety  of  society  in  all  matters  of  watch 
and  ward,  is  the  universality,  secured  by  the  yarious  means 
above  shown,  of  the  fact  and  sense  of  BetpannbilUy,'^ 

Uniformity  must  not  be  confounded  with  certainty.  The 
ktter  is  the  most  important  element  in  the  action  of  all  Insti- 
tutions.^  Without  it,  the  theoretically  best  will  never  be  effi- 
cient :  with  it,  the  worst  will  be  deprived  of  half  their  mischief. 
In  nothing  can  this  be  more  important  than  in  what  concerns 
watch  and  ward.  If  wrong-doers  feel  that  they  may  speculate 
upon  impunity ;  or  if  convicted  criminals  feel  that  they  may 
speculate  upon  the  lax  execution  of  their  sentences ;  the  rights 
of  the  public,  and  the  safety  of  property  and  person,  must  in- 
evitably be  without  any  assuredness.  It  has  already  been 
seen  in  how  many  instances  the  rights  of  the  public  are 
now  thus  left  open  to  attack.§  The  repudiation  of  the  great 
principle  of  the  actual  responsibility  of  every  place  for  every 
crime  and  wrong  committed  within  it,  coupled  with  the 
method  of  dealing  with  criminals  as  if  they  were  creatures 
to  be  coddled  and  petted  and  sentimentally  dandled,  instead  of 
as  the  avowed  enemies  to  society,  have  effectually  destroyed  aU 
certainty  in  our  modem  crimioal  procedure ;  and  have  given  an 
encouragement  to  crime,  and  a  steady  nurture  to  a  criminal 
caste  among  us,  of  which  the  fruits  have  become  too  apparent. 
Person  and  property  are  less  secure  in  England  now  than  they 
were  two  centuries  ago.  That  Besponsibility  being  taken  away 
which  made  every  man  in  every  place  continually  feel  it  his 
interest  to  do  his  duty,  by  taking  an  active  share  in  the  watch 
and  ward  arrangements  of  his  neighbourhood,  the  opportunity 
for  crime  has  become  much  easier.]!  -^  fimctionary  "  Police  " 
system  has  been  let  in,  while  *'  respectable  '*  men  content  them- 
selves with  an  ignoble  selfish  neglect  of  their  own  duties.  To- 
tally different  motives  from  those  which  influence  a  true  con- 

*  See  before,  pp.  5-8  note. 

t  See  before,  Ohap.  III.  Sec.  8 ;  particularly  pp.  117-121. 

t  See  before,  pp.  46,  132,  212,  and  the  end  of  Uie  note  to  p.  271. 

§  See  before,  p.  216. 

II  See  before,  p.  366,  and  the  quotation  from  Squire  in  noU. 
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stabulary,  necessarilj  animate  a  Police  force :  motives  incon- 
eistent  with  the  public  welfare.*  No  system  can  be  a  good 
one  which  thriyes  the  more,  the  worse  society  suffers.  The 
responsible  system  of  the  Common  Law  made  the  personal  in- 
terests of  eveiy  member  of  society,  and  the  perfection  of  the 
system  of  watch  and  ward,  identical.f  The  reverse  is  the  case 
under  any  functionary  Police  system. 

The  taking  away,  by  Statute,  of  the  Eesponsibility  which 
every  place  has  at  Common  Law  to  the  sufferer  from  a  wrong 
done,  has  been  already  dwelt  on ;  as  has  been,  also,  the  em- 
piricism of  this  most  imwise  and  unstatesmanlike  measure,  as 
happily  demonstrated  by  the  enforced  necessity  for  abeady  re- 
tumi/ng  hack  again^  in  several  instances,  to  the  principle  of  the 
Common  Law ;  it  having  been  thus  speedily  found  how  ''  dan- 
gerous a  thing  it  is  to  shake  or  alter  any  of  the  rules  or  funda- 
mental points  of  the  Common  Law,  which  in  truth  are  the 
main  pillar  and  supporters  of  the  fabrick  of  the  Common- 
wealth.":|;     Truly  does  the  same  great  statesman  remark,  that 

*  The  following  letter  is  an  authentic  illustration  of  the  action  of  the 
Bystem :— - 

"  I  have  been  chaplain  of  Tork  Castle  for  ten  years.  If  any  reliance  can 
be  placed  npon  the  statements  made  to  me  at  various  times  during  my  chap- 
laincy by  prisoners,  it  is  true  that  discharged  prisoners  are  constantly  watched 
by  the  police,  and  every  impediment  thrown  in  the  way  of  their  obtaining 
employment ;  and  in  some  instances  their  companions  in  crime  are  bribed  by 
the  poUce  to  decoy  them  again  into  the  conmussion  of  crime,  in  order  that  they 
{the  police)  may  get  a  job  cU  the  Tork  Asfizea. — ^Thomas  Sutton,  Chaplain  of 
Tork  CatOe,    (Time$,  8rd  May,  1866)." 

Many  similar  authenticated  illustrations  occurred  in  the  same  year.  It  is 
a  note-worthy  fiwst  that,  though  the  "  Public  Prosecutor"  scheme  is  part  and 
parcel  of  the  centralized  Police  scheme,  the  complicity  of  the  Police  in  prac- 
tically defeating  the  ends  of  justice  and  interfering  with  its  due  course,  are 
already  so  notorious  as  to  be  strongly — even  vehemently — ^testified  to  by 
almost  all  the  witnesses  examined  before  the  Public  Prosecutors  Committee. 
These  are  the  necessary  fruits  of  such  a  system.  Every  man's  experience 
can  supply  him  with  more  or  less  decided  instances  of  the  same  thing,  which 
have  never  reached  the  public  ear :  while  more  happen  than  are  known  of  at 
all.  On  the  other  hand,  it  is  proverbial  that  a  Policeman  is  never  to  be  met 
with  when  needed ;  the  maxim  of  Falstaff  seeming  to  be  instinctive  with 
them,  as  a  Body,  that  "  The  better  part  of  Valour  is  Discretion." 

f  "  If  the  robbers  escape,  the  hundred  and  the  liberties  within  it  shall  make 
reoompence  to  the  party  robbed,  within  half  a  year  after  the  robbery  is  com- 
mitted." Kitchin's  '  Court  Leet  and  Court  Baron,'  1598,  p.  17  6.  See  fur- 
ther, p.  866  note,  and  extracts  in  note,  p.  373. 

X  Coke,  2  Inst.  p.  74  ;  and  see  i&.  p.  210  ;  also  the  prefiMM  to  the  fourth 
VoL  of  Reporto. 
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"  it  is  not  almost  credible  to  foresee,  when  any  maxim  or  fun- 
damental Law  of  this  realm  is  altered,  what  dangerous  incon- 
veniences do  follow."*    He  weU  adds,  in  another  place,— of 
which  the  above-named  instances  now  afford  recent  illustra- 
tions,— that  "albeit  sometimes  by  Acta  of  Parliament,  and 
sometimes  by  invention  and  wit  of  man,  some  points  of  the 
Common  Law  have  been  altered,  or  turned  and  diverted  from 
their  due  course,  yet,  in  the  course  and  revolution  of  time,  the 
same,  as  the  safest  and  faithfulest  pillar  and  bulwark  of  the 
Commonweal,  have  ever  been,  with  great  applause,  for  avoid- 
ing of  many  mischiefs,  restored  again." t   The  safety  of  person, 
property,  and  rights  in  England  will  never  be  secured,  as  it 
ought  to  be,  until,  as  to  watch  and  ward  itself,  the  Constitu- 
tional system  of  Eesponsibility  is  restored  in  all  its  complete- 
ness,— and  so  the  certainty  of  inquiry,  pursuit,  and  prosecution 
becomes  inevitably  attached  to  the  commission  of  every  crime ; 
and  until  the  criminal  knows  that  the  sentence,  once   pro- 
nounced, is  one  which  no  maudlin  humanitariamsm  can  inter- 
fere with,  but  that  the  entire  execution  of  it  is  an  inevitable 
doom  for  him. 

While  the  inherently  defective  and  unconstitutional  system 
is  allowed  to  remain,  every  Parish  Vestry  should  feel  it  to  be 
its  duty  to  have  a  Committee  constantly  appointed,  to  collect 
information  and  receive  and  examine  every  complaint :  and  it 
should,  in  a  systematic  and  business-like  way,  by  regular  meet- 
ings of  this  committee,  and  communication  with  neighbouring 
places  and  its  own  county  representatives  in  Parliament,  take 
care  that  such  an  eye  is  felt  to  be  kept  upon  the  functionary 
Police,  that  it  cannot  shirk  its  duty,  nor  escape  observation,  in 
any  case,  either  of  neglect  or  misdeed.  Very  much  permanent 
good  may  be  done  in  this  way,  and  the  well-being  of  the  public 
safety  be  greatly  helped.^ 

As  regards  the  immediate  instruments  of  an  efficient  Con- 
stabulary, the  real  point  at  the  bottom  of  the  whole  subject  is 

•  Coke,  4  Inst.  41. 

t  Pre&ce  to  Vol.  III.  of  Reports,  p.  ZTiii.  The  Act  anniTiiln^nng  tbia  re- 
sponsibility in  England  was  the  7  ft  8  Gbo.  lY.  c.  27.  The  Acts  above  allnded 
to  are  2  &  8  Wm.  IV.  c.  72, 1  &  2  Vict.  c.  80,  17  &  18  Vict.  c.  104,  a.  477. 
See  before,  p.  123,  note  §,  and  p.  132. 

X  See  before,  p.  35,  notCf  as  to  the  true  Ward  system.  The  primary  object 
of  that  ward  system  (as  a  territorial  division)  was  the  maintenance  of  an  effi- 
cient "  watch  and  ward  "  for  the  public  safety. 
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this : — ^What  is  the  object  of  the  existence  of  a  legitimate  Con- 
stabulaiy,  and  who  are  thej  that  are  concerned  in  it  ?  It  must 
be  clear  to  every  one  who  is  not  entirely  lost  to  the  spirit  of 
self-respect  and  independence,  that  the  only  legitimate  object 
of  the  existence  of  any  Constabulary  is,  the  assiirance  to  indi- 
yiduals  and  society  of  that  protection  which  it  is  the  end  of 
civil  society  to  secure  to  all,  and  the  taking  care  that  no  wrong- 
doing goes  unpunished.  It  is  essentially  an  arrangement  for 
the  purpose  of  securing  the  individuals  of  society  against  ag- 
gression, and  against  the  sense  of  a  danger  of  aggression,  either 
upon  their  persons^  property,  or  rights.  Such  arrangements 
must  exist  in  every  state  which  pretends  to  offer  the  advantages 
of  civilization  and  progress ;  inasmuch  as  progress  depends, 
more  than  anything  else,  upon  the  assuredness  that  the  result 
of  every  effort  put  forth  will  be  safely  enjoyed  by  him  who  puts 
it  forth,  and  that  the  rights  which  every  man  possesses,  enabling 
him  to  put  forth  effort,  and  to  maintain  his  health  and  strength 
for  so  doing,  shall  be  kept  safe  from  all  encroachment. 

But  the  idea  of  a  Police  force  under  the  control  of  a  Central 
Government,  (whether  directly,  or  through  the  thin  disguise 
of  Crown-appointed  "  Public  Prosecutors,")  is  precisely  the 
reverse,  in  its  essential  characteristics,  from  what  any  true  sys- 
tem of  Constabidary  must  be.  As  a  matter  of  fact,  it  is  noto- 
rious that  in  no  countries  are  person  and  property  so  insecure 
as  in  those  where  the  Police  is  under  a  centralized  control. 
And  in  no  countries  is  the  personal  independence  of  every  citi- 
zen so  much  held  in  check.  In  none  is  the  safe  future  enjoyment 
of  the  results  of  effort  less  consciously  felt.  The  Police  force 
is  made  dependent,  not  on  those  for  whose  benefit  alone  it 
ought  to  exist,  but  upon  a  certain  small  and  selfish  oligarchy 
which  calls  itself  "  the  Government ;"  which,  forgetting  that  it 
only  holds  a  trust,  would  arrogate  to  itself  the  right  and  power 
to  govern  and  provide  for  all ;  and  which,  in  doing  this,  vir- 
tually treats  all  men  besides  its  own  small  number  in  the  light 
of  men  suspect — ^men  to  be  watched.  Such  a  Police  is  an  or- 
ganized spy  system.  It  renders  all  society  afraid  of  its  own 
shadow,  instead  of  filling  it  with  confidence.  Made  dependent 
on  others  than  those  whom  it  ought  to  be  their  sole  business 
to  secure  against  incidental  danger,  the  members  of  the  Police 
force  have,  as  their  chief  motives,  the  ingratiation  of  themselves 
with  functionaries  and  authorities  by  their  zeal  and  activity  in 
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presenting  (and  therefore  trumping  up)  cases  of  pretended  ill- 
allegiance  to  the  State,  and  the  getting  promotion  as  the  re- 
ward of  a  pretended  extra-yigilance  in  the  discharge  of  their 
functions ; — in  reality,  by  the  excess  of  that  arbitrary  wanton- 
ness which  the  system  encourages  and  shelters.  On  the  other 
hand,  they  have  every  opportunity  to  enjoy,  with  impunity,  the 
firuits  of  participation  in  crime,  and  every  inducement  to  shut 
the  eye,  upon  occasion,  to  its  perpetration.  It  is  clear  that 
their  whole  function  is  thus  perverted.  That  which  alone  a 
sound  system  of  Constabulary  should  exist  for,  is  not  accom- 
plished ;  while  an  endless  complication  of  mischiefs,  and  an  all- 
pervading  sense  of  insecurity,  are  created,  ly  the  existence  and 
action  of  that  very  body  which  ought  to  act  only  for  the  pre- 
vention of  these.  And  it  must  be  evident  to  every  one  that 
such  are  the  neeetsany  consequences  of  the  establishment  of  any 
system  of  OavemmetUal  Police.  This  has  proved  so  in  every 
Continental  State  where  it  exists.  It  is  absolutely  impossible, 
from  the  laws  of  human  nature,  but  that  it  should  be  so  wher^ 
ever  such  a  system  is  introduced. 

A  sound  system  of  Constabulary  must  have  it  as  its  essential 
and  fundamental  principle,  that  the  entire  thought  and  motive 
of  those  engaged  in  the  working  of  the  system  shall  be,  the 
most  thorough  fulfilment  of  their  duties  to  the  neighbourhood : 
and,  in  order  to  ensure  this  end,  the  arrangements  and  mode  of 
control  and  management,  must  be  such  that  aU  the  men  of  the 
neighbourhood  shall  feel  themselves  called  upon  to  take  an  ac^ 
tive  interest  in  the  right  exercise  of  that  control  and  manage- 
ment. There  must  not  be,  on  either  side,  any  reference  to  or 
dependence  on  another  and  independent  authority,  assuming  a 
control  over  either  or  both.  The  Constabulary  and  the  Public 
must,  both  of  them,  know  and  continually  feel  that  the  former 
exists  only  for  the  latter,  and  not  for  any  purposes  of  "  Govern- 
ment." The  only  legitimate  channels  through  which  any  Go- 
vernment can  collect  information,  are  those  of  honest  commu- 
nication and  intelligence.  The  inquisitorial  ministry  of  a  pry- 
ing Police  is  altogether  alien  to  free  institutions :  but  while  this 
is  the  inevitable  result  of  any  centralized  system,  it  cannot  exist 
imder  a  system  where  the  municipal  and  local  Bodies  manage 
their  own  Constabulary,  in  such  manner  as  their  special  and 
local  experience  points  out  as  necessary ;  with  a  constantly  felt 
responsibility  of  the  men  employed  in  such  duties  to  these  as 
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the  sole  authorities  oyer  them ;  and  with  a  constantly  felt  rela- 
tion between  the  actual  managers,  for  the  given  time,  and  the 
Body  of  the  local  puUic,  whose  persons  and  property  and  pub- 
lic and  individual  rights  are  the  only  objects  for  the  security 
of  which  any  system  of  watch  and  ward  ever  ought  to  have  an 
existence. 
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Seotiok  in. 

FUBLIO  HEALTH. 

The  Public  Health  is  not  a  subject  which  can,  with  any  pro- 
priety, be  treated  as  a  separate  matter  for  administratiye  action. 
Health  is  a  thing  that  depends  upon  an  infinite  yariety  of  phy- 
sical, moral,  and  even  mental  circumstances.  Administratiye 
action  can  deal  with  but  few  of  these :  legislation  cannot  touch 
them.  By  an  inaccurate  use  of  terms,  howeyer,  the  phrase 
''  Public  Health"  has,  within  a  few  years  past,  been  got  to  be 
exclusiyely  applied,  for  the  purposes  of  Ainctionarism,  to  ayeiy 
limited  range  of  the  physical  circumstances  which  stand  re- 
lated to  it ;  and  legislation  has  attempted  to  deal  with  these 
things  as  if  the  whole  subject  were  inyolyed  in  them. 

The  sense  in  which  the  ''  Public  Health"  has  thus  become  a 
common  phrase,  is  limited  to  the  narrow  range  of  external  phy- 
sical conditions  lying  within  two  groups.  These  arise  either,  (1) 
from  matters  of  Common  Bight  appertaining  to  the  Highways, 
and  to  that  Drainage  which  has  been  shown  to  be  necessarily 
connected  with  the  management  of  the  Highways;  or,  (2) 
from  the  infringement  of  that  fundamental  principle  of  the 
Common  Law,  already  named,  that  no  man  can  so  use  anything 
of  his  own  as  to  let  it  become  an  annoyance  to  his  neighbour 
or  neighbourhood.*  The  Common  Law  Institutions  and  prac- 
tice supply  the  efficient  remedies  in  each  case  alike.  Any  dif- 
ficulties that  haye  arisen,  haye  arisen  solely  (1)  from  the  inter- 
meddling and  perpetually  shifting  uncertainty  of  modem  legis- 
lation ;t  and  (2)  from  the  tendency,  begotten  and  cherished  by 
this  legislation,  to  look  to  functionarism  to  do  or  dictate,  instead 
of  men  bestirring  themselyes  to  do  their  own  duty. 

This  intermeddling  and  uncertainty  were  brought  to  a  climax, 

*  The  Yaocination  Act,  16  &  17  Vict.  c.  100,  oomes  under  the  head  of 
Poor  Lwvn,  not  of  Fablio  Health.  Water  supply  is  included  i^thin  the 
Public  Health  Act  chiefly  in  reference  to  drainage  purposes.  Burial  forma 
a  distinct  subject ;  the  Boaxd  of  Health  having  broken  down  in  its  attempt 
to  engross  it. 

t  See  before,  pp.  840,  341,  for  one  illustration  of  this. 
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and  fimctionansm  adiieved  a  hitHerto  unattained  height  in 
England,  by  an  Act  passed  in  1848,  under  circumstances  and 
bj  means  that  certainly  do  not  redound  to  the  credit  or  the 
statesmanship  of  any  concerned .« 

The  "  Public  Health  Act,  1848,"  is  not  an  Act,  like  those 
named  in  the  Chapter  on  "Parish  Committees,"  which  is  to  be 
adopted,  after  consideration  and  discussion,  by  those  concerned. 
It  is  neither  a  general  Act  nor  an  enabling  one.  It  is  a  coer- 
cive Act ;  and  it  has  been  enforced  and  carried  out  by  means 
which  will  not  bear  the  light  of  day.  The  Act  is  now  better 
understood  than  it  was  when  the  first  edition  of  this  work  was 
published.  Parliament  has  not  been  found  so  willing  as  before 
to  carry  out  the  objects  of  its  promoters.  It  is  not,  therefore, 
necessary  to  enter  so  fuUy  into  its  history  and  detaHs  as  was 
then  done.  It  is  sufficient  to  say,  that  the  "  Local  Boards  of 
Health"  appointed  under  it,  are  not  Institutions  of  Local  Self- 

*  EvQiy  step  towards  the  functioiiaTy  syBtem  tends,  like  the  insidioiu 
steps  of  Russian  diplomacy,  to  prepare  its  own  future  further  extension.  It 
is  the  setting  up  of  the  slothful,  selfish,  despotic  doctrine  of  compulsion,  in- 
stead of  the  enlightened,  patriotic,  and  only  philanthropic,  doctrine  of  moral 
and  social  elevation  and  responsibility.  The  Board  of  Health  is  a  mere  Body 
of  Functionaries,  paid  out  of  the  Public  Purse,  and  interested  in  keeping 
their  places.  Hence  they  have  been  continually  active  in  getting  up  cases 
(at  the  public  expense)  from  which  the  superficial  may  infer  how  great  is 
the  necessity  for  some  "powerful  agency"  (their  own  phrase),  such  as  that 
Board.  The  law  of  England  justly  esteems  no  evidence  worthy  of  trust 
which  is  not  openly  given,  and  where  there  is  not  opportunity  for  answer 
and  cross-examination  ;  that  so,  upon  a  view  of  all  sides,  right  oondusions 
may  be  formed  and  judged  of.  The  modem  and  unconstitutional  system  of 
(Jovemment  by  Commissions,  of  which  the  Board  of  Health  is  one  of  the  worst 
examples,  sets  this  principle  at  nought.  The  supporters  and  workers  of  all 
these  conmiissions  dread  the  firee  exercise  of  the  fiumlties  and  thoughts  of  men. 
Their  art  is,  to  contrive  the  means  of  enforcing  dogmas  upon  men.  They 
put  forth  carefiilly-concocted  "Reports"  and  "Minutes  ;'*  which  the  sloth- 
Ail  take  as  "  official,"  and  therefore  (however  really  worthless)  to  be  impli- 
citly swallowed.  Instead  of  real  inquiry  on  any  one  matter,  the  result  of 
this  system  necessarily  is,  to  choke  and  crush  all  inquiiy.  By  picking  ex 
parte  evidence, — which  may  always  be  got  on  any  side ;  by  allowing  no 
publicity  nor  cross-examination ;  and  by  carefully  rejecting  all  counter  evi- 
dence ;  it  can  easily,  while  it  systematically  commits  treason  against  truth 
and  logic,  manage  to  bolster  up  any  pretences,  and  to  "  make  wA  a  ocuf," 
as  the  phrase  goes,  "for  Parliunentary  interference"  in  any  shape.  Once 
having  got  the  opportunity,  it  goes  on  "making  out  cases," and  asking  con- 
tinually for  more  and  more  powers.  This  is  the  most  effectual  device  that 
ever  was  contrived,  for  benumbing  the  souls  and  minds  of  men  by  a  system 
of  arbitrary  and  intolerant  SMIa  education.  See  farther,  pp.  88  7>  412-414  note. 
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Government,  in  any  true  sense  of  that  term.  They  supersede 
the  preyious  Local  Authorities,  to  become  but  the  hampered 
instruments  of  the  functionary  system.*  These  Boards  have 
thus  been  the  means  of  mischiefs  and  permanent  evils  that, 
within  their  sphere,  can  hardly  be  exaggerated,  and  which  no 
legislation  can  now  undo.  They  have  carried  out  the  schemes 
of  the  General  Board  of  Health,  at  great  cost  to  the  places 
which  have  been  so  unfortunate  as  to  be  afflicted  viith  them.f 
Those  schemes  have  in  no  respect  realized  the  promised  ends. 
The  cost  remains  saddled  on  the  places  that  have  been  the  vic- 
tims of  this  experimentalizing.  Fresh  cost  becomes  needed,  in 
order  to  overcome  the  mischiefs  thus  done.  And  even  the  firesh 
works  will,  unless  an  independent  Local  Act  is  obtained,  or  the 
Public  Health  Act,  1848,  is  repealed,  be  subject  to  the  same 
coercion  and  helpless  obedience  to  the  dictation  of  the  Central 
Board,  as  have  proved  the  source  of  the  previous  mischief. 

Where  any  parish  has  been  unhappy  enough  to  have  come 
already  within  the  meshes  of  this  Act,  it  can  do  no  more  than 
take  every  constitutional  means  to  shake  off  the  incubus,  by 

*  See  before,  pp.  256,  note  f,  848  and  note. 

t  The  Gfeneral  Board  of  Health  has,  under  the  Public  Health  Act,  1846, 
the  power  of  giving  or  refumng  to  any  Local  Board  the  privilege  of  borrow- 
ing  money  ;  thus  having  a  veto  on  every  act  of  any  Local  Board,  unless  the 
rules  and  regulations  laid  down  by  the  General  Board  are  folly  carried  out. 
It  is  expressly  declared  (Report  of  the  Board  to  Parliament,  1849,  p.  72)  that 
"works  should  be  carried  out,  upon  approved  plans,  by  the  Local  Surveyor, 
under  the  superintendence  of  the  Inspector**  appointed  by  the  Board.  Again, 
new  works  must  be  "  under  the  superintendence  of  the  Inspector/'  And 
again,  the  Board  of  Health  adopts  as  a  principle,  to  sanction  the  mortgage 
of  rates  and  the  distribution  of  charges  only  en  condiUom  such  as  the  fol- 
lowing : — 

"  Ist.  That  plans  and  estimates  have  been  prepared  in  detail,  and  sub- 
mitted for  examination  to  an  Inspecter  [appointed  by  the  Board], — 

**  And,  upon  his  Report,  found  to  be  deserving  of  approval,  etc. 

"2ndly.  That  the  works  shall  be  executed  upon  contracts,  upon  the 
following  conditions: — 

*'  a.  That,  before  they  are  covered  up,  or  put  in  operation,  they  shall  be 
examined  by  the  Inspector. 

**  b.  That  they  shall  be  farther  examined  by  him  when  in  action,  and  be 
certified  by  him." 

And  the  characteristic  tendencies  of  the  same  Board  are  well  shown  in 
the  same  Report,  when  the  Board  modestly  tells  Parliament  that  it  "relies 
on  compulsory  powers  being  given,  adequate  to  the  enforcement*'  of  its 
schemes ;  and  represents  to  Parliament  that  the  **  Board  should  be  entrusted 
with  the  power  of  prosecuting  for  the  neglect  of  its  regulations." — See  fur- 
ther, before,  pp.  838,  note  f,  845  and  note. 
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helping  to  obtain  a  return  to  a  more  constitutional  and  efiBicient 
system.  It  is  a  matter  that  deeply  concerns  the  interests  of 
every  holder  of  property  in  the  neighbourhood,  and  the  duty 
of  every  good*wisher  to  the  common  welfare.  Parishes  or  places 
not  yet  brought  within  the  Act,  can  always  resist  the  coerced 
application  of  it  to  themselves.  Prompt  and  vigorous  measures 
to  this  end  will  always  be  necessary ;  but  they  may  always  be 
taken  with  effect.  In  this,  as  in  every  other  case,  it  is  apathy 
which  alone  is  fatal. 

In  the  Chapter  on  "  Parish  Committees,"*  and  in  treating, 
in  a  previous  Section  of  the  present  Chapter,  of  "Beads,  Paths, 
Drainage,  and  Nuisances,"t  it  has  been  shown  that  the  means 
and  the  duty  exist  in  every  place,  to  take  care  that  none  of 
those  external  physical  circumstances  which  interfere  with  the 
healthiness  of  neighbourhoods,  and  which  are  all  that  can  be 
administratively  dealt  with,  shall  be  let  grow  up,  or  remain  if 
they  have  grown  up.J  The  Local  Authority  exists  in  every 
Parish :  and  every  Parishioner  should  feel  that  the  obligation 
rests  with  him,  as  a  moral  duty,  to  see  that  this  Local  Authority 
is  made  to  feel  its  responsibility,  and  that  it  acts  up  to  it. 
On  the  mode  of  its  action,  and  the  practical  course  to  be 
adopted  under  varying  circumstances,  I  have  elsewhere  §  treated 

*  Before,  pp.  256  and  259.  f  /&.,  pp.  388-349,  858. 

t  Qreat  need  exists  for  an  efieotual  means  of  public^ng  Acts  of  Parlia- 
ment. This  used  to  be  done  in  the  meet  thorough  manner.  (See  before,  p. 
29  note.)  The  best  Act  may  now  be  on  the  Statute  Book ;  but,  being  un- 
known, it  may  remain  a  dead  letter.  On  the  other  hand,  were  all  Acts  pub- 
lished, there  would  not  be  so  many  inconslBtent  and  ill-considered  ones.  As 
it  now  is,  it  behoves  eveiy  one  to  do  what  he  can  to  make  such  a  useful  act 
as  the  "  Nuisances'  Removal  Act,  1855,"  in  many  respects  is,  known  and 
put  in  action.  If  the  duties  under  it  are  not  fulfilled,  a  Mandamus  should 
be  applied  for  to  the  Court  of  Queen's  Bench.  The  cost  of  this  is  not  so 
great  but  that,  in  any  place,  two  or  three  may  easily  join  to  obtain  it. 
Usually  the  formal  Notice  of  intention  to  apply  for  it  will  be  enough.  To 
obtain  a  mandamus  it  will  be  necessary  to  prove  an  actual  requisition  on 
the  Local  Authority  to  do  what  is  needed,  and  their  refusal — either  direct 
or  implied  by  neglect  after  such  actual  requisition.  See  R.  v.  Brecknock 
Canal  Co.,  8  A.  &  £.  217  ;  R.  v.  Bristol  Railway  Co.,  i  Q.  B.  162 ;  R.  v. 
Maidenhead  Board  of  Health,  Q.  B.,  23  Nov.  1855.  The  Court  of  Queen's 
Bench  will  cordially  aid  any  right  application  of  this  nature. 

§  '  Practical  Proceedings  for  the  Removal  of  Nuisances  and  Execution  of 
Drainage  works  in  every  Parish,  Town,  and  Place  in  England  and  Wales, 
under  tiie  Nuisances'  Removal  Act,  1855,  and  by  other  course  of  Law :  with 
numerous  forms ;  and  complete  instructions  for  the  conduct  of  Parish  Com- 
mittees.' 2nd  edition. 
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at  lengtb;  and  the  recommendations  there  given  have  since 
been  ratified  by  the  sanction  of  the  Court  of  Queen's  Bench.* 

Let  the  neglects  and  shackles,  the  hindrances  and  doubts, 
which  the  omissions  of  the  advisers  of  the  Grown,t  together 
with  the  growth  of  empirical  legislation,^  have  careiullj  put  in 
the  way  of  local  action,  be  got  rid  of;  let  a  knowledge  of,  and 
attention  to,  local  duties  and  responsibilities  be  kept  oontinuallj 
awake,  by  the  restoration  of  the  regular  system  of  constitu- 
tional inquiries  into  the  fulfilment  of  those  duties  and  respon- 
sibilities ;  and  the  full  realization  of  the  results  on  which  the 
external  physical  conditions  necessary  for  a  general  wholesome 
sanatory  state  of  eveiy  neighbourhood  depend,  will  follow. 
Mealitime,  Health  by  Act  of  Parliament  is  a  thing  unattain- 
able. Centralization  and  functionarism, — unconstitutional  and 
mischievous  as  they  are  wherever  they  are  allowed  to  show 
themselves, — have  been  proved  to  be  no  longer  figuratively  but 
literally  ^^a2  when  they  are  let  tamper  with  the  Public  Health.§ 
The  improvement  of  drainage  systems  can  only  be  ensured,  by 
removing  the  existing  obstructions  in  the  way  of  the  free  and 
unfettered  action  of  all  local  constitutional  Bodies ;  by  making 
the  sense  of  responsibility  to  be  a  real  and  abiding  one  with  all 
those  Bodies  ;||  and  by  engineers,  and  those  who  engage  their 
services,  maintaining  themselves  independent  of  all  Procrustean 
dictation,  and  letting  the  results  of  true  inquiry,  cautious  adap- 
tation, and  careful  enterprise,  be  the  only  authorities  acknow- 
ledged. 

The  Common  Law  of  England  afibrds  means  and  machinery 
much  more  complete  and  comprehensive,  as  well  as  much  more 
simple  and  inexpensive,  than  those  provided  by  any  of  the  Sta> 
tutes  which  have,  through  an  artificially  created  and  directed 
current  of  public  excitement  and  legislative  action,  been  passed 
within  the  last  few  years,  under  the  name  of  measiu^s  for  the 
promotion  of  the  Public  Health  ;T  and  which  have  been  sought 

*  R.  V.  Middlesez,  27  Law  Times,  162.  f  See  before,  p.  216. 

X  See  pp.  240,  241, 259. 

§  See  the  Report  of  Dr.  Amott  and  Mr.  Page  on  Croydon  Drainage,  already 
referred  to,  before,  page  849  note. 

11  See  before,  p.  46. 

IT  It  baa  been  proposed  to  enact  new  measureB  tonching  the  adulteration 
of  food.  Ab  in  other  cases,  the  Parliamentary  Committee,  and  the  Agitators 
on  the  subject,  have  only  shown  their  want  of  knowledge  <xf  the  oTigtStig  law ; 
onder  which  ereiy  viotaaller,  brewer,  and  other  dealer  in  any  sort  of  food. 


THS  BIGUT  PBAGTIOAL  COUBSE.  405 

to  be  enforced  hj  means  inconsistent  with  the  maintenance  of 
that  spirit  of  independence  and  intelligent  self-reliance,  which 
every  true  statesman  must  seek  to  maintain  and  elevate  and 
act  through — ^instead  of  to  coerce.  Through  the  employment 
of  these  means,  the  natural  course  of  improvement  in  measures 
of  this  dass,  adapted  to  the  growing  wants  of  society  and  the 
increase  of  population,  has  been  retarded,  instead  of  being 
healthily  developed.  By  the  Common  Law  the  responsibility 
rests  on  each  place,  of  fulfilling  its  duties  to  every  man ;  on 
every  man,  of  fulfilling  his  duties  to  the  community:  every 
man  is  taught  that  he  cannot  live  in  mere  isolated  selfishness, 
and  for  himself  alone.  The  superseding  of  this  by  a  system 
which,  under  the  plausible  pretence  of  providing  a  vicarial  in- 
strumentality and  a  distant  superintending  control,  encourages 
indifference  to  the  claims  of  good  neighbourhood,  and  neglect  of 
personal  duties,  can  only  have  an  effect  as  permanently  inef- 
ficient and  pernicious,  physically,  as  it  must  always  be  morally 
and  intellectually  blighting.  The  true  aim  of  the  statesman 
and  philanthropist  should  certainly  be,  to  make  all  men  feel 
continuaUy  and  earnestly  the  responsibilities  that  attach  to 
them ;  not  to  provide  them  with  an  excuse  for  slurring  over  or 
unheeding  those  responsibilities.  The  Common  Law  machinery 
has  the  former  effect  inherent  in  its  very  action ;  and  should 
therefore  be  specially  cherished.  The  bureaucratic  systems 
carved  out  by  statute,  have  the  latter  as  their  immediate  and 
necessary  consequence.  The  one  system  teaches  and  requires 
men  to  put  forth  their  own  efforts ;  the  other  invites  and  lulls 
them  into  helpless  dependence  upon  functionaries.* 

is  already  criminally  answerable  for  adalteration.  See  the  Statutes  "  Jvdi- 
cmm  PiUoricB"  and  "  Statutum  de  Pistoribus,  etc. "  (51  Hen.  III.  and  13  £d.  I.) 
and  the  late  case  of  Burnby  v.  Billett,  16  M.  &  W.  644.  See  also,  as  to  the 
power  of  Courts  Leet  in  these  matters,  the  admirable  judgment  in  Yaughan 
V.  Attwood,  1  Modem,  202 ;  which  is  entirely  supported  by  Wilcock  v.  "Wind- 
sor, 3  B.  &  Ad.  43,  48  ;  where  Lord  Tenterden,  in  the  name  of  the  whole  Court, 
said : — "  We  think  the  reasons  alleged  in  support  of  that  custom  were  sound 
and  good.  Such  customs  are,  in  our  opinion,  very  usefiil  to  the  public,  as 
affording  a  protection  against  fraud  and  deceit."  All  Leets  have  these  powers. 
*  See  Chapter  III.,  Section  15,  throughout. 
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Section  IV. 

PUBLIC   LIGHTIKG. 

The  Common  Law  Power  to  appoint  any  special  work  to  be 
done  for  the  general  good, — ^to  appoint  officers  to  do  it, — and  to 
assess  and  levy  a  rate  to  cover  the  expense, — ^have  been  already 
fully  shown.  Among  specific  things  that  are  for  the  Common 
Good  of  Parishes,  Lighting  the  public  places  is  clearly  one. 
The  adoption  of  any  systematic  means  of  Public  Lighting  is, 
indeed,  a  modem  idea.  No  example  of  a  Bye-law  ordering  it, 
can,  therefore,  be  expected  to  be  found  in  old  records  of  Pa- 
rishes. The  principle  of  those  Bye-Laws  remains,  however, 
equally  applicable ;  precisely  as — to  take  a  converse  case — a 
special  nuisance,  though  unheard  of  before,  comes,  at  this  day, 
within  the  range  of  the  old  Common  Law  as  to  Nuisances. 

It  has  been  stated  that  an  Act  of  Parliament  was  passed  in 
1833,  declarative,  and  so  suggestive,  of  the  machinery  to  be 
adopted  in  Parishes  for  purposes  of  public  lighting.*  This  act 
enumerates  a  number  of  the  matters  to  be  done  in  carrying 
out  these  objects.  It  was  useful  that  some  of  these  should  be 
thus  declared  by  enactment ;  inasmuch  as,  in  the  progress  of 
discovery  and  improvement,  means  of  lighting  are  now  used 
which  were  formerly  unknown :  and  to  use  which,  to  the  best 
advantage,  requires  occasional  action  in  places  the  right  to 
enter  which  might  have  been  disputed.  Under  this  Act,  the 
Committee  chosen  by  the  Parish  (under  the  name  of  In- 
spectors) can  set  up  lamp-posts,  irons,  and  other  necessary 
things,  either  in  the  roads  or  upon  or  against  any  walls ;  and 
can  enter  into  any  contracts,  with  any  Company  or  persons,  to 
do  all  or  any  of  the  works  needed,  and  to  supply  light,  either 
by  oil,  gas,  or  any  other  means  chosen.  But  no  gas-pipes  can 
be  laid  through  private  buildings  or  land,  without  the  consent 
of  the  owner.  If  the  Inspectors  use  gas,  they  must  take  effec- 
tual means  to  prevent  any  escape  of  it.  Whatever  gas-pipes 
are  laid  dovni,  are  to  be  at  least  four  feet  (unless  absolute  cir- 

•  8  &  4  Wm.  IV.  c.  90.     See  before,  Chap.  III.  Sec.  4. 
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cumstances  prevent  it)  from  any  water-pipes  lying  in  the  same 
road ;  and  in  other  respects,  every  care  must  be  used  that  the 
water  has  no  danger  of  contamination  from  the  gas.  The 
public  has  frdl  redress  in  case  of  any  carelessness  in  this  re- 
spect. At  the  same  time,  for  any  damage  done  to  the  pipes  or 
other  works  put  up  by  the  Inspectors,  or  by  their  Contractors, 
sufficient  remedies  against  wrong-doers  are  declared. 

This  brief  enumeration  will  show  that  the  Act  is  a  useful 
and  available  one.  It  does  away,  in  all  ordinary  cases,  with  any 
need  of  costly  and  often  vexatious  proceedings  in  Parliament 
for  obtaining  Local  Acts.  Though  some  details  in  the  Act  are 
open  to  objection,  there  is  no  doubt  that  a  more  extended 
knowledge,  and  therefore  application,  of  it  would  be  very  bene- 
ficial. The  Principle  which  it  mainly  embodies  is  simply  that 
of  the  Common  Law ;  namely,  that  any  Parish  can,  by  a  Bye- 
Law  of  its  own,  order  and  adopt  any  course  which  is  for  the 
common  good  of  the  inhabitants. 


408 


Section  V. 

FIBS  EKOIKES. 

Anotheb  thing  obviously  for  the  Common  Qt>od  of  erery  Pa- 
rish, and  so  within  the  range  of  a  Bye-Law  of  the  Parish,  is  the 
providing  means  to  protect  buildings  and  property  from  fire. 
As  in  the  case  of  Public  lighting,  there  is  not  much  likelihood 
of  finding  special  bye-laws  hereon  in  ancient  records  ;  though, 
more  lately,  such  wiU  be  found.  The  propriety  of  Parish  action 
in  reference  to  it,  is,  however,  recognized  and  suggested  in  Sta- 
tutes of  a  century  and  a  half  ago.  Thus,  the  Stat.  6  Anne,  c. 
81,  points  out  the  duty  of  every  Parish  within  the  Bills  of  Mor- 
tality, to  have  and  keep  in  good  order  two  fire-engines,  a  "  large 
engine  and  also  a  hand-engine,"  with  all  necessary  appliances. 
An  Act  of  the  next  year*  explains  that  "  every  parish,"  in  the 
former  Act,  applies  to  the  case  of  parishes  united  under  the 
Acts  after  the  Fire  of  London ;  that  such  united  parishes  need, 
together,  keep  only  one  of  each  kind  of  engine ;  but  that,  in  any 
parish,  the  Vestry,  if  they  conceive  it  necessary,  may  lawfully 
have  more  than  one  of  each  sort  of  engine. 

All  this  is  declaratory  of  the  Common  Law ;  but  it  is  use- 
fully suggestive,t  without  the  attempted  restrictions  of  modem 
Acts.  Both  Acts  mention  charges  and  moneys  to  be  paid  by 
the  parish  in  the  matter.  Of  course  these  are  to  be  met  by 
a  parish  rate.  The  latter  of  the  two  Acts  makes  the  raising 
of  such  a  rate  obligatory ;  a  requirement  justified  by  the  im- 
portance of  suppressing  fires  in  populous  neighbourhoods.  The 
amount  to  be  thus  raised  is  in  the  discretion  of  the  Vestry. 

What  these  Statutes  of  Anne  do  for  the  Parishes  vrithin  the 
range  of  the  Bills  of  Mortality,  a  Statute  already  quoted  does 
for  every  Parish  in  England  that  pleases  to  adopt  it.^     It  is 
suggested,  by  the  latter,  that  the  Inspectors  of  Ughting  and      J 
watching  shall  provide  and  keep  up  fire-engines,  with  all  need- 

*  7  Anne,  c.  17.  +  See  before,  p.  184. 

t  8  &  4  Wm.  IV.,  c.  90,  s.  44.    See  before,  Cbap.  III.  Sec.  4. 
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f  ol  appliances,  and  a  place  to  keep  them  in,  and  appoint  proper 
paid  ofGlcers  into  whose  charge  they  shall  be  given. 

There  is  no  excuse,  therefore,  either  at  Oommon  Law  or  Sta- 
tute Law,  for  any  Parish  in  England  being  without  the  impor- 
tant service  of  a  Public  fire-engine.  Care  ought  to  be  taken 
that  this  is  always  kept  in  good  order  and  fit  for  service.  To 
this  end,  it  should  be  well  exercised  at  least  once  a  month. 
The  more  rural  the  parish,  and  therefore  the  less  often  the  ac- 
tual service  of  the  fire-engine  is  called  upon,  the  more  necessary 
is  regular  attention  to  its  proper  keeping  and  exercise.  With- 
out this,  it  will  certainly  be  found,  when  suddenly  called  out, 
unfit  for  use.  The  most  trustworthy  persons  should  always 
have  it  in  charge ;  with  sufficient  salary  to  ensure  it  being  well 
taken  care  of,  but  under  penalty  in  case  of  any  default,  at  any 
time,  in  either  promptness  or  efficiency. 
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THE   FOOB. 

It  has  been  already  shown,  that  the  new  system  of  bureaucratic 
legislation  has  taken,  out  of  the  hands  of  the  Oyerseers  of  the 
Poor,  abnost  every  function  which  they  were  originally  ap- 
pointed to  perform.*  Except  in  cases  of  "  sudden  and  urgent 
necessity,"  they  can  give  no  relief.  In  those  cases,  the  relief 
given  must  be  in  kind,  not  in  money  .f  They  have  no  longer, 
save  in  rare  cases,  anything  to  do  even  with  the  binding  of 
"  Parish  apprentices."  J 

It  seems  somewhat  singular  that,  while  the  ordering  and 
directing  of  all  relief  for  the  poor,  even  to  the  matter  of  appren- 
ticeships, is  taken  fi*om  the  Overseers,  and  put  in  the  hands  of 
the  Guardians,  one  matter,  immediately  connected  with  that 
relief,  still  rests  exclusively  with  the  Overseers.     This  matter 

*  It  is  unneoessaTy  to  do  more  than  call  attention  here  to  the  plaoea 
in  which  it  has  been  already  shown  in  what  the  original  souroes  of  benevo- 
lence to  the  poor  consisted ;  what  was  the  former  system  of  management ; 
and  what  has  been  the  deliberate  perversion  of  the  whole  system  by  modem 
doctrinaire  legislation.  See  pp.  28-31,  95  and  note,  308  noU,  325  note;  and 
the  whole  of  Sections  5,  6,  7,  and  8  of  Chapter  III. 

t  It  has  been  seen  that,  even  the  "relieving  officers"  in  every  Parish  are 
not  appointed  by  the  Parish,  but  by  the  "  Guardians/' and  dependent  on  the 
Central  Board  ;  before,  p.  177  note. 

X  They  remain,  however,  the  persons,  or  some  of  the  persons,  who  have 
to  join  in  apprentice  indentures  made  under  bequests  of  money  to  Parishes 
for  the  purpose  of  aiding  in  apprenticing  deserving  youths.  (See  before, 
p.  276  and  note.)  These  two  kinds  of  apprentices  must  not  be  confounded. 
The  former  are  apprenticed  out  of  the  Parish  Rates,  and  as  a  part  of  the 
system  of  Poor  Law  relief  to  destitution.  The  latter  are  merely  the  reci- 
pients of  that  in  which  thiy  have  an  actual  independent  interest  by  birth 
or  inhabitancy,  without  being  beholden  to  any  one ;  and  which,  having 
gone  through  the  necessary  preliminaries,  they  receive  as  matter  of  right, 
without  any  reference  whatever  to  the  Poor  Law  system,  or  to  relief  of  des- 
titution. By  taking  out  of  the  hands  of  the  Overseers  their  duties  in  regard 
to  the  former  class,  there  can  be  no  doubt  that  the  apprentices  are  deprived 
of  that  wholesome  and  watchful  protectorship  against  oppression,  as  well  as 
check  upon  their  own  misconduct,  which  it  was  the  duty  of  Overseers  to  give» 
and  which  no  Board  of  Guardians  can  supply.  As  to  Apprentices  to  the  sea 
service,  see  before,  p.  154. 
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is  that  of  the  Eemoval  of  those  not  haying  a  settlement  in 
the  Parish  to  which  they  have  applied  for  relief.  The  entire 
duty  and  responsibility  in  respect  of  this  matter  still  rest  with 
the  Overseers.  They  must  obtain  the  order  of  removal,  and 
prepare  and  send  the  notice  of  chargeability  to  the  Parish 
chargeable,  together  with  a  statement  of  the  grounds  of  re- 
moval. If  the  liability  be  disputed,  it  is  they  who  must  take 
aU  the  necessary  steps  to  maintain  the  order  of  Eemoval ;  and 
they  must  carry  out  the  fact  of  removal,  when  the  liability  is 
either  undisputed,  or,  after  dispute,  established.* 

The  importance  of  the  subject  of  what  is  called  **  Bemoval 
of  the  Poor,"  and  the  attempts  which  have  been  made,  of  late 

*  The  following  short  analysis  of  the  principal  enactments  now  in  force 
relating  to  this  matter  may  be  found  useful : — 

13  &  14  Gar.  11.  c.  12,  s.  1.  Justices  may  make  Order  of  Bemoval.  s.  2. 
Persons  aggrieved  by  an  Order  of  Removal  may  appeal  to  the  quarter  ses- 
sions.  (This  applies  to  both  the  person  removed  and  the  Parish.) 

8  W.  &  M.  c.  11,  8.  10.  Parish  Officers  must  receive  a  person  removed 
by  warrant  of  two  Justices  of  peace. 

8  &;  9  Wm.  III.  c.  30,  s.  6.  Appeal  against  order  of  removal,  to  be  deter- 
mined at  general  or  quarter-sessions. 

9  Geo.  I.  c.  7,  B.  5.  Settlement,  when  to  be  acquired  by  purchase  of  estate. 

3  Geo.  II.  c.  29,  s.  9.  On  removal  from  one  parish  to  another,  Overseers 
of  former  to  be  reimbursed. 

35  C^.  III.  c.  101,  88.  2,  5.  2.  Justices  may  suspend  the  removal  of 
■ick  persons.  5.  Rogues,  etc.,  to  be  considered  as  chargeable,  and  may  be 
removed. 

49  Geo.  III.  c.  124,  ss.  1,  8,  4.  1.  When  any  order  of  removal,  etc.  shall 
be  suspended  on  account  of  illness,  any  other  justice  of  the  county  or  place 
where  such  removal  or  pass  shall  be  made,  may  order  the  same  to  be  exe- 
cuted, etc.  8.  Order  of  removal  suspended  in  case  of  sickness  may  also  ex- 
tend to  other  persons  named  in  the  order,  to  prevent  the  separation  of  a 
fiunily.  4.  One  magistrate  may  take  the  examination  of  an  infirm  pauper 
as  to  his  settlement,  and  report  to  petty  sessions. 

54  Geo.  III.  c.  170,  s.  10.  Paupers  ordered  to  be  removed,  may  be  con- 
veyed by  proper  persons  employed  by  Churchwardens,  etc. 

4  &  5  Wm.  IV.  c.  76,  ss.  79,  80, 81,  84.  79.  No  person  to  be  removed  until 
twenty-one  days  after  notice  of  his  being  chargeable  has  been  sent  to-  the 
Parish  to  which  the  order  of  removal  is  directed.  Such  person  may  be  re- 
moved if  order  submitted  to,  but  not  in  case  of  appeal.  80.  In  case  of  ap- 
peal, the  Overseers  to  have  access  to  such  poor  person  toucldng  his  settle- 
ment. 81.  Grounds  of  appeal  to  be  stated  in  notice.  84.  Costs  of  relief 
to  be  paid  by  Parish  to  which  poor  persons  belong.  Relief  xmder  suspended 
order  not  to  be  recoverable  unless  notice  sent  of  such  order. 

9  &  10  Yict.  c.  6Q,  ss.  1,  2,  3,  4,  7.  1.  No  person  to  be  removed  from  any 
Parish  in  which  he  or  she  shall  have  readed  for  five  years ;  time  during  which 
persons  are  serving  in  the  army  or  navy,  etc.,  not  to  be  computed.     2.  Nor 

T  2 
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years,  to  do  away  altogether  with  the  Law  of  Settlement,  sim- 
ply in  order  to  strengthen  the  hands  of  the  bureaucratic  system, 
make  it  necessary  to  show,  here,  the  real  state  of  facts  and 
principles  involyed ;  which  in  truth  embrace  the  whole  spirit 
and  purpose  of  the  Institution  of  the  Parish.* 

widow,  for  twelye  months.  8.  Nor  child  under  sixteen.  4.  Nor  sick  per- 
son, except  under  certain  circumstances.  7.  De&very  of  paupers  under  orders 
of  remoyal. 

11  &  12  Vict.  c.  81,  ss.  2,  Z,  5,  S,  9.  2.  Notice  to  be  accompanied  by  a  state- 
ment of  grounds  of  removal,  instead  of  copy  of  examination.  8.  Copy  of  de- 
positions to  be  furnished  on  application.  5.  Party  making  frivolous  or  vexa- 
tious statement  of  grounds  of  removal  or  appeal,  liable  to  pay  costs.  8.  Aban- 
donment of  orders  of  removal.  As  to  payment  of  costs  on  abandonment.  9. 
No  appeal  if  notice  be  not  given  within  a  certain  time  after  notice  of  charge- 
ability. 

11  &  12  Vict.  c.  110,  s.  2.  Poor  persons  having  a  fixed  place  of  abode, 
meeting  with  accidents,  eto^,  in  some  other  parish  where  they  have  no  legal 
settlement,  to  be  relieved  by  the  parishes  of  their  abode,  or  previous  charge- 
ability. 

12  &  18  Vict  c.  46,  s.  6.    Frivolous  appeals  shall  entail  costs. 

14  &  15  Vict.  c.  105,  SS.10, 12, 18.  10.  Notice  of  appeal  may  be  sent  by 
post.  12.  Power  to  refer,  by  mutual  consent,  questions  of  settiement^  or  re- 
moval, or  chargeability,  to  the  Poor  Law  Board.  18.  Delivery  of  written  state- 
ment of  charges  for  maintenance  of  paupers,  to  be  a  sufficient  demand. 

*  It  will  be  instructive  to  notice  here,  shortiy,  the  means  that  have  been 
taken  to  get  up  a  factitious  appearance  of  opinion  on  this  subject.  It  illus- 
trates, at  the  same  time,  the  hoUowness  of  the  case  itself  and  the  means 
which  bureaucracy  employs  to  set  up  the  False  in  place  of  the  True,  in  order 
to  attain  its  own  ends,  and  to  undermine  the  Institutions  of  the  Land,  and 
pervert  the  judgment  of  the  Public. 

During  the  Session  of  1847,  a  Committee  was  appointed  by  the  House  of 
Clommons,  to  inquire  into  the  working  of  the  law  of  Settiement  and  Re- 
moval. Of  this  Committee  Mr.  C.  Buller  was  Chairman.  Most  of  the  wit- 
nesses examined  were  attached,  in  some  way  or  other,  to  the  Poor  Law  Com- 
mission ;  and,  on  reading  tiieir  evidence,  it  very  soon  appears  manifest  that 
a  foregone  conclusion  had  been  come  to,  and  that  a  "  case"  was  to  be  made 
out.  When  the  Conmiittee  had  finished  their  labours,  this  "case"  was  shaped 
into  certain  Resolutions. 

But  so  great  were  the  doubts  of  the  Committee  as  to  the  soundnesB  of  the 
evidence  that  had  been  pressed  upon  them,  that  they  decided  not  to  report 
thete  BesolutioTu  to  the  ffotue  of  Commons.  And  the  Chairman  himself 
thought  the  evidence  so  extremely  unsatisfactory,  that  he  appointed, 
shortly  afterwards,  a  Commission  of  eight  gentlemen  to  prosecute  secret 
aad  ex  parte  inquiries  on  the  subject  in  fourteen  counties,  chiefly  agri- 
cultural. 

The  Reports  of  these  gentlemen  were  presented  to  the  Poor  Law  Board 
in  1848,  and  afterwards  printed  and  published  in  1850  and  1851.  Two  other 
gentlemen  were  also  sent  on  tours  of  inspection  in  1850 ;  and  their  Reports 
were  made  public  in  the  following  year. 

Mr.  Baines,  in  introducing  a  Bill  on  the  subject  in  1854,  stated  that  these 


HOW  TO   OBT   UP  A  CASE.  413 

It  mu8t  be  remarked,  in  the  first  place,  as  to  the  matter  of 
&ct,  that  the  Law  of  Eemoval  does  not  act  with  the  inhumanity 
of  sending  the  destitute  away  unhelped,  or  of  refusing  succour 
to  those  suffering  &om  accident.  The  relief  is  given  imme- 
diately :  the  question  is,  of  the  permanent  chargedbilHy ;  and 

Beports  lure  full  of  important  evidence  as  to  the  working  of  the  Law.  It  is 
odd  that  evidence  that  was  alike  unsatisfiEUstoiy  to  the  Committee  of  1847 
and  to  Mr.  Buller,  should  become  oondusiye  to  Mr.  Baines  by  mere  ex  parte 
repetition. 

Did  the  Beports  of  these  gentlemen,  these  paid  officials  of  the  Poor  Law 
Board,  really  contain  '*  important  evidence  '*  t  Were  they  actually  any  more 
reliable  than  the  evidence  given  before  the  Committee,  the  doubtfulness  of 
which  itself  led  to  the  pleasant  rambles  of  the  gentlemen  aforesaid  at  the 
public  expense  ? 

It  cannot  fail  to  strike  every  one  that  the  most  unfit  persons  of  any 
that  could  be  selected  to  make  such  inquiries,  were  men  already  them- 
selves part  and  parcel  of  the  bureaucratic  system,  and  committed  to  their 
opinions ;  and  whose  bias  necessarily  was,  to  pick  out  such  &cts  as  would 
support  the  foregone  notions  and  objects  afloat  in  the  atmosphere  they 
moTod  in.     The  result  proves  this  to  have  been  the  course  taken. 

The  Law  of  Settlement  and  Bemoval  applies  to  all  England  and  Wales. 
Yet  these  "  roving  commissioners"  were  sent  into  only  fourteen  out  of  the 
fifty-two  counties.  Nor  did  they  go  into  the  whole  of  these  fourteen  counties. 
Well  knowing  beforehand,  from  their  experience  in  such  matters,  which  par- 
ticular Unions  or  Parishes  would  best  suit  their  purpose ;  which  were  most 
likely  to  tell  in  &vour  of  the  case  they  had  in  hand  ; — ^to  those  only  were  their 
anxious  steps  directed. 

Fbrst  in  order  comes  Mr.  Gilbert  ft  Beckett.  To  him  were  aUotted  the  three 
counties  of  Suffolk,  Norfolk,  and  Essex.  These  contain  fifly-six  Unions.  The 
Report  of  Mr.  4  Beckett  refers  to  twenty-one  only. 

Captain  Bobinson  visited  Sussex  and  Surrey.  Ont  of  forty-five  Unions,  but 
firarteen  are  referred  to,  while  the  large  metropolitan  parishes  and  Unions 
are  left  untouched.  The  same  careful  partiality  in  picking  out  certain  Unions 
recurs  in  all  the  other  Beports. 

To  make  the  matter,  if  it  needs  it,  clearer,  it  must  be  added  that,  even  of 
the  small  minority  of  v/nions  picked  out,  in  this  small  minority  of  the  oo>un- 
ties,  only  a  small  minority  of  the  pcariahes  in  those  unions  were  felt  safe  to 
be  dealt  with !  Thus  "  small  by  degrees,  and  beautifUly  less,"  becomes  the 
worth  and  reliableness,  the  fiumess  and  honesty,  of  this  "  important  evi- 
dence." To  any  one  really  searching  for  truth,  these  fiusts  themselves  are 
proof  that  the  real  evidence  is  felt  to  be  the  other  way.  It  is  self-evident 
that,  as  the  present  law  applies  to  the  whole  country,  the  only  way  to  under- 
stand or  honestly  deal  with  it,  is,  to  take  all  parts,  manufacturing  and  rural, 
and  compare  them.  Tet,  on  such  an  ex  parte  glance,  at  a  microscopic  mi- 
nority of  a  minority  of  a  minority  of  the  districts  of  England,  it  is  being  at- 
tempted to  enforce  Legislation  which  will  affect  the  whole  country,  and  which 
embraces  a  total  subversion  of  the  principles  always  heretofore  recognized 
and  respected  in  our  Institutions. 

We  find,  profusely  scattered  over  these  ''valuable  Beports,"  assertions  of 
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whether  bonds  of  neighbourship  shall  be  maintained,  or  whe- 
ther these  shall  be  treated,  in  our  plutocratic  dajs,  as  but 
an  old  wives'  tale.  The  ''law  of  settlement  and  remoYal" 
affects  only  those  who,  having  ties  in  another  place,  are  able 
to  be  removed;  and  they  are  always  to  be  so  removed  with 
proper  care  and  attention.  The  New  Poor  Law  system  is  itself 
the  greatest  source  of  actual  Bemoval,  hardship,  and  inhu- 
manity. Bemoval  between  contending  Parishes  is  exceptional 
only.  Certain  obligatory  conditions  might  readily  be  framed 
which  would  put  an  end  to  this,  wherever  any  hardship  can  be 
incurred  by  it, — the  responsibility  of  the  Parish  for  the  cost 
of  maintenance  remaining.  But  poor  men  and  women  and  help- 
less children,  daily  suffer,  in  every  Parish  in  England,  under  the 
New  Poor  Law  system,  the  horrors  of  actual  removal,  in  their 

the  moDBtroaB  evils  created  by  the  Law  of  Settlement  and  Renkoval,  and  by 
the  narrowneas  of  the  area  of  chaigeabUity  ;  of  the  impediments  whidi  they 
cause  to  the  free  circalation  of  labour ;  of  the  horrors  of  the  dearuoe 
system  ;  of  the  hardships  inflicted  on  the  poor,  and  the  expense  thrown  on 
the  ratepayers.  But  when  we  examine  the  evidence  intended  to  sapport 
these  accusations,  even  ex  parte  as  it  is,  and  carefully  picked  as  it  has  been, 
the  case  breaks  down. 

Some  of  the  Reports  (Captain  Bobinson's  and  Mr.  Berans's  for  example) 
reiterate  various  statements  made  by  discontented  persons ;  but  the  names 
of  the  parishes  implicated  are  altogether  omitted,  so  that  their  aocuraoy 
cannot  be  tested.  And  these  complaints  are  often  stated  in  such  stereotyped 
language,  that  the  necessary  inference  is,  that  they  all  proceed  from  one 
source, — ^the  suggestion  of  the  Reporter, — and  are  not  the  real  yoluntaiy 
(pinions  of  those  who  are  quoted.  One  is  indeed  forciUy  reminded,  through 
the  whole  of  these  Reports,  as  well  as  by  all  parts  and  exhibitions  of  that 
legionary  system  of  "Inspectors"  and  "Commissions"  whidi  has  been  so 
hungrily  thrust  upon  the  country  within  the  last  few  years,  of  the  language 
which  Lord  Hale  uses,  when,  showing  the  character  of  real  and  &ir  in- 
quixy,  he  gives  as  marking  it — "  1st.  That  it  is  openly ;  and  not  in  private, 
before  a  Commissioner  or  two,  and  a  couple  of  clerks ;  where  oftentimes  wit- 
nesses will  deliver  that  which  they  will  be  ashamed  to  testify  publicly. 
2ndly.  That  it  is  ore  tenus  personally ;  and  not  in  writing,  wherein  often- 
times, yea  too  often,  a  crafty  derk.  Commissioner,  or  examiner,  will  make  a 
witness  speak  what  he  truly  never  meant,  by  his  dressing  of  it  up  in  his  own 
terms,  phrases,  and  expressions."  (Hist,  of  the  Common  Law :  di.  xii.) 
Compare  the  language  of  Lord  Coke,  2  Inst.  103. 

The  facts  thus  shortly  stated,  give,  in  &ct,  but  a  glimpse  of  the  mode  of 
manu&cturing  "cases,'*  which  is  now  reduced  to  a  system  in  England,  by 
the  promoters  of  the  Bureaucratic  system.  It  is  thus  that  all  those  "Re- 
ports" are  got  up  "  by  authority,"  which  are  used  to  impose  upon  the  public 
on  the  questions  of  Public  Prosecutors,  Police,  Poor  Law,  Public  Healtii,  and 
every  other.  They  are  manufactured,  printed,  and  pubUehed,  a<  the  puhHe 
expense,  to  midead  the  public. 
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most  aggravated  form,  by  being  carried  away  &om  home  and 
all  associations,  to  the  Union  Souse,  It  matters  not  to  these, 
whether  the  Bemoval  is  to  one  hundred  miles'  distance  or  only 
five.  It  is  a  far  greater  hardship  to  be  forcibly  herded,  at  a 
moment  of  sudden  misfortune,  with  a  multitude  of  strangers, 
even  a  few  miles  off,  than  it  is  to  be  sent  away  to  a  distance,  to 
subsist  with  a  few  towards  whom  there  are  definite  ties,  and 
where  there  is  a  responsibility  for  care  and  maintenance.  Yet 
such  is  the  Union  system.  Whoever  pretends  to  declaim 
against  the  Law  of  Settlement  and  Eemoval,  and  can  yet  sup- 
port or  tolerate  the  Union  system,  shows  that  his  professed 
philanthropy  is  imreal,  and  that  his  pretences  are  utterly  hollow 
and  hypocritical.  The  cruelty,  the  hardship,  the  inhumanity, 
as  well  as  the  demoralization,  are  in  the  Union  System.* 

The  whole  point  is  really  involved,  in  this  question,  of  whe- 
ther the  social  bonds  and  mutual  responsibilities  between  the 
Members  of  the  State  shall  be  maintarued;  or  whether  the  State 
shall  be  set  up  as  a  thing  apart  from  its  Members, — a  bureau- 
cratic machine  to  be  directed  solely  by  functionaries,  without 
allowing  anyplace  for  the  growth  or  cherishing  of  human  sym- 
pathies or  local  attachments.  In*  short,  it  is  the  whole  question 
between  Local  Self-G-ovemment  and  Christian  Sympathy  and 
Charity  on  the  one  hand ;  and  Centralization  and  hard  (though 
narrow-sighted)  Selfishness  and  Communism  on  the  other. 

The  principle  on  which  sound  Parish  management,  and  there- 
fore the  public  welfare,  has  been  shown  to  depend,  is, — ^the  re- 
cognition of  the  constant  co-relation  between  the  obligations 
and  claims  of  those  who  make  up  every  neighbourhood ;  the 
identification  of  the  interests  of  all  whose  lot  is  cast  in  a  place, 
with  the  welfare  of  that  place ;  the  ever-present  sense  of  reci- 
procal responsibility,  and  of  specific  obligations  to  individuals 
on  the  one  hand,  to  the  State  on  the  other.  Whatever  tends 
to  destroy,  in  any  class  of  men,  the  habitual  sense  of  this,  or  to 
lessen  the  opportunity  and  obligation  of  local  action  and  re- 
sponsibility, or  to  withdraw  the  inducements  to  taking  part  in 
local  affairs,  or  to  weaken  whatever  makes  attention  to  such 
considerations  a  part  of  daily  life,  is  a  stride  towards  centrali- 
zation. It  undermines  the  tone  and  spirit  upon  which  the 
action  of  local  institutions  depends,  and  is  pernicious  to  the 
common  welfare.  Such  is  necessarily  the  case  vijth.  the  pro- 
posed abolition  of  the  Law  of  Settlement  and  Eemoval. 

*  See  before,  p.  167. 
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Some  high  authorities  have  been  professed  to  be  quoted 
against  the  Law  of  Settlement  and  Bemoval.*  But  the  bear- 
ing of  these  authorities  is  liable  to  be  greatly  misapprehended. 
They  are  three :  a  Committee  of  the  House  of  Commons  in 
1785 ;  Adam  Smith ;  and  Mr.  Pitt.  It  is  very  remarkable  that 
not  one  of  these  suggested  the  change  which  they  have  been 
professedly  quoted  in  support  of.  The  Committee  of  1735  re- 
commended, by  the  last  of  its  ten  resolutions ; — "  that,  for  the 
better  understanding,  and  rendering  more  effectualy  the  Laws 
relating  to  the  maintenance  and  Settlement  of  the  Poor,  it  is 
very  expedient  that  they  be  reduced  into  one  Act  of  Parlia- 
ment ;"  thus  retaining,  though  simplifying,  the  Law  of  Settle- 
ment. An  excellent  recommendation  on  the  whole  matter : — 
not  yet  carried  out,  nor  yet  proposed.  Adam  Smith  wrote  when 
a  man,  though  not  actually  chargeable  on  the  Parish,  could 
be  removed.  That  was,  imquestionably,  the  great  and  grievous 
wrong.  Adam  Smith  dweUs  on  the  mischiefs,  not  of  the  prin- 
ciple of  the  Law  of  Settlement,  which  is  as  old  as  this  king- 
dom,t  but  of  the  later  Statutes.^  He  was  anxious  "  to  restore 
that  iree  circulation  of  labour  tohich  these  different  Statutes  have 
almost  entirely  taken  away."  Elsewhere,  he  compares  those 
Statutes  to  then  existing  exclusive  Corporation  privileges  as  to 
apprentices.  But,  as  apprenticeship  is  certainly  not  bad  in  it- 
self, because  some  Corporations  once  made  it  an  engine  of  op- 
pression, so  it  does  not  follow,  and  Adam  Smith  did  not  imply, 
that  the  principle  of  Settlement  is  bad,  because  certain  Statutes 
have  unwisely  dealt  with  it  so  as  to  produce  hardship.  Since 
Adam  Smith  wrote,  the  law  which  enabled  a  man,  not  charge- 
able on  the  Parish,  to  be  removed  "  from  the  parish  where  he 
chuses  to  reside,"  has  been  repealed.  So  far  was  Mr.  Pitt  firom 
proposing  to  upset  the  principle  in  question,  that,  while  he 
lamented  mischiefs  then  existing,  he  strongly  urged,  in  the 
very  same  paragraph  of  the  speech  quoted,  that  the  real  re- 
medy lay  in  "  restoring  the  original  purity  of  the  poor-laws, 
and  removing  those  corruptions  by  which  they  had  been  ob- 

*  These  were  quoted  by  Mr.  Baines  in  introducnng  biB  BiU  of  1854.  But 
tiiey  were  not  fairly  quoted. 

t  There  cannot  be  a  grosser  blunder  than  to  talk  of  the  Law  of  Settle- 
ment as  originating  in  the  Statute  of  Charles  II.  There  were  actual  deci- 
sions on  it  before  then^  as  well  as  many  Statutes.  The  PWncip^  is  as  old  as 
the  establishment  of  Saxon  Institutions,  and  "  frithburghs,"  and  ''Wmo  o/ 
fra%kpUdgt,"  and  shires  and  hundreds  and  parishes,  in  England. 

X  *  Wealth  of  Nations'  (ed.  1791),  vol.  i.  pp.  212,  216,  219. 
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Bcured  by  subsequent  enactments."*    He  thus  agreed  with 
Adam  Smith. 

All  these  authorities  in  reality  tell  directly  against  those 
who  would  abolish  the  Laws  of  Settlement  and  Eemoval.  They 
object  to  the  form  which  those  Laws  had,  at  one  time  and  an- 
other, assumed,  through  legislative  interference  with  their  ori- 
ginal character  and  purpose.  And  so  every  honest  man  must 
object  to  the  form  they  have  now  assumed,  under  bureaucratic 
inspiration,  in  order  to  check  the  growth  of  social  bonds  and 
sympathies.  But  the  "  restoring  **  a  sounder  system,  is  a  very 
different  thing  from  abolishing  the  Laws  of  Settlement  and  Be- 
moval  altogether,  in  order  to  annihilate,  at  one  stroke,  the 
growth  of  bonds  and  sympathies  already  too  much  stunted  by 
the  blight  of  bureaucracy. 

The  main  grounds  for  the  alterations  proposed  are,Jir8t,  that, 
in  the  words  of  the  Queen's  Speech  in  1864,  "  The  Law  of 
Settlement  impedes  the  freedom  of  labour ; "  second,  that  hard- 
ship is  caused  to  the  poor ;  and  third,  that  heavy  cost  is  im- 
posed on  parishes.  The  last  point  depends  on  the  nature  of 
the  remedy  proposed.t  What  have  yet  been  proposed  will  cer- 
tainly add  to,  instead  of  lessening,  such  cost.    As  to  the 

*  Speech  on  12ih  February,  1796. 

f  Mr.  Baines  declared  that  he  had  no  intention,  by  hie  Bill  of  1854,  of 
interfering  with  the  Law  of  Settlement.  In  the  Queen's  Speech,  however,  it 
was  said : — "  The  Law  of  SeUlement  impedes  the  freedom  of  labour  ;  **  and 
the  relaxation  of  "  this  restraint "  is  urged.  Mr.  Baines  himself  dwelt,  as 
one  of  the  great  existing  eyils,  on  the  cost  of  the  legal  inquiries  consequent 
on  the  present  system.  The  inference  is,  that  his  Bill  was  to  supersede  those 
inquiries  and  their  attendant  cost.  But,  if  removals  only  are  to  be  at  an  end, 
whde  the  Law  of  Settlement  remains  unaltered,  it  is  self-evident  that  not 
one  penny's  cost  of  those  inquiries  will  be  saved.  Nay,  it  will  be  much  in- 
creased. Every  inquiry  as  to  the  Parish  chargeable,  and  from  which  the 
cost  of  maintenance  will  have  to  be  recovered,  will  have  to  be  made  as  now ; 
and  those  inquiries  will  be  vastly  and  growingly  complicated  by  the  absence 
of  any  of  that  tendency  to  adjustment  which  actual  removal  brings.  More- 
over, no  method  was  given  in  the  Bill  by  which  the  cost  of  .maintenance  shall 
be  simply  and  cheaply  settled  and  recovered,  as  between  the  parish  of  relief 
and  the  parish  of  chargeability.  To  all  this  it  must  be  added,  that  the  uni- 
versal apprehension — as  uttered  both  by  the  Public  Press  and  by  those  most 
conversant  with  the  subject  elsewhere — unquestionably  was,  that  the  Law  of 
Settlement,  as  well  as  the  Law  of  Removal,  was  to  be  utterly  swept  away 
by  the  Bill, — ^which,  oddly  enough  if  it  did  not  relate  to  "Settlement,"  bore 
the  Pftrliamentary  indorsement  **  Settlement  and  Removal.*'  It  is  clear, 
therefore,  that  either  the  Bill  was  extremely  defective  in  its  provisions,  or  it 
did  actuaUy  embrace  the  Law  of  Settlement.     Happily,  the  Bill  was  lost 
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second;  any  one  familiar  with  the  working  of  the  Poor  Law 
must  be  well  aware  that,  as  has  been  already  stated,  the  highest 
coloured  pictures  of  the  hardships  caused  by  removals  between 
some  few  contending  Parishes,  sink  into  utter  insignificance 
beside  the  hardships  daily  caused,  in  every  Union,  by  the  re- 
movals from  the  most  distant  Parish  and  part  to  the  Union 
House,  under  the  Union  system.  As  to  the^r^^  of  the  above- 
stated  grounds,  no  one  who  recalls  the  works  of  enterprise 
done  in  this  country  of  late  years,  can  gravely  maintain  that 
there  exists,  in  fact,  the  slightest  impediment  to  the  free  circu- 
lation of  labour.  On  the  other  hand,  while  there  has  been  an 
attempt  for  a  good  many  years,  in  certain  quarters,  to  get  up 
a  Case  for  abolishing  the  law  of  settlement,  that  attempt  has 
been  signally  unsuccessful.  Mr.  Coode,  whose  lucubrations  on 
the  subject  were  published  at  the  public  expense,  under  the 
name  of  a  "  Beport  to  the  Poor  Law  Board  on  the  Law  of 
Settlement  and  Bemoval  of  the  Poor"  (1851),  begins  by 
admitting  that  it  is  impossible  to  get  reliable  evidence  or  in- 
formation on  the  subject ;  and  then  goes  on,  by  the  logic  pecu- 
liar to  functionaries,  to  manufacture  a  Case  out  of  his  own 
imagination !  *  On  the  Case  so  manufactured,  the  recommen- 
dation urged  in  the  Queen's  Speech  of  1854  appears  to  have 
been  entirely  founded. 

But  what  makes  the  matter  stranger  is,  that  the  very  autho- 
rities who  thus  teU  us  that  "  the  Laws  of  Settlement  impede 
the  freedom  of  labour,"  are  the  same  who,  three  years  after  the 
New  Poor  Law  had  passed,  proclaimed,  with  loud  notes  of 
triumph,  that  precisely  the  tightening  of  the  Laws  of  Settle- 
ment which  they  had  introduced,  had,  itself,  opened  the  door 
to  the  freedom  of  labour !  "  The  capitalist,"  they  then  told  us, 
"  is  free  to  employ  the  labourer,  without  the  dread  that  he  may 
bring  a  burden  on  his  parish" ! !  Honest  men  may  be  par- 
doned for  doubting  the  infallibility  of  remedies  now  proposed, 
when  they  are  thus  directly  the  opposite  of  the  dogmas  pro- 
pounded from  the  same  quarter,  on  the  same  subject,  a  few 
years  earlier.     But  such  is  bureaucracy.f 

Admitting,  for  the  sake  of  the  argument,  the  existence  of 

•  See  before,  pp.  412-414  note. 

f  So,  the  Union  system  was  part  of  the  plan  for  applying  rigid  tests.  Yet 
the  same  doctrinaires  who  made  this  their  grand  point,  now,  in  order  to  com- 
pass wider  bureaucratic  designs,  set  up  an  altogether  hollow  and  fiUae  ciy  of 
humanitarianism 
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every  grieTance  alleged,  it  certaiiily  does  not  follow  that  the 
remedy  proposed  is  the  right  one.  Adam  Smith  and  Mr.  Pitt 
both  saw  what  evils  had  grown  up  by  Statutory  meddling.  The 
actual  mischiefs  now  existing,  have  been  created  entirely  by 
the  increase  of  that  meddling.  Every  step  towards  centralisa- 
tion has  added  to  these  mischiefs.  Every  attempt  to  shut  out 
and  nullify  the  principle  of  reciprocal  responsibility,  has  added 
to  the  hardships  suffered,  and  the  costs  incurred,  and  the  social 
injury  implanted.    This  is  demonstrable. 

The  evil  of  the  Laws  of  Settlement,  as  now  existing,  is,  that 
it  has  been  made  so  hard  for  any  man  to  "  gain  a  settlement," 
that,  whenever  he  needs  relief,  it  may  become  matter  of  diffi- 
cult and  complicated  inquiry  where  his  settlement  is ;  and  the 
settlement,  wh^  found,  may  possibly,  for  the  same  cause,  be 
in  some  place  with  which  he  has  far  less  bond  of  sympathy 
than  he  would  naturally  have  elsewhere.  He  may  have  passed 
a  life  without  coming  within  the  tightened  technical  limita- 
tions. Eut  the  blame  rests  clearly  with  those  who  have  thus 
narrowed  and  tightened  the  law.  For  the  fact  is,  that  the  old 
law,— based  upon  sound  principle,  and  recognizing  the  first 
duty  of  the  State  to  be,  to  cherish  the  sense  and  habit  of  mu- 
tual responsibility  wherever  inducements  were  such  as  to  lead 
men,  of  whatever  fortunes,  to  adopt  any  fresh  neighbourhood 
as  their  residence, — the  old  law  recognized  a  sojourning  of 
forty  days  in  a  place,  whether  as  householder,  servant,  appren- 
tice, or  in  any  other  bond  fide  manner,  to  be  the  test  of  the 
intention  to  identify  a  man's  interests  with  that  place ;  and, 
therefore,  as  fixing  his  place  of  settlement.  Under  such  a 
"  Law  of  Settlement,"  there  never  could  be  much  difficulty  or 
cost  in  learning  the  place  of  settlement ;  nor  the  possibility  of 
any  hardship  from  removal.  It  is  imnecessary  to  trace  how 
this  law  got  gradually  tightened.  It  is  enough  that  incom- 
parably the  grossest  act  of  cruelty  and  wrong  in  that  respect, 
is  what  was  done  by  the  New  Poor  Law  Act  of  1834.  That 
act,  among  several  other  narrow  aod  restrictive  enactments  in 
the  same  direction,  absolutely  abolished  the  gaining  a  settle- 
ment by  hiring  and  service,  or  by  serving  a  parish  office  !•  That 
is  to  say,  the  two  occasions  which  enlightened  statesmanship 
and  sound  policy,  no  less  than  good  feeling,  would  clearly  point 
to  as  what  should,  more  than  any,  induce  to  the  cherishment 

♦  See  4  &  5  Wm.  IV.  c.  76,  as.  64-68. 
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of  a  sense  of  neighbourship,  of  mutual  responsibilily,  and  of 
identification  with  the  welfare  of  the  place,  were  seized  upon  bj 
the  doctrinaires  to  warn  men  off  firom  letting  themselves  har- 
bour any  idea  of  duties  to  their  neighbours  or  the  State,  any 
sense  of  mutual  responsibility,  any  attachment  for  or  interest 
in  those  whom  they  serve,  or  for  or  in  the  place  whose  interests 
they  are,  as  officers,  actually  appointed  to  attend  to !  Could 
folly  or  short-sightedness  go  ftirther  ?  Such  is  the  cold,  hard, 
materialistic  tendency  of  a  vaunted  but  most  false  '*  political 
economy."  It  is  no  wonder  that  the  hardships  of  the  present 
Law  of  Settlement, — The  Law  of  Settlement  of  the  New  JBoar 
Law  9ystem, — ^have  been  felt,  and  are  complained  of.  The  re- 
medy clearly  lies,  not  in  sweeping  away  the  old  and  wholesome 
principle,  on  which  every  sound  institution  in  this  country  is 
founded,  but  in  sweeping  away  the  unstatesmanlike  and  narrow 
modes  in  which  that  law  has  been  dealt  with  and  tightened. 

Bestriction  is  one  thing,  ttability  is  another.  Skilled  labour, 
necessary  for  the  successful  following  of  any  calling,  depends 
on  the  latter.  A  sound  social  state,  while  it  will  impose  no 
restrictions  on  the  circulation  of  labour,  will  cause  stahiliiy  to 
be  found  more  advantageous  than  perpetual  change.  It  will 
make  it  felt,  as  a  pervading  habit  and  tone,  that  stability  of  occu- 
pation or  labour  leads  to  the  greatest  advantages ;  that  it  is  thus 
that  the  reciprocal  obligations  and  claims  of  men  to  each  other 
are  best  fulfilled.  Least  of  all,  therefore,  will  it  actually  tempt 
from  that  habit  and  tone. 

But  the  proposal  for  the  abolition  of  the  Law  of  Settlement 
and  Semoval  does  thus  tempt.  It  assumes,  as  its  basis,  that 
vagrancy  is,  and  is  to  be,  the  habit  and  disposition  of  all  who 
*^ labour;*'  and  that  encouraging  this  vagrancy  is  essential  to 
the  "  freedom  of  labour.**  It  assumes  this  unintentionally,  per- 
haps, on  the  part  of  some ;  but  no  less  actually.  Else,  some 
term  of  actual  effort  would  unquestionably  be  made  to  consti- 
tute the  ground  of  claim.  The  "  reciprocity"  would  not  be  "  all 
on  one  side.*' 

This  proposal,  a  Poor  Law  being  retained  at  all,  necessarily 
offers  free  alms  to  any  one  that  asks  it.  The  claim  on  the  Public 
is  made  entire ;  the  obligation  to  the  Public,  which  ought  to  be 
reciprocal,  is  swept  entirely  away.  Instead  of  a  healthy  sti- 
mulus to  seek  the  best  market  for  labour,  and  to  the  fulfilment 
of  the  responsibilities  of  a  good  citizen,  the  invitation  is  held 
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out  to  all,  to  wander  abroad  in  Bearch  of  the  best  free  hotel  the 
land  affords,  with  the  certainty  that  there. m  a  free  hotel  to  be 
found  in  every  part. 

Have  we  a  right  to  expect  in  the  poor,  who  have  the  least 
advantages  of  education  and  moral  training,  an  amount  of  self- 
denial  and  virtue  that  is  not  given  to  any  other  men  P  The 
temptations  thus  held  out  would  be  the  ruin  of  any  class.  All 
men  have,  and  need,  the  healthy  stimulus  of  personal  or  family 
obligations,  to  pursue  their  daily  avocations.  If  Mivart's,  or 
the  Albion  at  Brighton,  were  always  open  free  to  any  one,  how 
many  of  us  would  resist  the  temptation  ? — varying  the  scene 
occasionally  for  change  of  air.  But  this  is  precisely  what  it  is 
proposed  to  do  for  the  poor  man.  The  Poor  Law  is  to  become 
a  law  for  free  hotels  for  vagrants.  The  millennium  will  indeed 
have  come  for  professional  vagrants.  It  is  only  those  suddenly 
reduced  to  destitution,  those  who  truly  deserve  sympathy,  that 
will  shrink  from  the  temptation.  But  the  spirit  that  thus 
shrinks  will  soon  be  destroyed.  The  leaven  will  soon  leaven 
the  whole  body.  Practical  test  or  inquiry  will  be  impossible. 
There  will  be  only  two  means  possible  of  checking  the  flood  of 
vagrancy.  The  first  is,  the  adoption  of  measures  of  universal 
and  indiscriminating  extreme  harshness,  in  the  mode  of  relief 
afforded.  The  second  is,  the  establishment  of  a  stringent  sys- 
tem of  Eepressive  Police,  Will  the  first  make  the  alteration 
in  the  law  a  boon  to  any  of  the  poor  ?  The  second  will  be  a 
bitter  libel  on  our  whole  people  and  institutions,  while  it  will 
be  the  most  fatal  blow  at  the  liberties  of  England  that  centrali- 
zation has  yet  devised  and  is  panting  after.  It  is,  however, 
being  panted  after.  Mr.  Coode  dwells  on  it,  in  the  Beport 
alluded  to,  in  a  tone  and  in  terms  of  exultation,  as  the  neces- 
sary accompaniment  of  the  repeal  of  the  Law  of  Settlement  and 
Removal,  He  is  unguarded  enough  to  teU  us  that  the  cen- 
tralizers  "only  wait  the  word"  to  establish  such  a  system.* 

*  It  is  very  important  that  it  should  be  thoroughly  understood  how  the 
attempts  of  centralization  are  all  intimately  connected  together ;  parts  and 
paroel  of  the  same  system ;  sought  with  the  same  ends ;  pressed  on  by  the 
same  means,  llie  Poor  Law  Centralization  Scheme,  disguised  under  the 
name  of  "  Repeal  of  Settlement  and  Removal,'*  is  but  part  of  the  Reprttsive 
Police  scheme. 

It  has  been- already  shown  that  the  proposition  for  the  Repeal  of  the  Law 
of  Settlement  and  Removal,  has  been  the  result  of  an  elaborately  manufac- 
tured  case,  got  up  by  functionaries  to  overlay  the  truth.     Mr.  Coode's  Re- 
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Thus  is  it,  as  sliowii  in  a  former  section  of  this  Chapter,  that 
the  aims  and  workings  of  bureaucracj  all  link  together  to  one 
end;  an  end  uniformly  hostile  to  firee  institutions  and  the  public 
interests. 

It  can  need  little  argument  to  show  that  the  results  of  the 
proposed  naked  repeal  of  the  Law  of  Settlement  will  be,  to  de- 
port, of  1851,  has  been  especially  alluded  to.  The  following  extracts,  all 
from  that  same  Report,  are  commended  to  careM  attention.  When  this 
writer  speaks  of  "  Pablic  Opinion,"  he  means,  that  unhealthy  state  of  ser- 
Tile  and  unintelUgent  bowing  down  before  got-up  "cases"  and  official  "Re- 
ports," the  prevalence  and  increase  of  which  is  one  of  the  saddest  moral  and 
intellectual  results  of  the  progress  of  Centralization,  and  every  day  becoming 
more  marked.  See  before,  p.  401  note. 
Can  anything  be  plainer  than  these  words  1 — 

"  It  seems  probable  that  the  law  qf  settlement  is  still  the  cause  why  the  law 
of  vagrancy  is  not  carried  into  operation ;  and  that,  if  the/cUlaciout  $eatrity 
of  the  power  of  removal  were  taken  away,  public  opinion  would  require  that 
the  Police  should  he  everywhere  made  efficient."  (P:  60.) 

Lest  this  might  startle  too  much,  it  is  put,  presently,  a  little  milder ; — ^bnt 
still  uiging  identically  the  same  idea : — 

"At  all  events,  it  may  now  be  asserted  that  we  have,  or  can  have,  in  ike 
police,  a  means  which  did  not  exist  in  1662  for  repressing  vagabondism ; 
that  it  only  depends  on  the  public  that  this  means  should  be  used,  and  that 
the  law  cf  removal  is  not  necessary  for  that  purpose, — is  not  even  an  aid,  bat 
is  a  prime  obstacle  to  it,"  (P.  50.) 
Again,  says  our  candid  author : — 

"  Let  it  be  admitted  that  a  stir  of  the  population  takes  place  to  any  extent 
[as  a  consequence  of  the  repeal  of  Removal],  and  let  the  indu^rious  emigrtmi 
and  vagrant  be  found  in  motion  in  any  imaginable  proportion,  we  are  pet'  \ 

fectly  prepared  to  deal  with  such  an  exigency,  and  to  suppress  the  eviUnYolTed 
in  it."  (P.  130.) 

"  J£  it  did  so,"  that  is,  if  this  "  stir"  should  take  place, — "  or  if  a  salutary 
general  fear  of  it  were  begotten,  it  would  probably  have  the  best  effect,  in 
giving  that  efficiency  to  the  constabulary  to  which  nothing  is  so  much  wanting 
as  the  public  recognition  of  their  duty  and  ability  to  suppress  vagrancy.  The 
police  authorities  know  well  that  vagrancy  is  the  school  and  Uie  refuge  of 
habitual  crime ;  and  they  are  understood  only  to  wait  the  word  to  do  what 
incomparably  less  efficient  agency  has  always  done  on  limited  areas,  when 
directed  by  ability  and  goodwill — ^to  clear  the  country  qf  vagrancy  eU  one 
sweep."  (P.  132.) 

The  following  is  no  less  plain : — 

"  It  has,  at  aU  times,  been  known  that  existing  vagrancy  is  the  proper 
object  of  the  action  of  a  repressive  police."  (P.  186.) 

Again,  hearken  to  the  modem  Draco,  contemplating  his  work,  and  revel- 
ling in  the  idea  of  a  consolidated  Poor  Law  and  Police  Bureaucracy : — 

"  Having  now  achieved  a  reform  of  the  administration  of  the  Poor  Laws, 
and  made  them  adequate  to  any  demand  on  them  which  circumstances  may 
create ;  having  created  and  ot*ganised  a  system  of  Police^  which  has  practically 
shown  itself,  where  allowed  to  do  so,  capable  of  dealing  effectually  with  every 


UTEW  POOB  LAW  AKD  POLICE.  423 

stroy  all  neighbourly  feeling  between  those  who  claiin,  or  may 
be  liable  to  claim,  relief,  and  the  rest  of  the  community.  Sym- 
pathy wiU  be  gone.  Bitter  feelings  must  grow.  A  war  of  classes 
will  be  created.  It  will  be  the  iiniTersal  sense,  that  the  thrifty 
are  to  be  the  helpless  victims,  the  milch-cow,  of  the  thriftless ; 
— ^made  thriftless,  not  by  their  own  misfortune,  but  by  the 
temptation  of  an  enforced  law.  The  brand  of  contamination 
will  be  upon  all  who  seek  relief.    Instead  of  the  eye  of  a  man's 

form  of  mere  Tagrancy,  or  only  deficient  becattse  it  is  not  more  v/nivenaUy  «m- 
ployed  in  this  function  ;  we  have  at  the  same  time  deprived  the  vagrant  of  his 
excuse,  and  attained  the  means  for  his  compulsion.  Nothing  w  waaUing  but 
the  motive,  to  the  umvERSAL  use  of  these  means  in  both  directions."  (P.  187.) 

Hence  the  connection  between  the  proposed  Repeal  of  the  Law  of  Settle- 
ment and  Removal,  and  the  new  National  Police  Bill,  introduced  in  the  same 
Session ;  the  Preamble  to  which  latter,  it  is  to  be  noted,  declared  it  to  be 
necessaiy  "for  the  more  efficient  Suppression  of  Vagrcmcy."  The  connec- 
tion between  the  centralized  Police  scheme  and  that  of  bureaucratic  Public 
Prosecutors  has  been  shown  before,  p.  886.  Already  our  Institutions  and 
Libertiee  have  been  interfered  with,  and  fundamentally  deranged,  by  the 
encroachments  of  Centralization.  But  the  more  the  system  has  £utened  it- 
self upon  the  land,  only  the  more  eagerly  do  its  promoters  strive,  and  find 
the  opportunity,  to  press  yet  further  on.  The  effects  of  such  a  Police  system 
aa  it  is  sought  to  fasten  on  us,  have  been  already  treated  of  (Chap.  III.,  Sec. 
8 ;  Chap.  VII.,  Sec.  2).  Under  it,  we  can  only  become,  as  continental 
peoples  are,  a  police-ridden  nation,  servilely  cowed  beneath  an  ever-present 
cat-like  espionage.  An  instrument  of  universal  repression  is  put  into  the 
hands  of  any  unscrupulous  Minister. 

listen,  again,  to  those  who  mock  humanity  by  pretending  that  the  repeal 
of  the  Law  of  Removal  is  demanded  by  the  "friends  of  the  poor."  Again 
we  find  that  the  Bureaucrats  have  only  ''waited  the  word,"  to  bring  forward 
their  darling  scheme  of  a  "  Repressive  Police :" — 

"  Unfortunately,  it  cannot  be  said,  even  yet,  that  the  laws  for  the  appre- 
henfflon  and  pimishment  of  vagrants  are  carried  fiuthfully  into  execution  ;  but 
it  is  only  the  want  of  a  favourable  public  opinion  which  now  prevents  the  law 
from  being  carried  out.  We  no  longer  depend  upon  ihe  Parish  Constable  ;  but 
we  have,  or  cam,  hofce,  an  efficient  Police  organized  for  oo-operation,  and 
capable  in  every  way  of  extirpating  vagrcmcy,  up  the  word  were  givek." 
(P.  59.) 

Of  course  who  are  to  be  held  as  vi^^rants,  is  a  matter  that  must  be  deter- 
mined by  the  functionaries  into  whose  hands,  under  this  thin  disguise  and 
transparent  pretence,  the  enforcement  of  the  Russo- Austrian  police  system 
upon  England  is  sought  to  be  committed. 

Other  passages  to  the  same  effect  might  be  quoted  firom  the  same  Report. 
Enough  has  been  quoted,  however,  to  place  the  connection  between  Poor  Law 
schemes  and  Police  schemes  beyond  a  doubt.  The  matter  is  one  which  calls 
for  the  gravest  attention  of  every  man  who  values  the  Institutions  and  the 
liberties  of  his  countiy,  and  the  wel&re  and  independence  of  any  class  of  the 
oommanity. 
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neighbours,  in  his  own  parisli,  being  upon  every  man,  wbere 
the  numbers  are  never  great,  all  will  be  herded  in  crowded 
places,  away  from  neighbours ;  and,  instead  of  feeling  humi- 
liated hj  their  dependent  position,  and  so  stimulated  to  effort, 
thej  will  be  kept  in  countenance  bj  their  numbers,  hardened 
against  shame  or  self-respect,  and  the  few  of  worst  character 
will  deprave  the  whole. 

What,  then,  it  may  be  fairlj  asked,  is  the  remedy  for  the 
mischiefs  which  the  existing  Law  of  Settlement  has  unquestion- 
ably brought  9  It  is  simple,  and  with  no  practical  difficulty  in 
the  application.  It  merely  requires  consistency  to  established 
principle. 

So  soon  as  any  man  has,  by  taking  a  house,  or  other  ''  occu- 
pation," become  liable  to  be  rated  in  any  parish,  he  is  reckoned 
a  part  of  that  parish,  and  can  vote  at  vestries.  What  is  sound 
policy  in  one  case,  is  so  in  another.  The  sound  policy  clearly 
is,  that  wherever  there  is  sufficient  inducement  for  any  man, 
hand  Jide^  to  seek  the  fruits  of  effort  in  any  place,  he  shall 
promptly  find  himself  welcomed  and  recognized  as  a  neighbour 
there,  and  feel  an  identification  of  his  interests  with  that  place. 
The  labourer,  whether  skilled  or  seeking  to  become  skilled, 
shows  as  much  bona  fides  of  motive  and  intention  by  six  weeks' 
steady  occupation  in  a  place,  as  his  wealthier  neighbour  does 
by  becoming  liable  to  pay  six  months'  rates.  Let  a  "  settle- 
ment "  follow  from  forty  days  (the  old  term),  or  any  other 
moderate  term  of  occupation  in  a  parish,  and  any  possible 
"  impediment  to  the  free  circulation  of  labour  "  wiU  be  gone, 
while  professional  vagrancy  wiU  be  entirely  checked.  Any 
vagrancy  whatever  will  indeed  be  without  the  excuse  that  the 
tightened  laws  of  settlement  have  themselves  now  given  it. 
There  will  be  the  opportunity  of  knowledge  and  inquiry  as  to 
every  claimant.  Hardship  by  removal  there  can  be  none ;  while 
no  costly  inquiry  and  investigation  can  ever  be  incurred.  The 
man  who  has  not  such  a  settlement,  clear  and  indisputable  and 
near,  will  stand  self-convicted  as  an  unworthy  object. 

Complaint  is  made  of  "  close  "  parishes ;  a  complaint  which 
applies  at  least  as  much  to  the  owners  of  manufactories  as  of 
land.  But  this  evil,  too,  has  only  arisen  from  the  sound  prin- 
ciple of  the  Law  not  being  carried  out.  More  than  two  cen- 
turies ago,  it  was  very  clearly  laid  down  by  Lord  Coke,  that  it 
is  "  not  where  a  man  eats  or  sleeps  or  lies,  that  makes  him  a 


sorm)  TESTS  or  settlemekt.  425 

parishioner,"  but  where  he  puts  forth  effort.  Where  he  "  ma- 
nures land,"  where  he  puts  forth  his  labour, — "  hy  that  he  is  re- 
sident."* The  same  rule  had  been  also  declared  at  least  three 
hundred  years  earlier.  It  is  strange  that  this  just  rule  has  only 
had  a  one-sided  application.  If  one  man  is  liable  for  rates,  etc., 
where  he  occupies,  as  a  "manurer  of  land,"  or  as  otherwise 
following  any  calling,  clearly  another  man's  "settlement" 
ought  to  depend  on  where  he  puts  forth  his  labour.  The 
application  of  this  long-established  and  sound  principle,  at 
once  gets  rid  of  all  the  injustice  and  hardship  of  "dose" 
parishes. 

These  two  simple  remedies  will  get  rid  of  all  the  evils  now 
complained  of;  while  they  wiU  have  the  important  incidental 
moral  and  social  tendency,  of  giving  healthy  encouragement  to 
the  growth  of  a  sense  of  mutual  responsibility,  and  of  identifi- 
cation of  the  interests  of  every  man  with  those  of  the  neigh- 
bourhood in  which  fortune  or  any  inducements  have  placed 
him.  No  one  capable  of  tracing  the  connection  between  a 
principle  and  its  application — or  violation — can  faQ  to  see  that, 
on  the  contraiy,  however  benevolent  the  personal  wishes  of  any 
may  be,  the  proposal  for  naked  abolition  of  the  law  of  Settle- 
ment and  Bemoval,  is  impregnated  with  the  whole  spirit  of  Cen- 
tralization. It  has  been  shown  that  its  necessary  tendency  will 
be,  to  break  up  all  idea  and  sense  of  reciprocal  responsibility,  of 
mutual  obligation  and  claim.  It  teaches  that  selfishness  should 
be  the  prime  rule.  At  the  same  time,  it  makes  one  great  class, 
the  thrifty,  to  be  enforced  almsgivers  ;  another,  the  thrifbless, 
to  be  thankless  receivers.  The  latter  are  taught  that  they  may 
set  up,  everywhere,  an  unanswerable  clainty  as  matter  of  ri^ht, 
without  invoking  sympathy,  and  irrespective  of  obligations  ful- 
fOled.  The  former  are  taught  that  money  payments  are  a  com- 
mutation for  social  charities  and  sympathies  and  obligations. 
All  are  taught  not  to  consider  oi^  take  interest  in  their  neigh- 
bourhoods or  neighbours ;  but  to  look,  ever,  to  some  external 
controlling  power, — ^whicK  sets  up  for  "paternal." 

Such  is  the  progress,  and  such  are  the  devices,  of  Centraliza- 
tion in  our  England. 

But  the  direct  centralizing  tendencies  of  this  proposal,  are  no 
less  clear  and  certain  than  these  indirect  but  inherent  ones. 

It  gives  a  widely-increased  opportunity — and,  as  it  will  soon 

*  5  Reports,  p.  67. 
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be  declared,  necessity — for  interference  bj  fresb  enforced 
"Eules"  and  "Orders,"*  to  meet  tbe  new  circuinstanoes 
whicb  its  proTisions  will  create. 

All  is  to  be  done  by  "  Unions."  Parisbes  are,  practically,  to 
drop  out  of  being.  There  are  about  14,000  parisbes  in  England 
and  Wales ;  there  are  only  about  600  Unions.  The  smaller  the 
number,  the  more  easily  coerced.  Centralization  will  be  a  dear 
gainer,  in  the  proportion  of  140  to  6 ; — ^pretty  well  for  a  single 
stride. 

The  proposal  is,  of  necessity,  but  the  direct  step  to  a  NaUonal 
Poor  Bate,  though  disavowed  at  present  by  many.  A  system  of 
Union  rating  has  been  proposed.  But,  by  this,  whatever  inequali- 
ties now  exist,  will  only  be  heightened.  The  only  difference  will 
be,  that  they  will  lie  between  Unions  instead  of  Parishes;  and 
so  be  less  able  to  be  grappled  with  from  within.  The  present 
unequal  assessments  in  Parishes  (no  matter,  so  long  as  rating 
is  simply  parochial)  are  left  unprovided  for ;  so  that  the  Union 
equalization  will  be  only  apparent,  not  real  But  the  ebb  and 
flow  of  vagrancy  which  will  be  caused,  pouring  into  towns  at 
one  time,  into  the  country  at  another,  will  everywhere  lead  to 
inequalities  and  variableness  (the  truest  inequality)  such  as  are 
now  undreamed  of. 

But,  admitting  that  the  Union  scheme,  as  proposed,  can  en- 
dure; the  results  are  no  less  clear.  While  the  effect  of  a 
JVational  Bate  would  be  to  induce  competition  in  extravagance, 
— ^the  drop  put  by  each  place  into  the  general  fund  being  inap- 
preciable, while  each  would  seek  to  take  the  longest  puU  at  that 
fund, — the  effect  of  this  Union  scheme  will  be  pure  reckless* 
ness.  Each  Union  (including  the  few  Parishes  not  in  Unions) 
will  be  liable  to  be  flooded  and  swamped  by  vagrancy,  and  by 
claims  which  it  cannot  check ;  which  no  thrift,  care,  or  economy 
of  its  own  can  lessen  or  control.  Who  will  strive  under  such 
circumstances  P  It  will  be  labour  in  vain.  No  man  of  self* 
respect  or  independence  will  have  to  do  with  such  a  system. 
The  whole  management  will,  necessarily,  fall  to  functionaries. 
With  the  same  pretences  as  Centralization  always  advances 
under,  it  will  then  be  pretended  that  exclusive  central  manage- 
ment is  essential.  Having  itself,  as  in  other  cases,  brought 
about  every  evil.  Centralization  will  again,  as  in  other  cases, 
take  advantage  of  what  it  has  created,  to  press  yet  further  on : 

*  See  before.  Chapter  III.  Sections  6,  7. 
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thus  adding  another  illustration  to  the  truth  of  Lord  Somers' 
maxim,  that  '^  few  men  at  first  see  the  danger  of  little  changes 
in  fundamentals ;"  each  of  which,  he  so  wisely  adds,  ought,  at 
the  outset, "  to  be  most  warily  observed,  and  timely  opposed."* 

Again :  there  can  be  no  ground  for  upholding  Union  Bating, 
if  the  principle  of  the  law  of  Settlement  becomes  abolished.  If 
the  claim  for  Belief  be  Nationaly  as  is  pretended,  there  can  be 
no  pretext  for  any  Local  Charge,  whether  Parish  or  Union.  It 
clearly  follows  that  the  charge  must  properly  Ml  on  the  Na- 
tional Exchequer.  A  "  National"  poor  rate  involves  a  contra- 
diction. For  any  one  National  charge,  there  can  be  no  sepa- 
rate rate  or  tax,  any  more  than  for  any  other.  A  separate  rate 
for  the  army  or  navy  would  be  as  proper  and  statesmanlike  as 
a  separate  National  Bate  for  the  Poor.  Any  way,  therefore, 
this  scheme  resolves  itself  into  Centralization  absolute,  and  the 
utter  extinction  of  local  control,  sympathy,  or  responsibility. 

But  let  it,  once  more,  be  assumed,  that  the  plan  can  be  car- 
ried out.  It  stiU  involves  the  absolute  extinction  of  the  Pa- 
rishes ;  and  thus,  practically  speaking,  all  Local  interest  in  the 
Poor  is  destroyed.  The  right  influence  and  opportunity  of 
Local  effort  have  been  already  far  too  much,  and  as  unwisely 
as  unconstitutionally,  invaded.  This  proposal  will  leave  no 
place  whatever  for  local  interest  or  effort. 

Por  the  fulfilment  of  the  obligations  and  Amotions  of  Local 
Self-Govemment, — for  the  inducement  to  take  interest  and 
part  in  the  welfare  of  a  man's  neighbourhood, — three  things 
are  essential  i—firaty  the  confident  and  safe  reliance,  that  the 
Aruit  of  effort  made,  will  be  reaped  by  those  who  make  it ; 
second,  the  regular  opportunity  of  so  applying  effort,  that  the 
matter  in  question  shall  be  reached  and  affected  by  it ;  third, 
the  presence  of  circumstances  that  shall  continually  remind 
each  man  of  the  obligation  he  owes,  and  the  opportunity  he  has, 
to  take  a  part  in  such  affairs.  Swamp  the  parish  in  the  Union 
(to  say  nothing  of  swamping  the  Union  in  a  wider  system)  and 
the  first  is  gone :  take  away  the  means  of  intimate  knowledge, 
the  occasions  for  discussion,  the  power  of  applying  definite 
means  to  definite  ends,  and  the  second  is  gone :  take  away  the 
fact  of  local  rates,  specially  growing  out  of  the  special  circum- 
stances which  every  man  has  the  opportimity  to  affect,  and  the 
third  is  gone.  Each  of  these,  already  so  much  fettered  (like 
*  Lord  Somen  on  Grand  Juries,  p.  78  (ed.  1766 
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the  Law  of  Settlement  itself)  by  the  New  Poor  Law,  is  abso- 
lutely cut  away  by  this  proposal.  As  the  poor  are  taught  by 
it  to  despise  any  obligations  they  owe  to  society,  so  all  others 
are  taught  not  to  heed  what  concerns  the  treatment  of  the 
poor.  Every  inducement  to  local  activity  in  this  direction  is 
destroyed.  Self-reliance  and  self-respect  are  made  impossible, 
in  consistency  with  such  activity.  Centralization  is  left  again 
to  triumph  in  the  fruit  of  her  own  wrong. 

The  Unions  are  proposed  to  supersede  everything. 

Now  the  existing  Union  system  is  full  of  hardship,  injustice, 
and  mischief.  To  recount  all  would  fill  a  volume.  The  enu- 
meration of  a  few  points  must  suffice. 

By  the  Union  system,  daily  hardships  of  "  Bemoval"  take 
place, — as  it  cannot  too  often  be  repeated, — ^by  the  side  of 
which  the  accumulated  hardships  of  a  year,  from  removals  on 
the  ground  of  Settlement,  sink  into  insignificance.  The  claimant, 
too,  removed  from  the  eye  of  his  neighbours,  surrounded  by  a  nu- 
merous body  of  others  like  himself,  is  removed  from  the  whole- 
some influence  which  keeps  alive  a  sense  of  his  position,  and  con- 
stantly appeals  to  his  relf-respect  and  self-reliance  to  endeavour 
to  escape  from  it.  The  Union  House  itself  becomes  the  gradually 
attracting  centre  of  a  population,  formerly  spread,  who  look  to  it 
and  its  officials, — and  not  to  the  sympathy  and  reciprocal  sense 
of  responsibility  of  their  neighbours, — as  their  place  of  claim 
and  interest.  The  election  of  G-uardians  in  the  diflerent  pa- 
rishes, has  been  already  shown  to  be  devised  on  a  plan  for  ex- 
cludii;g  the  posBibUity  of  any  opportunity,  interest,  or  know- 
ledge,  by  which  the  parishioners  shall  be  enabled  to  iQake  any 
effort  for  improvement  or  sounder  policy.  The  size  of  the 
Unions  is  such  that  there  is  usually  no  sort  of  community  of 
interest  between  the  different  parishes.  There  can  consequently 
be  no  action  in  directions  where  special  local  knowledge  and 
intimate  sympathy  are  particularly  needed.  This  has  been 
grievously  proved,  even  on  incidental  matters, — such  as  those 
relating  to  the  Public  Health,  and  the  application  of  Nuisances' 
Bemoval  Acts :  the  Union  system  having  been  the  chief  obstruc- 
tion to  the  useful  application  of  the  Acts  on  this  subject  pre- 
ceding that  of  1855,  which  happily  took  the  matter  entirely  out 
of  the  hands  of  Boards  of  Guardians.  The  Unions  themselves 
have  been  arbitrarily  formed,  without  reference  to  any  principle, 
or  to  the  wants,  wishes,  or  even  remonstrances  of  the  inhabit- 
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ants.  In  many  instances,  country  districts  hare  been  grouped 
with  town  districts.  The  rates  of  one  part  have  often  doubled, 
with  no  increase  of  population ;  and  with  the  necessary  result 
that  former  kindly  feelings  of  neighbourship  haye  been  chilled. 
There  grows  a  habit  of  TnaTting  less  effort  to  provide  employ- 
ment,— ^for  the  parish  will  be  no  gainer.  The  schools  lose  sub- 
scribers,— for  the  poor-rates  have. risen,  while  former  bonds  of 
sympathy  have  been  snapped.  Men  are  thus  being  taught  to 
live  among  each  other,  not  as  neighbours  having  a  common 
bond  of  interest  and  responsibility,  but  as  strangers  in  the 
same  camp. 

There  is  nothing  which,  more  than  Poor  Belief,  makes  local 
interest  and  working  indispensable.  Soup  and  porridge  cannot 
be  doled  out  from  Somerset  House  or  Gwydyr  House  to  every 
destitute  man,  woman,  and  child.  Shall,  then,  this  relief  be 
fMiministered  by  mere  functionaries,  whose  sole  interest  can 
ever  be,  in  making  the  best  thing  for  themselves,  at  the  least 
trouble,  out  of  their  places  ?  or  should  every  inducement  be 
held  out  for  every  man,  in  every  neighbourhood,  to  feel  that  he 
owes  it  to  himself,  to  his  neighbours,  and  to  the  State,  to  take 
an  active  part  and  interest  and  effort  in  the  well  administering 
of  these  and  all  other  local  affairs  ?  If  the  latter,  this  pro- 
posal cannot  be  admitted.  If  the  former,  the  institutions  and 
spirit  of  self-reliance  of  England  have  received  final  notice  to 
quit. 

In  the  reign  of  William  and  Mary,  when  the  ill  consequences 
of  irresponsible  action  were  felt  to  be  insupportable,  the  true 
remedy  was  applied,  of  making  parish  supervision  and  sanction 
indispensable  to  every  case  of  relief  to  the  poor.*  This  was 
unfortunately  coupled  with  a  clause  which,  with  a  benevo- 
lent though  most  mistaken  intention,  enabled  this  supervision 
to  be  overridden  from  another  quarter.  The  latter  provision 
led  (ofben  from  individual  benevolent  motives)  to  all  the  evils 
of  the  poor-law  administration.t  This  was  not  foreseen :  cer- 
tainly it  was  not  intended :  but  it  was  not  less  real.  Unless 
the  present  age  is  less  enlightened  than  that,  let  us  adopt  the 
good  part  of  what  was  then  enacted,  omitting  the  bad  and  irre- 
sponsible part.  Let  the  supervision  of  the  parish,  instead  of 
being  swept  away,  be  again  made  indispensable ;  and  let  it  be 
maintamed  in  responsible  activity.  But  the  system  which  the 
♦  See  before,  p.  147.  t  See  before,  pp  146-148. 
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proposed  abolition  of  the  Law  of  Settlement  and  Bemoval 
would  extend,  ia  grounded  upon  the  insidious  teaching, — as 
Centralization  in  every  shape  is, — ^that  subserviency  is  an  easier 
policy  than  self-reliance ;  that  it  is  less  trouble  for  men  to  ask 
than  to  act;  to  obey  than  to  endeavour ;  blindly  to  follow  than 
intelligently  to  strive.  Evils  are  stated,  as  the  ground  of  this 
extension,  some  of  which  do  unquestionably  exist;  but  the 
existence  of  which  is  entirely  owing  to  the  former  dogmatic 
course  of  the  same  bureaucratic  authority  which  now  propounds 
this  new  device.  Every  one  of  those  evils  will  be  heightened 
by  this  new  device ;  while  many  others  will  necessarily  follow, 
which  will  affect  and  lower  the  whole  tone  of  men's  minds,  and 
can  only  lead  to  the  extinction  of  the  whole  spirit  and  practice 
of  our  most  valuable  institutions.  On  the  other  hand,  there  are 
remedies  which  may  be  applied  with  ease ;  which  wiU  meet  and 
remove  every  existing  evil ;  which  are  entirely  consistent  with 
the  principles  and  spirit  of  our  institutions ;  and  which  will  have 
the  further  good  effect  of  elevating  the  whole  tone  of  men's 
minds,  and  thus  healthily  affectiog  our  social  and  moral  condition. 
Whether  any  power  of  compulsory  removal  should  exist,  if  these 
remedies  were  adopted,  would  be  of  little  consequence.  This 
power  could  produce  none  of  the  hardships  that  any  of  the  pre- 
sent powers  of  removal  lead  to.  At  the  same  time,  its  abolition 
would  not  be  attended  with  those  inconveniences  and  mischiefs 
that  will  follow,  imder  the  proposed  naked  repeal  of  the  Law 
of  Settlement  and  Eemoval.  Without  entering  into  questions 
as  to  any  mode  of  dealing  with  the  constitution  and  powers 
and  functions  of  the  Poor  Law  Board,  these  three  following 
seem  the  sound  and  statesmanlike  steps  that  should  be  taken, 
to  remedy  the  evils  set  forth  as  the  grounds  for  such  a  pro- 
posal; taking  the  existence  of  those  evils  even  at  the  state- 
ments of  those  who  have,  for  their  own  purposes,  set  them  forth 
with  all  their  own  ew  parte  colouring : — 

Mrst :  Any  Parish  in  any  Union  shall  have  its  right  of  self- 
adjustment  recognized ;  and  be  able,  either  now  or  hereafter, 
to  withdraw  from  the  Union,  and  undertake  the  relief,  care,  and 
maintenance,  of  its  own  poor,  being  held  responsible  for  the 
due  fulfilment  thereof. 

Second:  Such  a  term  (forty  days,  six  months, or  other  mode- 
rate term)  shall  fix  a  "  Settlement,"  as  shall  be  sufiicient  to 
show  the  bona  fides  of  the  intention  of  him  who  seeks  to 
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bestow  liis  efforts  where  the  fi?ee  demand  of  labour  invites 
him ;  and  as  shall,  at  the  same  time,  exclude  free  quarters  to 
vagrancy.  And  obligation  and  claim  shall  be  mutual  and  co- 
extensive. 

Third :  The  place  of  Settlement  shall  be  determined  by  the 
place  where  labour  is  bestowed  (and  consequently  where  the 
fruit  of  labour  is  reaped),  and  not  by  the  place  where  a  man 
happens  to  eat  or  sleep. 

The  proposals  put  forth  in  the  Queen's  Speech  in  1854,  and 
in  the  argument  starting  therefrom  in  the  House  of  Commons, 
were  all  grounded  on  how  the  Laws  of  Settlement  affect  those 
capable  of  work.  Hence,  the  direct  allusion  here  has  been 
principally  the  same.  But,  as  all  who  fall  into  destitution, — 
not  being  at  the  time  capable  of  work, — either  have  been 
themselves  capable  of  work,  or  are  or  have  been  dependent  on 
(and  therefore  follow  the  settlement  of)  those  who  are  or  have 
been  capable  of  work,  the  principles  above  suggested  are  of 
universal  practical  application.  Under  any  form  of  circum- 
stances, that  application  wiU  be  the  realization  no  less  of  what 
sound  Policy  requires,  than  of  what  wiU  be  for  the  best  welfare 
of  the  Poor  and  of  Society. 

There  is  no  douht  that  some  persons  think  they  are  doing 
patriotic  service,  by  seeking  to  restrict  the  taking  part  or 
share,  ahke  in  the  management  of  Parish  affairs  and  in  the  en- 
joyment of  benefactions,  to  such  as  have  been  even  bom  in  the 
Parish.*  There  can  be  no  greater  mistake  as  a  matter  of 
Policy,  and  no  greater  misapprehension  as  a  matter  of  Insti- 
tution. 

Por  where  a  man  is  bom,  he  cannot  be  responsible.  For 
where  and  how  he  uses  his  life,  he  is  responsible.  The  volun- 
tary act  should  certainly  be  looked  to,  rather  than  the  accident 
of  birth.  Under  ordinary  circumstances,  the  greater  part  of 
the  population  of  every  parish  will  be  of  those  bom  in  it.  But 
whoever  comes  anew  into  a  parish,  comes  there  because  he 
conceives  that  the  residing  there  holds  out  to  him  some  advan- 
tages. Sound  policy  clearly  opens  at  once  to  him  the  door, 
and  suggests  the  duty,  to  link  himself,  by  all  interests,  with 
the  common  welfare  of  the  place.  The  more  he  becomes  iden- 
tified with  the  interests  of  the  whole,  the  better  for  aU.  Good 
neighbourship  and  Christian  Charity  are  thus  served,  instead 

*  See  before,  p.  221. 
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of  an  absorbing  Belfishness  being  cherished.  Whether  a  man 
resides  in  a  parish  for  fiye  years,  or  for  his  life,  eyeiy  matter  of 
parish  management  is  just  as  much  felt  bj  him,  during  the 
time  he  is  there. 

And  this  has  always  been  the  rule  of  the  Common  Law.  So 
soon  as  a  man  becomes  liable  to  be  rated  to  the  burthens  of 
any  Parish,  so  soon  does  he  become  a  member  of  the  local  com- 
mimity  for  all  purposes.  And,  if  he  be  a  poor  man,  who  gives 
there  the  fruit  of  his  labour,  it  is  certainly  equally  for  the  com- 
mon interest  and  his  own  that  inducements  to  steady  occupa- 
tion be  held  out  to  him,  in  the  regular  working  of  our  Institu- 
tions, and  that  it  be  sought  to  make  these  the  means  of  che- 
rishing in  him  bonds  of  attachment; — instead  of  letting  the 
feeling  grow  up  that  Institutions  are  nothing ;  that  selfishness 
is  to  be  the  ruling  thought  of  rich  and  poor ;  that  men  exist  in 
the  State,  not  as  Members  of  it,  having  duties  and  responsibili- 
ties towards  it  and  each  other,  but  as  mere  subjects  of  it,  isolated 
in  interests  and  aims,  and  dependent  on  caprice  or  arbitrary 
accident  what  length  of  tether  shall  be  allowed  to  each.  * 

The  longer  any  men  have  been  known,  and  the  more  steadily 
they  have  fulfilled  their  duties,  the  more  will  they,  under  ordi- 
nary circumstances,  reap  confidence.  But,  for  this  very  reason, 
sound  Institutions  will  never  repel  men  from  the  wish  and  op- 
portunity to  fulfil  each  one's  place  therein.  On  the  contrary, 
they  will  give  to  every  man  the  invitation  and  the  means  to 
show,  that  a  newly  adopted  place  is  not  sought  in  order  to 
enable  the  evasion  of  the  duties  owing  by  each  to  society ;  but 
that,  whatever  experience  and  skill  have  been  gained  elsewhere, 
shall  be  heartily  given  to  the  service  of  the  place  of  new  choice. 
And  the  disposition  to  do  this  should  be  met  by  a  prompt  and 
hearty  feeling  of  reciprocal  goodwill,  and  by  the  full  tender  of 
unjealous  neighbourship. 

In  the  course  of  the  speech  of  Mr.  Pitt  above  quoted,*  he 
alluded,  incidentally,  to  the  "  encouragement  of  firiendly  socie- 
ties "  as  a  valuable  means  of  improving  the  Poor  Laws  and  the 
condition  of  the  Poor.  It  is  somewhat  remarkable  that  the 
most  authentic  records  we  possess  of  the  earliest  working  of 
the  arrangements  for  the  relief  of  the  Poor,  immediately  alter 
the  passing  of  the  Law  of  Elizabeth,  present  us  with  a  complete 
and  highly  interesting  illustration  of  the  action  of  the  Friendly 

•12th  February,  1796. 
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Society  principle.  So  practically  valuable  does  the  illustration 
of  this  point  seem,  that  I  have  placed,  in  the  Appendix,  a  com- 
plete copy,  in  its  original  style  and  form,  of  the  Eecords  of  one 
Parish  on  this  matter,  for  a  quarter  of  a  century.  I  am  in- 
debted to  the  Eey.  Eichard  Crawley,  Yicar  of  Steeple  Ashton, 
"Wilts,  for  the  opportunity  of  doing  this. 

This  highly  interesting  Eecord  must  be  understood  not  to  be 
the  whole  of  the  Vestry  Minutes  for  those  years.  It  is,  on  the 
contrary,  a  separate  record,  kept  by  itself,  in  another  part  of 
the  Minute  Book,  of  what  concerned  dealings  with  the  funds  of 
the  Poor.  It  illustrates  many  points  of  high  interest  and  of 
great  importance.  Among  these  are  the  following : — That  the 
Statute  of  William  and  Mary  was  merely  declaratoiy  of,  and 
designed  to  make  universal  and  imperative,  what  had  already 
long  been  the  better  practice  of  Parishes ; — That  Parishes  were, 
before  that  Act,  in  the  habit  of  meeting  for  the  express  purpose 
of  administering  the  Funds  of  the  Poor, — and  that,  whatever 
was  done  with  these,  was  done  by  the  consent  of  the  Vestry ; — 
That  it  was  the  established  system,  to  help  those  needing  it  by 
loans  out  of  the  Parish  Stock,* — for  each  of  which  Loans  the 
person  so  helped  had  to  find  two  approved  sureties ; — ^That,  for 
those  Loans,  interest  was  paid  while  they  were  held, — ^the  in- 
come firom  which  was  disposed  of  for  the  benefit  of  the  abso- 
lutely destitute.  Thus  a  doul)le  benefit  was  done ; — ^to  those 
who,  though  not  destitute,  needed  some  temporary  help ;  and, 
at  the  same  time,  to  the  actually  destitute ;  while  an  extra  sti- 
mulus was  given  to  all  to  fulfil  the  duties  of  neighbourship,  and 
to  see  that  others  did  the  same. 

Pitt  proved  his  Statesmanship  by  the  suggestion  as  to 
Friendly  Societies.  No  more  interesting  proof  and  record  of 
efficient  and  practical  Poor  Law  Administration,  and  of  the 
value  of  Parish  management,  was  ever  produced,  than  that 
which  I  have  now  the  opportunity  of,  for  the  first  time,  lay- 
ing before  the  PubUcf    If  the  system  of  which  this  affords 

*  If  there  were  not  enotigh  of  the  poorer  sort  needing  Loans,  some  others 
took  larger  sums  for  the  time.  But  this  does  not  aflfect  the  practical  prin- 
ciple. See  before,  p.  276,  for  the  application  of  the  Loan  system  in  carrying 
out,  most  advantageously,  parish  charities  for  aiding  the  apprenticeship  of 
poor  boys  and  g^rls. 

f  Illustrations  of  the  same  actual  thing  are  found  in  other  Parish  Records. 
But  I  am  not  aware  of  any,  where  it  appears  in  so  distinct  and  complete  a 
form. 
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practical  illustration,  were  restored  to  general  use,  the  condi- 
tion of  the  poor  themselTes,  and  the  moral  tone  of  the  relations 
between  the  different  classes  in  Parishes,  would  become  elevated 
far  above  what  we  can  hope  firom  anything  that  our  time  now 
exhibits,  or  yet  gives  promise  of. 
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Tbeatino,  as  this  work  does,  of  the  Parish  as  a  secular  Institu- 
tion, that  which  concerns  the  ecclesiastical  relations  of  the 
Church  does  not  fall  within  its  scope.  Such  points  as  are  im- 
mediately connected  with  the  rights  of  the  Parishioners,  as  in- 
habitants of  the  Parish,  must,  however,  be  glanced  at. 

It  has  already  been  seen  that  the  repair  of  the  fabric  of  the 
whole  Church  belongs,  both  by  ecclesiastical  law  and  admitted 
common  right,  to  the  Minister.*  It  would  seem  that  the 
frequent  neglect  of  the  fulfilment  of  this  duty,  led  the  parish- 
ioners in  many  places,  for  their  own  accommodation,  themselves 
to  do  some  of  the  repairs.  It  is,  indeed,  often  said  that  the 
repair  of  the  fabric  of  the  Church  is  a  common  law  obligation 
on  the  Parishioners.  But,  where  this  language  is  used,  the 
history  of  the  subject  cannot  have  been  traced.t  It  is  certain 
that  it  is  not  a  Common  Law  obligation,  in  the  sense  in  which 
those  words  are  either  generally  or  properly  used.  It  is  not  an 
immemorial  custom,  nor  one  founded  on  the  necessity  of  the 
thing  for  the  common  good.  On  the  contrary,  other  means 
have  been  shown  to  have  been  specially  provided  for  defrajdng 
this  charge ;  and  the  common  modem  praaice  ha^  only  arisen, 
through  the  neglect  of  those  to  whom  by  Law  the  obliga- 
tion does  belong,  to  ftdfil  their  obligations.  It  is  a  custom 
which  has  arisen  out  of  mere  grace,  not  out  of  duty.    The  cus- 

*  See  before,  pp.  807-809,  andno^;  also  BUckstone  Com.  vol.  i.,  p.  884. 

t  What  is  stated  by  C.  G.  Prideaux  ('Churchwardens/  p.  52,  ed.  1858), 
as  to  parishioners  repairing  the  church,  in  comidercUion  of  the  use  of  the  edi- 
fice,— ^the  parson  having  the  freehold  thereof, — ^is  a  mere  flight  of  imagina- 
tion, and  the  reverse  of  what  is  true  on  every  ground  of  principle,  &ct»  or 
authority.  It  would  be  difficult  to  point  out  what  the  parson  has  the  nominal 
fireehold  in  the  church  for,  except  for  the  benefit  of  the  Parish.  Bevenues  are 
provided  for  his  sustenance  there,  solely  in  order  that  he  may  fulfil  the  duties 
of  his  ministry.  "  The  Chwrcfi  ia  common  to  every  mem"  Year  Books,  8  Hen. 
YII.  fo.  12.    See  before,  pp.  28-81,  and  after,  p.  488  noU  t- 
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torn  may  now  be  a  reasonable  one ;  but,  to  be  truly  sustained, 
it  must  be  put  on  its  rigbt  grounds.* 

It  is  a  furtber  illustration  of  tbis  subject,  tbat  it  is  not  pre- 
tended tbat  tbe  parisbioners  sbould  repair  tbe  cbancel.  Tbe 
repair  of  tbat  part  is  still  (except  by  rare  custom)  done  by  tbe 
Sector,  wbetber  lay  or  ecclesiastical ; — ^unless,  wbere  tbere  is 
a  Vicar,  special  composition  bas  been  made,  under  wbicb  the 
latter  does  it. 

Tbe  custom  now  is,  tbat  tbe  parisb  keeps  tbe  nave  of  tbe 
cburcb  in  repair.  But  it  is  unquestionable  tbat  tbis  custom 
depends  solely  on  tbe  assent  of  tbe  inhabitants,  expressed  in  a 
bye-law  of  tbe  Parisb  Yestry.  Such  a  bye-law  has  been  already 
shown  to  have  exactly  tbe  same  sanction  and  authority  as  a  bye- 
law  for  any  other  purpose  deemed  to  be  for  tbe  common  good^ 
and  eyen  to  be  merely  sustainable  by  its  amdogy  to  such  a  case. 
It  nerer  stood  on  any  other  ground.  If  tbe  Vestry  choose  to 
do  more  than  keep  the  Naye  in  sound  condition, — ^as,  to  add 
galleries  or  organ,t  or  otherwise, — ^it  is  at  their  pleasure  to  do 
BO ;  and  any  rate  made  for  the  purpose,  by  their  Bye-Law,  is 
binding.^ 

*^  As  to  the  degrees  of  order  and  decency,  there  is  no  rule,  but 
as  the  Parishioners  agree  among  tbemselyes ;  and  though  they 
are  compellable  to  put  things  in  decent  order,  yet  there  is  no 
rule  for  the  degrees  of  decency  but  the  judgment  of  the  ma- 
jority."§ 

The  purpose  of  the  existence  and  endowment  of  Parish 
Churches  is,  that  there  shall  eyerywhere  be  the  free  means 
for  eyery  man  to  haye  tbe  benefit  of  all  the  offices  of  religion. 
Tbe  church  is  not  a  building  for  tbe  seryice  of  any  gect.\\  It 
embodies  tbe  broad  &ct  that  tbere  shall  be  always,  and  free  to 

*  See  ftuiher  hereon.  Chap.  Till.  Sec.  5;  ahio,  as  to  the  custom,  p.  446. 

f  It  could  hardly  teem  neoeBsaiy  to  add,  that  the  choice  of  organist  be- 
longs entirely  to  the  Parishioners.  But  the  attempts  that  have  been  some- 
times made  at  encroachment  by  the  Minister,  even  on  such  a  point  as  thia^ 
make  it  right  to  state  it  thus  specifically.  Such  choice  is  a  matter  entireijf 
in  the  discretion  of  the  Vestry.    Ex  parte  Le  Cren,  2  DowL  k  L.  571. 

t  See  before.  Chap.  II.,  pp.  47-51,  eto.,  as  to  Bye-lAws  generally.  And 
see  Bromsgrove  Case,  2  Roll.  Ab.  291  (pi.  4) ;  Woodward  v.  Makepeaoe,  1 
Solkeld,  164 ;  Anonymous  Case  in  Popham,  197 ;  and  after,  pp.  488,  489. 

§  Newsom  v.  Bawldiy,  7  Modem,  70.    See  after,  pp.  488-440. 

II  This  is  strikingly  illustrated  by  the  cases  as  to  the  validity  of  lay  bap- 
tism.   See  Esoott  v.  Martin,  4  Moore's  Privy  Council  Cases^  104. 
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ally  the  means  aild  opportunity  of  the  reminder,  that  man  is. 
not  made  for  himself  alone,  nor  to  live  here  for  ever. 

Thus  the  question  does  not  really  arise,  whether  "dissenters*' 
shall,  or  shall  not,  pay  for  the  church  of  another  Body.  The 
Parish  Churches  of  England  have  not  always  heard  one  set  of 
doctrines.  The  Law  and  the  Bight  were  the  same,  however, 
as  regards  the  Parishioners,  when  the  Boman  Catholic  religion, 
and  when  the  doctrines  of  the  Presbyterians  and  the  Indepen- 
dents, were  taught  in  them,  as  since.  It  is  a  part  of  our  Insti« 
tutions  that,  free  and  unpaid  for,  there  shall,  in  every  Parish, 
be  the  ministry  and  offices  of  religion  open  to  all.  What  the 
form  of  these  shall  be,  can  but  depend  on  what  is  the  form  that 
is  most  agreeable  to  the  majority.  If  the  views  of  any  Body 
now  among  Dissenters,  were,  tomorrow,  to  become  the  views 
held  by  the  majority,  it  would  be  no  less  sure  that  these  would 
be  represented  in  the  places  where  all  men  have  the  Institu- 
tional right  freely  to  go  up,  than  was  the  similar  course  taken 
after  the  Beformation.  The  Law  and  the  Common  Bight  would 
remain  the  same ;  and  equally  important  and  equally  unsecta- 
rian,  in  principle,  as  now.  It  is  unquestionably  the  fact,  and 
an  unfortunate  one,  that  too  many  members  of  the  existing 
Church  establishment  itself,  regard  its  position  as  a  matter  of 
doctrines,  instead  of  as  standing  on  the  broad  grounds  above 
stated ;  which  are  the  only  real  and  impregnable  ones.  It  is 
this  circumstance  that  has  done,  and  is  doing,  more  than  any- 
thing else  to  injure  the  love  and  reverence  for  the  Church  it- 
self, and  to  weaken  attachment  to  the  Institution,  by  causing 
its  true  character  to  be  misunderstood.  Ill-judged  attempts 
have  been  made,  and  are  making,  in  our  day, — as  has  been  seen 
in  former  chapters* — ^which  countenance  the  too  common  no* 
tion  of  the  Church  Establishment  being  that  of  a  domineering 
sect,  instead  of  the  free  church  of  a  free  people.  Such  attempts, 
if  continued,  will,  in  the  end,  inevitably  ruin  the  Institution, 
and  deprive  the  nation  and  the  Poor  of  the  free  church  and  the 
free  offices  of  religion. 

In  addition  to  what  has  been  thus  said,  it  must  be  remem- 
bered that  the  church  itself  is  the  place  where,  according  to 
ancient  custom,  the  meetings  of  the  Parishioners  for  secular 
purposes  are  held.  And,  though  a  singular  perversion,  of  sen- 
timent— more  truly,  the  superseding  of  religion  by  cant — ^has, 

*  See  also,  the  whole  of  the  following  section. 
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within  a  xery  few  years  past,  professed  to  find  some  impropriety, 
and  even  "  scandal,"*  in  this  course,  it  must  be  dear  to  eyery 
one  who  hears  in  mind  the  spirit  of  the  "  two  commandmenU^^ 
that  no  place  can  be  more  fitting  for  men  to  meet  in,  to  do 
what  is  needed  for  the  fulfilment  of  their  duty  to  their  neigh- 
bour, than  that  in  which  they  also  meet  to  leani  those  duties 
which  the  former  are  "  like  unto."t 

Immediately  connected  with  and  illustrative  of  the  point  as 
to  the  church  of  the  people  (the  true  name  and  character  of  the 
English  Church  Establishment),  is  the  fact  that,  though,  the 
freehold  of  the  church  is  said  to  be  in  the  parson  (which  is,  in- 
deed, a  mere  technicality}),  all  the  seats,  goods  and  chattels, 
things  and  utensils,  whatsoever,  within  the  church,  and  used 
either  in  its  services  or  otherwise,  belong  to  the  Parishioners, 
and  to  them  only.§  This  unquestionable  point  as  to  property, 
ffoes  so  far  that  even  the  siu^lice  and  robes,  worn  by  the  Mini- 
ster only,  are  not  his  property,  but  belong  to  the  Parish.||  Prom 
some  ancient  inventories,  hereafter  quoted,  it  will  be  seen  how 
much  care  has  always  been  taken  on  this  point.  It  has  already 
been  shown  that  the  Churchwardens  alone,  with  the  consent  of 
the  Parishioners,  and  not  without,  can  deal  with  any  of  this 
property.  And  it  is  a  matter  of  no  less  practical  importance, 
that  one  churchwarden  cannot  act  without  the  consent  of  the 
other  or  others.    It  is  the  whole  Body  of  the  Churchwardens 

♦  See  before,  pp.  54,  96  and  note ;  *  Local  Self-Government^'  p.  288  note, 
and  880  note.  Happily,  a  later  act  than  the  one  quoted  at  these  refeienoes, 
recognizes  the  old  and  sound  principle  and  practice.    See  18  k  19  Yict.  c. 

127,  8.  10. 

t  See  Burton  v.  Henson,  10  M.  k  W.  106  ;  and  Worth  v.  Terrington,  18 
M.  k  W.  781 ;  as  to  the  power  of  the  Churchwardens  to  remove  wrongful  in- 
truders in  the  Church,  both  during  service  time  and  on  other  occasions. 

t  See  Lord  Coke,  as  quoted  before,  p.  268.  And  so  Ayliffe  says: — 
"  Though  by  the  Common  Law,  the  Church  and  Church-yard  are  (it  seems) 
the  soil  and  freehold  of  the  parson,  yet  the  Use  of  the  Body  of  the  Church  is 
common  to  all  the  Parishioners.  And  though  the  seats  are  fixed  to  the  free- 
hold, yet  the  Church  itself  is  dedicated  to  Qod's  service,  and  the  Seats  are 
built  tiiere  that  the  people  may,  with  more  convenience,  attend  divine  ser- 
vice."   Parergon,  p.  484. 

§  See  before,  p.  821,  and  note  X  thereto ;  and  see  a  remarkable  case  in 
Degge,  p.  218,  note  61*,  ed.  1820. 

II  Tliis  may  moderate  the  indignation  and  wit  of  some,  at  the  charge  for 
"washing  surplices ;" — ^the  latter  being  the  property  of  the  parish,  and  the 
need  of  washing  following  from  use  in  a  service  which  is  free  to  all,  and  takee 
plaoe  for  the  common  good  of  all.    See  alter,  pp.  492-496  and  note. 
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-whicli  ia  the  Corporation  able  to  act  on  behalf  of  the  Parish.* 
The  Minister  is  even  bound  by  very  stringent  regulations  as 
to  the  use  of  any  Library  left,  as  has  been  done  in  many 
Parishes,  as  a  Parish  Library  for  his  use.t  He  can  neither 
introduce  any  ornaments  or  otherwise  into  the  church  with- 
out the  consent  of  the  Parish,  nor  can  he  remove  anything 
that  is  within  the  church  without  the  same  consent.  J  If  these 
simple  principles  were  remembered  and  acted  on,  many  of  the 
scandals  that  have  lately  disgraced  the  Church,  and  led  to  the 
asking  for  arbitrary  episcopal  interference,  would  have  been 
avoided ;  and  the  matters  in  dispute  would  have  been  settled 
calmly  and  constitutionally,  without  either  high  language  or 

bitter  feelings. 

The  Church  Bells  belong,  like  the  rest  of  the  goods  of  the 
church,  to  the  Parishioners.  There  has,  from  of  old,  been  a 
great  pride  in  having  a  good  peal  of  Bells  in  the  Parish  Church. 
The  Churchwardens  ought  to  take  care  that  they  are  rung  at 
proper  times,  and  in  a  proper  manner.  Li  this,  as  other  things, 
the  Canons  attempt  to  give  the  Minister  a  concurrent  authority 
with  the  Churchwardens.  But  there  is  no  warrant  for  the  at- 
tempt. The  Church  Bells  belong  to,  and  exist  for  the  exclu- 
sive use  of,  the  Parishioners.  It  is  for  them  and  their  officers 
alone  to  determine  when  they  shall  be  rung.  To  attempt  to 
check  the  cheerful  ringing  of  the  Church  Bells  is  equally  im- 
proper and  illegal.  The  sound  of  them  is  dear  to  the  earliest 
recollections  of  almost  every  one ;  and  their  music  is  mixed  with 
the  most  cherished  and  happy  sympathies  of  every  man  of  true 
and  simple  taste. 

The  Church  Bells  ought  to  be  rung  before  every  Vestry. 
This  is  the  mote^ell  named  in  the  ancient  Saxon  Laws  ;§ — ^the 
summons  calling  men,  fiir  and  near,  to  come  up  to  the  place  of 

♦  See  before,  p.  101 ;  Roll.  Ab.  393  ;  Starkey  v.  Barton,  Oro.  Jac.  1  234. 

f  7  Anne,  c.  14. 

t  See  the  case  of  an  action  for  taking  the  Church  Bells,  before,  p.  297  ; 
the  ihoU  t,  p.  821 ;  Moore,  878  ;  Cro.  Jac.  367  ;  to  which  any  number  of  cases 
could  be  added.  See  also  the  judgments  of  Dr.  Lushington  in  Westerton  v. 
Liddell  (Consistory  Court,  5th  Dec.  1856),  and  of  Sir  J.  Dodson  in  Idddell 
V.  Westerton  (Arches  Court,  20th  Dec.  1866).  But  more  light  is  thrown 
upon  this  imi)ortant  subject,  by  the  evidence  produced  at  the  trial  of  Arch- 
bishop Laud,  than  by  all  the  authorities  referred  to  in  those  judgments.  It 
is  indeed  very  remarkable  that  this  evidence  is  not  even  noticed  by  either  of 
these  learned  judges.    See  Laud's  Trial  (Canterburie's  Doome),  pp.  58-114. 

§  See  before,  p.  57* 
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^noot,  or  discussion,  on  their  common  concerns.  In  most  conn- 
try  parishes,  the  Bells  are  rung  at  a  fixed  early  hour  each  morn- 
ing :  in  very  many  they  are  also  rung  at  seyen  or  eight  o'clock 
in  the  evening,  under  the  name  of  curfew.  In  some  places,  after 
having  been  thus  rung  for  a  quarter  of  an  hour,  the  day  of  the 
month  is  also  toUed: — ^the  fact  being,  that  the  church  bells 
have  always  been  used  to  ring  out  the  intelligence  of  times  and 
hours, — more  or  less  firequently  according  to  circumstances. 
In  many  places,  Chimes  have  replaced  the  hand-ringing  of 
particular  divisions  of  the  day.  The  Bells  should,  moreover^ 
be  rung  on  every  occasion  of  public  rejoicing  or  ceremony. 
They  are  also  usually  rung  before  every  service  of  the  Church. 
It  has  abeady  been  remarked  that,  though  the  freehold  of 
the  church  is,  nominally,  in  the  parson,  the  Parishioners  have 
the  use  of  it,  as  matter  of  ri^kt.  The  use  is  in  them,  though 
the  technical  freehold  is  in  the  Parson.  The  pews  belong  ex- 
clusively to  them.  The  ordering  of  the  pews  is  the  duty  of  the 
Churchwardens,  with  the  consent  of  the  Vestry.  They  are 
bound  so  to  order  them  as  to  afford  the  greatest  amount  of 
accommodation  to  the  Parishioners.  The  free  use  of  the 
Church  is  a  Common  Eight  of  every  Parishioner.  Every  man 
in  the  Parish  has  a  right  to  a  seat  without  any  payment.  The 
minister  cannot  interfere  in  the  matter.* 

*  "  The  incambent  has  no  authority  in  the  seating  and  arranging  the 
parishionera,  beyond  that  of  an  individual  member  of  the  Vestry.  It  is  not 
the  yioar,  but  the  Vestry,  whidi  appropriates  seats."  Tattetihall «.  Kni^it^ 
1  Phillunore's  Reports,  pp.  283,  284. 

It  is  well  known  that  pews  are  a  modem  innovation,  and  one  of  the  growths 
of  puritanism.  The  result  has  certainly  been  different  from  what  the  Puri- 
tans intended ;  for  pews  have  been  one  of  the  main  causes  of  setting  up  dis> 
tinctions,  ofiensive  to  all  good  taste  and  Christian  simplicity,  even  in  the 
House  of  €k>d.  In  a  remarkable  old  case  (Tear  Books,  8  Hen.  VU.  fo.  12), 
though  the  seats  then  found  in  churches  were,  as  is  now  the  case  in  Gonti- 
nental  churches,  but  a  few  loose  and  moveable  ones,  it  is  declared  that  even 
such  a  seat  is  "a  nutMcmce"  (see  before,  p.  859),  as  interfering  with  the  right 
of  "ease  and  standing*'  that  belongs  to  the  people  :  "for  the  church,**  it 
says,  "  is  in  common  to  eveiy  one ;  and  there  is  no  reason  why  one  aliould 
have  a  seat,  and  that  two  should  stand  :  for  no  place  in  the  church  belongs 
more  to  one  than  to  another ;"  wivle  the  parishioners  "are  not  able  to  have 
their  standing  room  on  account  of  these  seats."  How  much  more,  then,  is 
this  true  with  the  modem  pew  system. 

The  historical  £Eu;tB  as  to  pews,  afford  proof  that  no  ecclesiastical  authority 
has  control  over  them  ;  though  there  have  been  such  frequent  attempts  and 
assertions  in  that  direction.  Lord  Coke  well  says  that  "  the  ecdesiastaoal 
judges  derive  their  jurisdiction  by  Parliament,  and  the  custom  of  the  realm  '* 
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The  right  to  the  use  of  a  particular  seat  may  be  attached,  by 
prescription,  to  a  particular  House  in  the  parish.  It  never  can 
attach  to  persons  and  their  heirs.  The  being  a  parishioner,  is 
an  essential  condition  to  the  right  to  use  any  seat  in  the  church. 
So  soon  as  a  man  leaves  the  parish,  he  loses  all  right  to  use,  or 
even  to  return  to,  his  seat.  And  he  can  give  no  power,  either 
by  sale,  rent,  or  license,  to  any  one  else  to  use  it.  Nor,  so  long 
as  one  parishioner  is  unaccommodated,  who  desires  a  seat,  must 
the  churchwardens  allow  any  foreigner  to  the  Parish  to  sit  in 
the  church. 

In  case  of  re-seating  the  church,  it  is  usual,  but  certainly  not 
necessary,  to  get  a  "  Faculty  "  from  the  Ordinary.  If  this  is 
done,  it  should,  however,  only  be  so  on  the  vote  of  the  Vestry. 
The  granting  of  such  faculty  is  admitted  to  depend,  practically 
speaking,  on  the  expressed  wishes  of  the  Vestry.*  The  Ordi- 
nary cannot,  by  any  faculty  or  interference,  deprive  the  parish- 
ioners of  their  right  to  use  the  seats,  or  grant  any  right  to  a 
non-parishioner,  or  any  exclusive  right  to  even  a  parishioner. 

It  is  of  great  importance  to  remember  that  the  sale  or  letting 
of  pews  in  a  Parish  Church,  whether  by  Churchwardens  or  by 
any  holder  of  a  seat  by  prescription,  is  altogether  illegal.  No- 
thing can  legalize  this  ;*-unless,  indeed,  it  be  an  Act  of  Parlia- 
ment :  and  any  such  Act  of  Parliament  would  be  an  absolutely 
revolutionary  measure.f  Neither  can  a  parishioner,  to  whom  a 
seat  has  been  assigned  by  the  churchwardens,  let  it.  The  latter 
are  bound,  indeed,  to  take  care  that  no  such  practice  grows  up. 
It  is  one  of  the  marks  of  the  disregard  of  principle  which,  in 
so  many  respects,  characterizes  the  modem  Church-Building 

(2  Inst  488).  They  must  in  eveiy  case  show  its  origin  in  one  of  these.  The 
Statute  of  CHroumtpecte  ag<Ui$  does  not  indnde  pews — ^for  pews  did  not  then 
exist.  And  there  can  be  no  "  custom  of  the  realm  "  on  the  matter,  as  pews 
have  only  come  into  use  long  within  the  time  of  what  is  called  ''legal 
memory."    See  2  Blackstone*s  Com.  81. 

*  In  the  latest  case  on  this  subject,  (Bullen  v.  Parker  and  Parishioners  of 
Great  Baddow,  Consistory  Court  of  Rochester,  Nov.  4, 1856,)  this  is,  in  effect, 
admitted  by  the  counsel  for  all  the  three  parties  concerned. 

t  In  vindication  of  the  Constitution  of  England  against  such  Revolu- 
tionary measures,  I  may,  however,  again  quote  Lord  Coke ;  who  tells  us  that, 
'*  in  many  cases,  the  Common  Law  will  control  Acts  of  Parliament,  and  some- 
times adjudge  them  to  be  utterly  void  :  for,  when  an  Act  of  Parliament  is 
(igaviut  Common  Right  and  reason,  the  Common  Law  will  control  it,  and  ad- 
judge such  act  to  be  void."  (Reports,  voL  viii.  p.  118.)  The  same  thing  vras 
declared  by  the  Court,  in  a  case  in  1  Modem  Reports,  p.  212.  See  observa- 
tions in  the  next  Section,  on  the  Common  Right  to  every  office  of  the  Church. 

TJ  3 
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Acts,  that  thej  admit  of  the  letting  of  seats  in  the  churches 
bidlt  under  them.  Thereby  they  do  but  further  prove,  that  the 
*'  ecclesiastical  districts  *'  and  "  new  parishes  "  which  they  es- 
tablish, are  merely  sectarian  arrangements.*  Propositions 
have  been  made  for  legalizing  the  letting  of  seats  in  Parish 
churches.  The  moment  this  shall  be  done,  the  Church  will  lose 
every  character  of  an  Institution  standing  in  any  relation  to 
the  Parish  as  the  Church  of  the  People^  and  claiming,  in  that 
character,  reyerence,  affection,  and  support  from  sincere  men 
of  all  creeds  and  opinions.  It  will  then  cease  to  have  any  claim 
whatever,  as  a  national  establishment,  on  the  reverence,  affec- 
tion, or  support  of  any  man. 

*  See  before,  pp.  88-43,  66  note.  And  see  the  note  on  pp.  40,  41,  for  the 
provisions  and  efieot  of  the  **  New  Parishes  Act,  1856  "  (19  ft  20  Vict  c.  104) 
on  the  Common  Bight  to  the  Offices  of  the  Church,  and  the  question  of  Pew 
rents.  On  the  other  hand,  the  Act  of  18  ft  19  Vict.  c.  127,  provides  for  the 
vmion  of  contiguous  Benefices.  (See  also  17  Car.  II.  c.  8,  and  4  W.  ft  If .  c.  12.) 
Happily,  ^Am  foundation  6f  action  under  the  latter  Act  (see  s.  2.),  and  so  the 
principle  which  it  recognizes,  is  exactly  the  opposite  to  that  already  shown  to 
mark  the  19  ft  20  Vict.  c.  104 — ^which  was  paased  only  one  year  later.  Thus 
inconsistent  is  modern  legislation.  But  how  mischievous  and  discreditable 
is  such  incQnsistency,  and  the  empiricism  and  want  of  knowledge  which  it 
demonstrates ! 


MS 
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AjSTD  THs  Common  Right  of  evert  PABismOKEB  nr  all  the 

Offices  of  the  Chuboh. 

Though  burial  has  been  drawn  within  the  range  of  ecdesias- 
tical  matters,  yet,  being  a  rite  necessarily  incident  to  huma- 
nity, it  is  proper  shortly  to  notice  the  Common  Eight  which 
exists  in  reference  to  it,  and  the  provision  which  the  Law  has 
made  for  carrying  it  into  effect. 

"  By  the  custom  of  England,  every  person  (except  such  as 
are  affcerwards  excepted)  may  at  this  day  be  buried  in  the 
churchyard  of  the  parish  where  he  dies,  without  paying  any- 
thing  for  breaking  the  soiV** 

Burial  in  his  Parish  Churchyard,  without  payment  of  any  fee, 
is  the  Common  Eight  of  every  Parishioner.  Though  the  free- 
hold of  the  churchyard  is  said  to  be  in  the  parson,  it  is  only,  as 
in  the  case  of  the  chuirch,  nominal ;  the  parishioners  have  the 
absolute  and  exclusive  right  to  the  free  use  of  it,  for  burial. 

It  is  an  unfortunate  circumstance,  that  the  office  of  Burial 
should  have  been  ever  attempted  to  be  seized  upon  by  the 
clergy,  as  a  means  of  emolument.  There  can  be  no  doubt 
that  the  receiving  any  fee  for  burial  is  absolutely  illegal, 
both  by  the  Ecclesiastical  and  Common  Law.  It  iavolves, 
indeed,  the  heavy  sin  of  Simony.  The  attempts  at  extortion 
in  this  respect,  roused,  long  ago,  the  indignation  and  argumen- 
tative illustration  of  some  of  our  ablest  lawyers.  A  small 
work  published  by  the  learned  and  able  Sir  Henry  Spelman 
(the  defender  of  tythes)  in  1641,  under  the  title  of  "  De  Sepul- 
ture," treats  the  subject,  though  at  no  great  length,  quite  ex- 
haustively .t    He  conclusively  proves  that  the  entire  current 


t* 


*  Degge^B  '  Parson's  OouiiBellor,"  p.  175.   The  exceptions  are  stated  to  be, 
saoh  persons  as  murder  themselTes^  die  ezoommmiicated,  die  in  any  mortal 
sin,  and  sacrilegious  persons." — lb.  p.  177. 
t  William  Prynne  also,  a  writer  not  sufficiently  appreciated  in  our  day. 
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of  Ecclesiastical  and  Canon  Law  is  against  such  an  extortion ; 
while  the  CommonLaw  refuses  to  recognize  an  alleged ''  custom'* 
that  must  obviously  have  had  a  bad  and  illegal  commencement.* 
It  is,  indeed,  not  a  little  remarkable  that,  tAer  the  Corpo- 
ration of  London  had,  in  our  own  day,  at  great  expense,  pro- 
vided a  large  and  convenient  Burial  Ground  for  the  London 
Parishes,  the  full  use  of  this  was  hindered  and  delayed,  to  the 
great  detriment  of  the  public,  through  squabbles  raised  as  to 
*'  compensation "  for  fees  claimed  for  Burial  by  the  London 
Clergy ;  fees  to  which  they  clearly  never  have  had  any  lawful 
claim  or  right  whatever ;  and  in  regard  to  which  it  happens 
that,  in  the  work  just  named.  Sir  Henry  Spelman  says : — **  It 
hath  fallen  upon  mee  to  bee  an  unworthy  member  of  that  most 
noble  and  most  gratious  Commission  of  exacted  fees  and  inno^ 
voted  offices ;  and  thereby  to  have  notice,  by  certificate  of  divers 
parsons,  vicars,  and  chiefe  Parishioners  of  most  of  the  greatest 
Parishes  of  London :  yet  none  of  them  hitherto  (to  my  remem- 
brance) have  made  any  such  daime,  nor  know  I  how  they 
should  prove  it  if  they  did."t 

published,  in  1648,  'The  Funeral!  of  Buriall-ExtortionB.'  He,  like  Spel- 
man, was  a  staunch  defender  of  Tithes.  Neither  can  therefore  be  suspected 
of  hostility.     Their  argument  and  evidence  are  thus  unimpeachable. 

*  See  before,  pp.  48  note,  440  'MOe, 

t  '  De  SepultuHl,'  p.  20.  ObstraotionB  have  also  been  put,  in  various 
parts  of  the  oountry,  under  the  most  idle  and  unworthy  pretexts,  in  the  way 
of  the  accustomed  use  of  new  Burial  Qrounds ;  for  the  office  of  dedicating 
which,  under  the  name  of  **  consecration,"  heavy  fees  are  exacted.  But» 
however  much  importance  any  one,  unfamiliar  with  the  history  of  the  Church 
and  of  the  rite  of  burial,  may  be  disposed  to  attach  to  the  office  of  "conse- 
cration,*'^ it  is  certain  that  the  attempt  to  exact  any  such  fees  is  in  itsdf 
clearly  unlawful,  by  the  Law  of  the  Church  itsel£  To  quote  only  one  of  the 
many  Canons  and  Constitutions  of  the  Church  on  this  subject, — wkidi  nov 


^  It  is  certain  that  veiy  many  even  of  the  Parish  Churches  in  En^and 
have  never  been  consecrated.  The  consecration  of  the  ohurchyaid  is  a  yet 
more  artificial  idea,  originating  in  the  doctrine  of  Purgatory  and  praying  for 
the  souls  of  the  dead.  "  Ecdeaiarum  ccntecratio  in  quibutdam  partibut  AnglioB 
fuerit  ntgUcta  .  .  .  et  aliquas  Cathtcdbalbs,  quae  Ucei  fuerint  ab  antiquo  ccm- 
itructcBf  nondwm  tamen  »imt  ioatctificaiioma  oleo  contecrcUtg*^  (' Constitutio 
Othonis,'  A.D.  1236) ;  and  see  before,  pp.  26,  and  42  note*.  Even  the  new  Law 
of  Otho,  thus  prefiiced,  did  not  extend  to  Chwrchjfards*  And  the  Law  of 
Otho  itself  did  not  lead  to  the  consecration  of  many  Churdies.  See '  Gonai. 
Othobonis,'  a.d.  1268,  p.  83.  See  more  fully  hereon,  after,  p.  450  note,  and 
Appendix  A. 
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The  Minister  is  bound  to  buiy  any  person  dying  in  the  pa- 
rish, on  being  duly  forewarned.  HI  he  fail  in  this  duty,  he  is 
subject  to  suspension  for  three  months.  He  is  also  compellable 
to  fulfil  this  duty  by  mandamus;  and  is  liable  to  a  criminal  in- 
formation for  neglect.  His  prompt  readiness  in  its  fulfilment 
is  a  matter  of  much  importance.  It  is  of  great  moment  to  the 
poor  that  the  burial  of  their  friends  should  take  place  at  such 
times  as  draw  the  least  upon  what  is  to  them  the  source  of  their 
daily  bread — ^the  hours  of  working  time.  There  are  some  Mi- 
nisters who  have  attempted  to  put  an  end  to,  or  hinder,  buriab 
on  Simdays  within  their  parishes ;  and  others,  who  heed  little 
the  serious  inconyenience  caused  by  their  wanting  to  fix  certain 
hours  for  burials  of  the  poor  on  other  days.  Nothing  can  be 
more  reprehensible  in  point  of  good  feeling  and  morality  than 
either  of  these  attempts.  Besides  this,  however,  nothing  can 
be  more  illegal.  Both  the  Canon  Law  and  the  Common  Law 
are,  happily,  express  in  support  of  the  rights  of  Parishioners  to 
the  fulfilment  of  this  sad  office. 

Li  some  parishes  there  is  alleged  to  exist  a  special  custom  as 
to  payment  of  a  fee  upon  burial.  But  both  the  ecclesiastical 
and  Common  Law  are  plainly  against  any  such  custom.  On 
this  subject  it  is  impossible  to  do  better  than  quote  the  words 
of  Sir  Henry  Spelman  himself: — 

"  I  suppose  by  this  time  the  offenders  in  this  kinde  hare  left 
the  plaine  field  of  the  Cannons,  and  taken  themselves  to  their 
last  hope  and  castle  of  refuge,  custome  said  prescription  ;  where 

form  part  of  the  Law  of  the  Chw^, — ^it  is  formaUy  ordidned  in  a  well-known 
one,  quoted  by  Spelman,  as  above,  that  "neither  for  ordination,  nor  for 
chrism,  nor  for  baptism,  nor  for  extreme  unction,  nor  for  sepulture, 
nor  for  the  communion,  nor  for  dedication,  anything  be  exacted;  but  that 
the  gifts  of  Christ  be  given  with  free  dispensation ;  cmd  let  him  that  doth 
the  contrary  he  accuned.*^  *  De  Sepulturft,'  p.  17. — Sir  H.  Speknan  does 
not  g^ve  his  authority ;  but  the  original  Constitution  will  be  found  in  the 
Conttitv^sionea  Provincialee  at  the  end  of  Lyndwood  (p.  10).  The  original  is 
as  foUows  : — "Dictum  est,  solere  in  quibusdam  locis,  pro  reoeptione  chris- 
matis,  nummofl  dari,  et  pro  baptismo  ac  oommunione.  Hcec  SmoNiACA  ha- 
retU  db  eccletid  detestata  est,  et  facta  Synodus,  qu»  tales  anathematizavit. 
Statttimus  ergo,  ut  de  cietero,  nee  pro  Ordinatione,  nee  pro  Chrismate,  nee 
Baptismo,  nee  pro  Extreme  Unotione,  nee  Sepultur4,  nee  pro  Commu- 
nione,  nee  pro  Dedicatione,  quicquam  exigatur :  sed  gratis  doni  Christi  gra- 
tuitA  dispensatione  donentnr.  Si  quie  contrafacere  prcemrnpeerit,  AruUhe- 
mate  tU  tnnodatvf.**  Compare  Lyndwood,  p.  278.  See  after,  pp.  446  note  f, 
450  notef,  451<-456  and  notet. 
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it  now  resteth  to  beat  them  out.  Every  man  knoweth  that 
evill  customes  are  in  their  owne  nature  to  bee  abolished ;  and 
those  that  be  good,  jet  if  there  bee  a  positive  law  against 
them,  thej  are  also  voyd.*  The  nature  of  this  custome,  by  the 
collection  wee  have  made  out  of  the  Cannons,  is  not  onely  de- 
clared to  bee  excessively  bad ;  but,  by  the  generall  Councell  of 
Laterafiy  to  bee  very  horrible,  and  consequently  to  bee  abo- 
lished :  but,  being  positively  against  the  Canon,  it  is  »fi  ipio  hoe 
directly  void,  though  there  were  no  clause  or  provision  in  them 
BO  to  denounce  them.  Yet  oJ  tnajorem  cauUlamj  the  fourth  and 
fifth  Cannons  doe  expressly  overthrow  that  custome,  and  be- 
sides doe  brand  it  with  this  note  of  infamy, — the  elder  the  worse^ 
and  the  longer  it  hath  continued  the  more  grievou8y\ 

It  may  be  added,  as  to  this  and  as  to  other  pretended  customs 
treated  of  in  this  Book,  that  the  very  time  of  their  traceable 
origin  destroys  the  possibility  of  setting  them  up  as  '^  legal 
customs."  They  can  all  be  proved  to  have  been  begun  since  the 
Beformation ;  while  a  custom,  to  be  lawful,  must  go  beyond 
^*  legal  memory,"  that  is,  the  reign  of  Bichard  I.  It  is  ad- 
mitted by  Sir  William  Scott  himself,  that  the  attempt  to  exact 
fees  for  burial  is,  as  has  been  shown  to  be  the  case  with  so  many 
other  ecclesiastical  encroachments,  a  thing  that  has  grown  up 
since  the  Beformation.^ 

The  use  of  the  Churchyard  for  Burial  being  the  common 

*  This  in  ezprenly  re-dedared  and,  almost  in  these  very  terms,  confirmed 
by  the  late  judgment  in  the  House  of  Lords,  already  quoted,  p.  301,  note. 

t  'De  Sepulturft,'  pp.  17, 18.  This  view  is  entirely  supported  by  the  cases 
of  Andrews  v.  Walker,  2  Lutwych  1080  ;  Topsal  v.  Ferrers,  Hobart  175  ;  etc 
In  each  of  these  cases,  a  custom  was  set  up,  and  held  bad,  as  against  reason 
and  common  right.  Some  of  the  cases  apply  exactly  to  the  conduct  of  the 
London  clergy  named  before,  p.  444.  The  custom  alleged  in  one  of  them  ww^ 
that,  "  if  any  person  die  within  that  parish,  and  he  carried  out  (ff  the  aame 
parish,  and  buried  daewhere,  that  there  ought  to  be  paid  to  the  parson  of 
this  parish,  if  he  be  buried  elsewhere,  in  the  chancel  so  much  and  to  the 
churchwardens  so  much  "  (Hobart  175).  This  was  itself  the  case  of  a  London 
Parish ;  and  prohibition  was  granted,  such  alleged  custom  being  held  to  be 
"  against  reason."  See,  to  the  same  effect,  Lord  Chief  Justice  Holt,  in  12 
Modem  172,  and  1  Salkeld  882.  On  every  ground,  therefore,  the  claim  fat 
'*  compensation  "  is  as  unsustainable  and  simoniacal  as  it  is  unbecoming. 

X  Gilbert  v.  Buzzard,  2  Haggard,  855  ;  with  which  compare  Spiy  v.  0*1. 
lop,  16  M.  and  W.  782.  As  to  ''  legal  memoiy,"  see  before,  p.  440  noU. 

On  the  subject  of  the  illegality  of  burial  fees,  the  authorities  that  might 
be  cited  are  endless,  and  would  only  be  tedious  to  the  reiser.  There  is  no 
point  of  law  clearer.    The  able  judgment  given  in  the  case  of  Andrews  v. 
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rigbt  of  the  Farisbioiiers,  no  burial  of  any  one  not  a  parishioner 
can  take  place  therein  without  their  consent, — either  direct  or, 
as  approved  bj  them,  through  their  Churchwardens.  The 
Minister  has  no  power  to  give  such  consent.  The  matter  con- 
cerns the  Parishioners ;  and,  even  if  the  churchwardens  have 
given  consent,  the  Vestry  may  revoke  it,  and  prohibit  the 
burial  there  of  any  one  not  a  Parishioner.  If  leave  is  granted 
to  bury  any  non-parishioner  in  the  churchyard,  this  may,  with- 
out impropriety,  be  made  conditional  on  such  fees  being  charged 
as  the  Vestry  think  fit.  Such  fees  will  be  apportioned,  in  their 
appropriation,  as  is  determined  on  in  fixing  them.  Where  any 
fees  are,  under  any  circumstances,  paid  on  burial,  the  apportion- 
ment of  these  depends  on  the  custom.  Old  Vestry  Minute 
Books  contain  frequent  entries  on  these  matters.     These  /ees 

Gawthonie,  Willes,  537,  must,  however,  be  spedallj  referred  to.  And  aee 
Spiy  V.  Gallop,  16  M.  and  W.  730. 

It  is  remarkable  that  Ayliffe  ftays  that  he  "can  find  no  law  here  with  ub 
forbidding  the  clergy  to  receive  any  money  for  this  office."  He  cannot  have 
looked  £u-,  as  the  quotations  in  the  preceding  pages,  as  well  as  those 
in  Appendix  A.,  will  show.  With  his  usual  candour,  however,  he  adds  : — **  I 
find  none  that  expressly  warrants  them  to  demand  any."  He  goes  on,  in 
the  next  page  : — **  I  have  said  that  nothing  ought,  of  Comnum  rightf  to  be 
demanded  for  the  burial  of  any  one  in  consecrated  ground,  as  the  church  or 
churchyard  is :  yea;,  nothing  ought  to  he  doMvndedfor  the  hurial  tervice,  tince 
a  cUrgymcm  it  obliged  herewnto  in  virtue  af  his  benefice."  He  rightly  adds 
that  such  demand  would  be  Simony,  *  Pareigon,'  pp.  183,  184.  It  remidns 
for  those  who  hare,  in  some  late  Acts  on  Burial,  and  on  New  Parishes  and 
Ecdeaastical  Districts,  adopted  language  that,  though  not  enacting,  imports 
a  notion  of  some  claim  to  fees  for  the  performance  of  burial  and  other 
offices  of  the  church,^  to  explain  how  they  came  to  introduce  such  a  mis- 
chievous  element.  Happily,  no  such  terms,  in  any  such  Act,  can  legalize 
any  such  fees.  The  rule  stated  by  Lord  Coke,  that  "  A  Statute  made  in  the 
affirmative,  without  any  negative  expressed  or  implied,  doth  not  take  away 
the  common  law  "  (2  Inst.  200),  applies  in  every  case,  and  has  been  lately 
solenmly  re-affirmed,  in  an  ecclesiastical  case,  by  the  Judicial  Committee  of 
the  Privy  Council :  Escott  v.  Martin,  4  Moore,  P.C.C,  138.  See  also  the 
language  of  Lord  Campbell  in  an  analogous  case,  before,  pp.  828,  824. 


I  See  59  Geo.  IH.  c.  184,  s.  11 ;  8  Geo.  IV.  c.  72,  s.  12  ;  1  &  2  Wm.  IV. 
c.  88,  s.  14  ;  8  ft  4  Vict.  c.  60,  si  18  ;  8  ft  9  Vict.  c.  70,  s.  10  ;  and  19  ft  20 
Vict.  c.  104,  ss.  11, 12, 18  ;  as  to  fees  for  church  offices  generally.  See  10 
Anne,  c.  11,  s.  81 ;  8  Geo.  H.  o.  19,  s.  5  ;  16  ft  16  Vict.  c.  85,  ss.  32-87  ; 
16  ft  17  Vict.  c.  184,  s.  7  ;  17  ft  18  Vict.  c.  87,  s,  10  ;  18  ft  19  Vict  c.  128, 
s.  7  as  to  fees  on  burial.  In  each  of  these  cases,  the  Acts  recognize  the 
Veetry,  or  other  responsible  Local  Body,  as  having  the  actual  power  to  con- 
sider and  determine  the  fees.  See  hereupon,  Andrews  v.  Cawthome,  Willes 
537 ;  Spry  v.  Gallop,  16  M.  and  W.  716. 
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are  there  usually  found  to  go  into  theChuxoliwardenB'  accounts, 
and  to  be  accounted  for  among  other  sources  of  income. 

An  Act  was  passed  in  1818,*  prohibiting  buna!  within  any 
church  built  under  that  Act ;  or  at  a  nearer  distance,  on  the 
outside,  than  twenty  feet  from  its  walls.  The  only  excep- 
tion allowed  in  that  Act,  is  in  the  case  of  a  vault  with  its 
only  opening  by  steps  on  the  outside  of  the  outer  walls  of  the 

church. 

It  has  already  been  seen  that  dead  bodies  found  lying  in  a 

Parish,  whether  cast  up  by  wreck,  or  the  result  of  other  accir 
dent,  must  be  buried  by  the  Parish  officers.f  Express  provi- 
sions were  made  on  this  matter,  so  far  as  regards  bodies  cast  on 
shore,  by  an  Act  passed  in  48  Gleo.  111.  c.  754  This  Act  re- 
quires the  finder  of  such  dead  body  in  any  Parish,  to  give  notice 
to  the  churchwardens  and  overseers ;  who  are,  with  all  speed, 
to  remove  and  bury  the  same,  under  penalty  of  £5.  Their 
charges  are,  under  this  Act,  to  be  reimbursed  out  of  the  county 
rate.  Before  that,  this  and  other  similar  charges  were  placed 
in  the  churchwardens'  accounts. 

The  expenses  of  burying  poor  persons  may  now  be  charged 
on  the  Poor  Bates.  § 

The  notion  that  burial  may  be  hindered  by  the  arrest  of  the 
Body  for  debt,  is  a  vulgar  error,  without  any  foundation ; 
though  it  has  sometimes  been  iniquitously  used  to  extort 
money. II  The  attempt  at  such  detention  subjects  the  gaoler 
to  indictment.^ 

Suicides  used  to  be  buried  in  the  Highway,  with  a  stake 
driven  through  their  bodies.  This  was  done  under  warrant 
of  the  Coroner,  on  the  finding  of  the  Jury.  The  dread  of  such 
striking  marks  of  double  infi^my,  may  have  probably  held  the 
hand  of  some  from  self-destruction.  But  the  custom  was  a  re- 
volting one.  By  an  Act  passed  in  1823,**  the  practice  of  it  was 
made  illegal.  The  Coroner  must  now  take  order  that  the  sui- 
cide be  privately  buried,  without  any  stake,  in  the  parish  bury- 

«  58  Geo.  III.  c.  45,  s.  80. 

t  Before,  p.  154. 

{  It  is  probable  that  the  Parish  Officers  would  be  liable  to  indictment  fiar 
aiiy  dead  body  lying  unburied  in  the  Parish.  See  K.  v.  Vann,  21  Law  JL 
Kep.  M.  C.  41 ;  and  compare  R.  v.  Stewart,  12  A.  &  £.  770. 

§  7  &  8  Vict.  c.  101,  B.  31 ;  11  &  12  Vict.  c.  110,  s.  1.  See  also  12  &  18 
Vict.  c.  103,  8.  17.  I!  See  R.  ».  Fox,  2  Q.  B.  247 

f  76.,  248.  •*  4  Geo.  IV.  c.  52. 
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uig-giound^  betweea  the  hours  of  nine  and  twelve  at  night ;  but 
without  any  of  the  ordinary  burial  rites. 

The  fences  and  walls  of  churchyards  should  be  kept  in  good 
order  by  the  churchwardens.  It  is  often  said  that  they  should 
also  keep  in  repair  the  paths  through  the  churchyard.  But  this 
is  a  duty  which  clearly  belongs,  not  to  them,  but  to  the  Surveyors 
of  the  Highways.*  The  Churchwardens  should,  of  course,  look 
to  it  that  the  Surveyors  do  their  duty  in  the  matter. 

Several  Acts  were  passed,  previously  to  the  year  1852,  as  to 
the  means  of  enlarging  Burial-grounds.  It  seems  unnecessary, 
however,  to  do  more  than  mention  these,  as  the  Acts  of  1852 
and  following  years  are  more  widely  applicable,  and  will,  no 
doubt,  be  resorted  to  in  preference.  These  Acts  have  been 
already  noticed.t    They  apply  to  every  Parish  in  the  king- 

*  This  would  be  clear  at  Common  Law ;  but  the  word  "  churchways*'  is 
indiided  in  the  definition  clause  of  the  Highway  Act.  See  further.  Appen- 
dix A. 

f  See  before,  p.  255.  The  17  &  18  Vict.  c.  87,  1854,  applies  only  to 
boroughs ;  except  the  last  clause,  which  makes  the  necessary  distance  of 
any  new  buiying-ground  from  a  House,  to  be  100  yards  instead  of  200.  The 
following  is  a  brief  abstract  of  the  principal  parts  of  these  Burial  Acts. 
It  will  be  observed,  that  they  must  be  read  with  the  comments  already 
made  on  this  class  of  Acts,  and  on  Committees  generally,  in  the  Chapter 
on  Bsbrish  Committees,  before,  pp.  249-259. 

On  requisition  of  ten  or  more  ratepayers,  Churchwardens  are  to  caU  vestry, 
to  determine  whether  a  Burial  ground  shall  be  provided  (15  ft  16  Vict  c.  85, 
8.  10).  They  may,  and  shall  (in  certain  events),  call  vestiy  without  requisi- 
tion (18  &  19  Vict.  c.  128,  s.  3).  If  vestiy  agree,  a  Board  to  be  appointed 
of  not  less  than  three  nor  more  than  nine  ratepayers,  which  is  to  be  a  Body 
corporate  ;  a  third  whereof  to  go  out  annually,  but  eligible  for  immediate 
reappointment ;  Incumbent  to  be  eligible ;  members  may  resign  at  any  time, 
on  giving  notice  to  Churchwardens  in  writing  (15  &  16  Tict.  c.  85,  ss.  11,  24). 
Vacancies  to  be  filled  up  within  a  month  by  vestry  (18  ft  19  Vict.  c.  128, 
s.  4) ;  any  two  members  may  summon  spedal  meetings  (15  ft  16  Vict.  c.  85, 
8.  18).  Quorum  to  be  three  (i&.  s.  14) ;  Board  may  appoint  and  remove 
officers,  and  pay  them,  and  may  rent  offices,  with  approval  of  vestry  (ib. 
s.  15).  To  keep  minutes,  and  true  and  regular  account8>  to  be  open  to 
all  Churchwardens,  Overseers,  and  ratepayers  (ib,  ss.  16,  17).  The  accounts 
to  be  audited  by  two  auditors  appointed  by  Vestry,  yearly  {ib.  s.  18).  Ex- 
penses incurred  to  be  defrayed  out  of  Poor  rate,  but  not  to  exceed  what 
vestry  shall  authorize  (ib.  s.  19) ;  but,  if  vestry  refuse  or  neglect  to  authorize 
expenditure  declared  necessary  by  Burial  Board,  the  Board  to  apply  to 
Secretary  of  State;  who,  on  inquiry,  may  authorize  the  same,  without  sanc- 
tion of  vestry  (18  ft  19  Vict.  c.  128,  s.  6).  Two  or  more  Parishes  may  join 
(15  ft  16  Vict.  c.  85,  s.  28).  Board,  with  approval  of  vestry,  may  contract 
for  and  purchase  lands  (ib,  s.  26) ;  may  sell  lands  with  approval  of  vestry 
(tb»  8.  28) ;  may,  with  consent  of  Vestry,  the  Parish  Quardians,  and  Poor 
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dom.*  It  is  important  to  remark  that  no  Order  in  Cauneil^ 
under  either  of  these  Acts,  affecting  any  bunal-groond,  is  legal 
or  binding,  unless  one  month's  notice  of  the  intention  to  pro- 
pose it,  has  been  fixed  on  the  Church  doors,  and  unless  ten 
days*  notice  has  been  given,  to  the  Vestry  Clerk  and  Church- 
wardens, of  the  previous  intention  to  make  the  Bepresentation 
on  which  such  Order  maybe  founded:  and  the  Churchwardens 
are  hound  ''forthwith*'  to  call  a  Vestry  to  consider  such  inten- 

tion.f 

It  is  a  matter  of  public  decency  that,  when  once  buried,  the 
dead  should  remain  undisturbed.  Accordingly,  it  is  only  under 
special  circumstances  that  any  Body  can  be  removed.  Thus, 
none  can  be  removed  to  another  burial-place,  except  by  special 
faculty  from  the  ordinary.  Nor  can  any  be  taken  up  for  exami- 
nation or  otherwise,  except  on  the  order  of  the  Coroner ;  who 
can  however,  upon  reasonable  ground,  and  within  reasonable 
time,  order  it  to  be  taken  up,  and  an  inquest  to  be  held  on  it ; 
and  is  bound  to  do  so.  It  is,  indeed,  an  indictable  offence  to 
bury  a  man  that  has  died  a  sudden  or  violent  death,  before  an 
inquest  has  been  held  upon  him ;  and  the  Parish  is  liable  to  be 
amerced,  if  notice  is  not,  in  every  such  case,  duly  given  to  the 

Law  Board,  appropriate  Pariah  lands  (t&.  s.  29) ;  may  contract  for  works  to  be 
done  (t&.  1.  31) ;  to  fix  fees  for  burial,  subject  to  approyal  of  Secretaiy  of 
State  (15  &  16  Vict.  c.  85,  s.  34  ;  18  &  19  Yict  c.  128,  s.  7).  Management 
of  grounds  to  be  Tested  in  Boards  (15  &  16  Vict.  c.  85,  s.  88).  Seoretaiy  of 
State  may  make  regulations  as  to  grounds  (t(.  s.  44) ;  and  may  order  in- 
spection of  same  (18  &  19  Vict.  c.  128,  s.  8).  Boards  may  be  appointed  finr 
townships,  etc.  (ti.  s.  12) ;  may  let  land,  with  approval  and  subject  to  regu- 
lations of  Secretary  of  State  (t6.  s.  17). 

*  The  Parishioners  should  take  care  to  proceed  cautiously ;  and  aiao  not 
to  be  frightened  into  any  steps  by  the  bmguage  of  any  "Inspector.'*  It 
should  be  remembered  that  any  land  belonging  to  the  Parish  is  available  for 
the  purpose  of  a  new  burial-ground.  This  will  often  save  much  expense  to 
the  Parish. 

f  The  great  importance  of  the  practical  points  that  have  arisen,  and 
are  daily  arising,  out  of  the  subject  of  the  "  consecration"  of  burial  grounds, 
in  consequence  of  the  wide  application  of  the  above  Acts,  has  made  it  de- 
sirable to  treat  on  that  matter  more  fully  than  has  been  done  before,  p.  444 
noUBf  or  than  can  be  conveniently  done  in  a  note.  I  have  therefore 
treated  it  separately  in  the  Appendix  (A) ;  to  which  the  reader's  attention 
is  specially  requested.  I  have  there  shown  that  the  whole  pretence  as  to 
''  consecration'*  forms  but  another  illustration  of  those  ecclesiastical  usurpa- 
tions of  which  so  many  instances  have  already  been  demonstrated  in  this 
Volume.  The  illegality  and  Simony  of  all  claims  on  account  of  Burial  fees, 
have  already  been  shown  in  this  section. 
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Coroner.*  The  Coroner  may,  where  the  inquest  is  held  before 
burial,  order  the  Body  to  be  buried  before  registration-t  In 
case  of  a  Body  taken  up  by  his  order,  he  must,  after  the  pro- 
ceedings are  closed,  or  before  it,  if  necessary,  issue  his  warrant 
for  the  burial. 


At  the  conclusion  of  this  topic,  the  last  in  relation  to  the  com- 
mon rights  of  the  Parishioners  where  ecclesiastical  offices  become 
involved,  it  is  impossible  for  one  who  rightly  regards  the  insti- 
tution of  the  Parish  not  to  pause  for  a  moment,  in  contempla- 
tion of  the  extraordinary  abuses  which  have  grown  up,  in  the 
application  of  those  endowments  which  the  piety  of  our  fore- 
fathers freely  bestowed,  for  the  benefit  of  the  parishioners  of 
the  Parishes  of  England.  Those  endowments  were  given  ''  for 
the  ease  and  benefit  of  the  Parishioners,  and  not  of  the  Par- 
son :"X  they  have  been  treated  as  if  bestowed  for  the  emolu- 
ment and  exaltation  of  the  parson  alone.§  They  were  given 
upon  the  express  condition  that,  out  of  them,  the  fabric  of  the 
church  itself  should  be  maintained ;  the  poor  should  be  pro- 
vided for ;  and  the  minister  have  his  recompense  for  the  dis- 
charge of  all  the  offices  of  the  chwrch\  But  what  are  the  fSacts 
at  this  day  before  us  P  Church  rates  have  to  be  voted  by  the 
Parishioners  to  uphold  the  fabric  of  the  church ;  poor  rates  have 
to  be  made  to  support  the  poor ;  fees  are  sought  to  be  exacted 
for  the  performance  of  various  offices  of  the  church ;  while  the 
whole  endowment  has  become  engrossed,  in  every  case,  to  the 
sole  aggrandisement  of  the  '*  parson," — often  even  to  the  exclu- 
sion of  the  actual  minister.^  Pinally,  in  violation  of  the  most 
explicit  and  often-repeated  denunciations  of  the  Law,  it  has 
been  attempted  to  make  the  garb  of  a  minister  of  religion  the 
cover  for  grasping  at  temporal  domination. 

What  is  thus  summed  up,  has  been  proved,  in  the  course  of 

♦  See  before,  pp.  378-379.  f  6  &  7  Wm.  IV.  c.  86,  b.  27. 

X  Lord  Chief  Jostioe  Holt,  3  Salkeld,  88. 

§  That  IB,  it  must  always  be  remexnbered,  the  parson,  whether  a  beneficed 
clergyman  in  full  possession,  or  an  appropriator,  or  a  lay  impropriator.  This 
is  a  very  material  poi^t. 

II  See  before,  p.  308  imU  :  also  Lyndwood,  as  before  quoted,  p.  445  noU;  t6. 
'Gonstitutio  Othonis,'  p.  8  ;  and  Ayliffis,  quoted  before,  p.  447  noiU, 

%  See  before,  pp.  28-31,  as  to  "appiopriators"  and  **  lay  impropriators ;" 
and  p.  30,  note  t,  as  to  curates. 
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the  foregoing  pages,  by  evidence  that  cannot  be  controverted. 
And  I  desire  it  to  be  well  understood  that  the  eyidenee  thus 
produced,  is  only  a  small  part  of  that  which  could  have  been 
produced,  and  which  the  careful  searcher  after  truth  will  readily 
find.  It  behoves  those  who  boast  themselves  of  the  gloriouB 
fruits  of  the  Reformation^  and  of  the  great  spirit  of  FrotesUm- 
tiwiy  to  take  heed  that  they  show  some  consistency  in  reference 
to  Hat  whereof  they  boast.  It  behoves  them  to  mark,  what 
time  it  is  since  when  most  of  the  encroachments  and  usurpa- 
tions, made  in  the  name  of  the  Church,  have  grown  up  in  Eng- 
land. 

It  behoves  well  all  those  who  value  the  free  Institutions  of 
England,  and  all  those  who  reverence  the  true  simplicity  of 
genuine  Protestantism,  .and  all  those  who  would  see  a  Chris- 
tian ministry  to  be  identified  with  the  spirit  and  practice  of 
^  peace,  charity,  and  goodwill  to  men,"  and  with  a  practice  and 
life  consistent  with  their  profession,  to  mark  well  how  far  the 
Law  of  the  Church  is  observed,  by  those  who  now  alone  enjoy 
the  fruits  of  those  emoluments  which  our  fathers  have  left  for 
the  support  of  the  above  purposes  in  every  Parish.  It  is  not 
any  enemy  of  the  Church,  but  it  is  The  Law  of  the  Chwreh  it- 
self^ which  pronounces  it  to  be  Simony ^  and  denounces  the  most 
solemn  anathema,  if  any  minister  of  the  Church  shall  take  a  fee 
for  the  performance  of  the  rite  of  burial,  or  any  other  office  of 
the  Church  ;*  which  indignantly  declares  such  an  act  to  be  one 
of  "  blind  greed,"  t  a  thing  "  horrible  to  be  heard  of,"  and  those 
who  so  demean  their  sacred  office  as  '*  miserable"  and  *' unwor- 
thy ;"  and  which,  having  found  the  greed  of  gain  to  be  more 
strong  than  the  dread  even  of  anathema,  at  length  solemnly 
enacted,  that  any  minister  thus  guilty  should  be  depriyed  of  his 
benefice,  and  be  declared  incapable  for  ever  of  any  clerical 
function.^    And  this,  though  kept  from  vulgar  knowledge,  is 

*  See  Lyndwood,  p.  278 ;  "  Dt  Simonid.''  CinutUuUones  Prwinciala  of 
Richard  Wetherahed,  Archbishop  of  Canterbuiy,  a.d.  1229,  ahready  quoted, 
p.  445,  note,  **  Ne  pro  sacramentis  eoclesiaBtiGifl  aliquid  exigatnr. — ^Epiaoopi 
et  archldiaconi  diligentur  inquirant,  et  inyentos  nt  9monia4!09  puniant,  qui 
contra  oonstitutionem  Othonifi  [aee  the  following  note]  pro  sacramentis  eocle* 
siatiGis  quicquam  exigunt."  ConstUviio  Othobonit,  as  before,  A..D.  1268  (fiffy- 
three  years  after  Magna  Charta).  Lyndwood,  p.  81.  ^ee also  Aylifie,  quoted 
before,  p.  447,  note. 

f  "  Csca  cupiditas."  '  Oonstitutio  Othobonis,'  Council  of  London,  ▲.D. 
1268.    See  also  before,  p.  460  note  f,  on  Consecration. 

t  "Auditu  horribili  certior  fiustas  quoedam  Saoerdotes  naminem,  nisi 
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5%«  Law  of  the  Church  at  this  day.*  It  is  not  any  enemy  of 
the  Church,  but  it  is  The  Imid  of  the  Church  itself,  and  the 

sumpto  pro  sacramentiB  pretio,  ad  Poenitentiam  admittere,  quod  maxime 
detestabUe  est,  statuit  de  illis  ezactiBsimam  fieri  inquisitionem^  repertoflque 
ft  Beneficio  si  quod  habeuit  lemoveri  ;  et  ab  officio  perpeiam  gesto  in  per- 
petuiun  suspendi. — Avdiht  horribUi  (sudwrnua  et  relata,  quod  quidam 
miaeri  aacerdotea,  dum  forsan  in  benefioium  vicarisd  ad  firmam,  aeu  qu&- 
cunque  aU&  quseetus  causft,  proyentus  ex  altari  aut  ex  p(Bnitenti&  prove- 
nientes  redpiunt ;  non  alitor  admittunt  ad  Pcanitentiam  confitentei^  nisi 
prius  ab  ipsis  in  signum  avaritiffi  suss  quippiam  de  pecuniA  reponatur.  Sic* 
que  fiicinnt  de  alUs  Mcramentit.  Quoniam  igitur  qui  talia  agunt,  et  Regno 
Dei,  et  beneficio  ecclefiiastico  9tmi  indigni,  statuendo  distriote  praeoepimus,  ut 
inquisitione  exacti88im&  per  Epiacopos  de  his  &ctft,  qui  tale  quid  oommisisse 
repertus  fiierit,  et  d  Beiu^/icio,  quod  obtinet,  removecOur  omnino,  et  ab  officio, 
quod perpenxm  geant, perpetuo  nupendahur"  'Constitutio  Othonis/  at  the 
Council  of  London,  a.d.  1237  (twenty-two  years  after  Magna  Gharta),  Lynd- 
wood,  p.  12.    See  ib.  p.  8. 

•  The  Acts  of  25  Hen.  VIII.  c.  19 ;  27  Hen.  VIII.  c.  16  ;  and  36  Hen.  VIH. 
c.  16,  which  suggest  a  reyision  and  consolidation  of  the  Oonstitutions  and 
Canons  of  the  Church,  all  agree  in  expreesly  providing  *'  that  all  such  oan<»Q8, 
oonstitutions,  ordinances,  and  syuodais  provincial,  being  already  made,  which 
be  not  contrariant  nor  repugnant  to  the  laws,  statutes,  and  customs  of  this 
realm,  nor  to  the  damage  or  hurt  of  the  King's  prerogative  royal,  ihail  still 
be  used  and  executed,  as  they  were  afere  the  making  of  this  Act,"  till  that 
revision  and  consolidation  should  be  made  ; — ^which  has  never  been  made. 
This  proviso  saves  in  force  all  the  ecdesiasiical  constitutions  made  before 
1543,  including  all  those  quoted  above,  as  well  as  in  Chapter  VL  The  Act 
of  13  Car.  II.  c.  12  is  equally  express  in  declaring  that  it  is  not  to  be 
taken  to  "  confirm  the  Canons  made  in  the  year  1640,  nor  any  of 
them,  nor  any  other  eccUsieutical  Laios  or  Canons  not  formerly  confirmed, 
allowed,  or  enacted  by  Parliament,  or  by  the  established  Laws  of  the  Land 
as  they  stood  in  1639.  **  The  Laws  and  Canons  above  quoted  had  all  of  them^ 
it  has  been  just  shown,  been  confirmed  and  allowed  by  Parliament  in  these 
Acts  of  Henry.  On  the  other  hand,  the  Canons  of  1603  were  never  con- 
firmed nor  allowed  by  Parliament,  though  they  had  the  King's  license.  Their 
validity  with  the  clergy  (they  have  none  whatever  as  regards  the  laity,  as 
already  fully  shown)  in  no  way  affects  the  force  and  vitality  of  those  Laws 
and  Constitutions  which  have  been  thus  shown  to  have  received  the  expresa 
allowance  and  confirmation  of  Parliament  itself 

It  is  worthy  to  be  noted,  that  the  Acts  of  Henry  above  cited,  required  that 
the  revision  and  consolidation  above  named  should  be  done  by  thirty-two 
persons,  of  whom  sixteen  should  be  laymen  and  sixteen  ecclesiastics.  It  is 
to  be  regretted  that  the  intention  was  never  carried  out.  Such  being  the 
case,  however,  all  the  Constitutions  referred  to,  remain  the  binding  Law  of 
the  Church  to  this  day.  The  Canons  of  1603  themselves  allude  to  the  Con- 
stitutions then  in  force.  See  Canon  81.  Sparrow's  Canons  very  property 
contain  many  Canons  and  Constitutions  besides  those  of  1603.  The  latter 
could  not  repeal  or  alter  any  earlier  odos,  even  as  to  the  clergy ;  as  it  has  been 
expressly  and  repeatedly  declared,  by  Parliament  itself  that  the  earlier  ones 
shall  all  remain  good  and  valid  until  consolidated  by  the  joint  Commission 
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venerable  Pathers  themselves  of  the  Eeformation  in  England^ 
that  have  pronounced  the  engrossment,  bj  the  holders  of 
ecclesiastical  endowments,  of  what  rightfiillj  belongs  to  the 

nuaed — %  thing  which  was  never  done.  The  Canons  of  1608  were  made  by 
eooleeiastios  only ;  and  are  thus  (MbmUutdy  void,  evm  at  regards  the  cUrgy,  in 
every  point  wherein  they  differ  from  earlier  Canons  or  Constitntiona. 

It  is  neceasary,  in  oonsequence  of  a  strange  misapprehension  contained  in 
a  late  Judgment  in  the  Arches  Court — (Ldddell  v.  Westerton,  20  Dec.  1856), — 
which,  uncorrected,  would  be  very  mischievous, — ^to  notice  the  Act  of  1  Sdw. 
VI.  c.  12.  Had  the  rule  for  interpretation  of  Statutes  already  quoted  (p.  S88) 
been  heeded,  this  misapprehension  would  have  been  impossible.  The  inietUiom 
of  the  Act  of  1  Edw.  YI.  c.  12  is  elaborately  stated,  in  its  own  preamble,  to 
be,  to  mitigate  the  severity  of  former  penalties,  imposed  by  Act  of  Parliament, 
for  political  ofiences,  and,  what  was  then  intimately  blended  with  these,  for 
holding  certain  religious  opmumt.  The  Acts  of  26  Hen.  Tin.  c.  19,  27  Hen. 
Vni.  c.  15,  and  35  Hen.  YIII.  c.  16,  do  not  come  within  either  of  these  desoip- 
tions.  Again,  the  second  section  of  the  Act  apecifiet  the  Actt  as  to  religion  (ktU 
are  repealed.  The  enumeration  indudes  Acts  of  the  very  years  25  Hen.  VIU. 
and  85  Hen.  YIH.,  but  omUa  the  Acts  above  named  ;  while  the  section  is 
very  precise  in  stating  that  it  embraces  only  Acts  concerning  "opiniona" 
and  "  doctrines.**  Apart  from  this,  which  u  conclusive  in  itself,  the  Act  of 
25  Hen.  YIII.  c.  19  is  well  known  to  have  been  always  held  to  be  the  Law, 
and  to  have  been  adjudged  to  be  so,  by  the  highest  legal  authorities^  lon^ 
after  the  time  of  Edward  YI.  Lord  Coke  himself  expressly  so  reports  it  in 
a  great  case  before  the  Privy  Council  and  all  the  Chief  Justices^  as  well  as  in 
another,  of  a  Prohibition  to  the  Ecclesiastical  Court.  He  even  tells  the 
reader  to  "  see  and  note"  the  Act  (18  Reports,  pp.  17  and  47).  Nothing, 
therefore,  can  be  plainer  than  the  existing  force  of  25  Hen.  YHI.  c.  19,  and 
the  rest 

Moreover,  so  much  of  those  Acts  as  relates  to  the  present  point  is  merely 
declaratory  of  the  Common  Law  (Coke,  13  Rep.  p.  17).  It  would  be  imma- 
terial, therefore,  whether  the  Acts  themselves  were  repealed  or  not.  But, 
even  were  they  repealed,  and  were  this  point  not  the  Common  Law,  the  only 
result  would  be  (for  the  Act  of  1  Edw.  YI.  c.  12  is  expressly  limited,  in  what 
it  repeals,  to  AcU  of  Parliament),  that  the  whole  of  the  ancient  Canons  and 
Constitutions  would  still  remain  the  Law  of  the  Churekf — but  leithoiU  ike 
UmiUUiont  which  the  Common  Law  and  those  Statutes  place  upon  them. 
Cranmer  admits  this,  in  the  very  reasons  urged  by  him  for  the  passing  of 
those  Acts  (see  Burnet's  Hist.  Ref.  vol.  i.  p.  380,  and  No.  27  of  Beoords). 

Both  the  premises  for  and  the  conclusions  fix>m  the  misapprehension  in  the 
above  judgment,  are  thus  shovm  to  be,  from  every  point  of  view,  unsound 
and  unsustainable. 

It  may  be  added,  that  the  Constitutions  and  Laws  of  the  Church  cited 
above,  and  in  Chapter  YI.,  so  fiur  from  being  "  oontraiiant  and  repugnant,** 
have  been  shown  to  be  corroborative  of  the  Common  Law,  and  only  effbctual 
to  enforce  the  conformity  of  the  conduct  of  the  Clei^  with  the  consistent 
character  of  the  Church  itself  and  the  Common  Rights  of  all  the  Inity. 
They  do  not  touch  any  points  of  doctrine  or  opinion,  but  deal  with  matters 
of  personal  conduct,  and  consistency  of  practioe  with  profession. 
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poor,  to  be  the  result  of  "  wicked  avarice,"*  and  a  thing  to  be 
"  worthily  noted  of  ingratitude ;"  t  and  that  have  hurled, 
against  the  conduct  of  those  who  seek  still  further  to  depart  from 
the  character  of  the  Christian  minister  by  aimmg  at  secular 
domination,  the  charge  of  being  moved  by  '*  gross  self-seeking 
and  greedy  rapacity;"  and  declare  such  conduct  itself  to  be 
a  "horrid  crime*" J 

It  is  a  fact  not  unworthy  to  be  well  considered  in  this  regard, 
that,  while  the  express  Law  of  the  Church  is  found  to  have  been 
thus  declared  through  many  centuries  in  England,  it  was  never 
more  clearly  or  emphatically  thus  declared,  than  during  and 
after  the  time  when  the  great  struggle  for  the  liberties  of  Eng- 
land was  being  made,  and  while  the  record  of  those  liberties 
was  being  repeatedly  insisted  on.§  The  Great  Charter  of  John, 
repeated  by  Henry  and  his  successors,  begins  by  declaring  the 
rights  and  liberties  of  the  Church  to  be  inviolate.  It  was  after 
the  date  of  that  Great  Charter,  so  repeated,  that  the  most  pre- 
cise of  the  declarations  as  to  the  illegality  of  any  minister  of  reli- 
gion taking  part  in  secular  affairs,  or  accepting  fees  for  fulfilling 
any  of  the  offices  of  the  church,  were  made.  Such  was  then 
the  opinion  of  the  greatest  churchmen  in  England,  as  to  what 
was  alone  consistent  with  the  true  character  and  honour  of  a 
Christian  ministry. 

Those  who  hold  in  honour  the  real  function,  and  would 
maintain  the  consistent  character,  of  the  Christian  Minister, — 
as  well  as  those  who  hold  in  reverence  truth  and  integrity  for 
their  own  sakes,  and  those  who  regard  the  maintenance  of  the 
rights  of  parishes  and  of  all  parishioners  as  things  inseparable 

*  See  quotation  before,  p.  307,  note  f. 

t  See  quotations  before,  p.  90,  note, 

t  See  quotation  before,  p.  800,  note  t ;  which  continues  as  follows  in  the 
original : — '*  Orckoe  ac  aordidum  reputamus  quod  derici  quidem  terrena 
lucra  et  temporales  jurisdictiones  fcedd  petulantid  et  amdd  voracitate  sec- 
tantes,  etc.  .  .  .  Nos  igitur  horrendum  hoc  vUium,  extiq>are  volentes,"  etc. 
The  Constitution  of  Archbishop  Wethershed  explicitly  says : — **  Inhibemus 
etiam,  tub  interminatione  antUkenuUis,  ne  quis  saoerdo  habeat  yiceoomitis 
yel  prcepoeiti  scecularU  officium.**  Yet  it  is  exactly  this ''  prsepositi  saBCularis 
officiiun"  which  is  what  is  sought  to  be  usurped  by  every  minister  who 
attempts  to  engross  the  chair  at  Parish  meetings.  The  constitutioin  thus 
quoted  is  still  The  Law  of  the  Church,    See  before,  pp.  301  note,  453  note  *. 

§  "  The  said  two  Charters  (Magna  Charta  and  the  Charta  de  Foresta) 
have  been  oonfinned,  established,  and  commanded  to  be  put  in  execution,  by 
thirty-two  several  Acts  of  Parliament  in  all."    Coke,  Proeme  to  Second  Inst. 


456  WHAT  THS  law  OF  THE  CHXTBGH  IB. 

firom  the  maintenance  of  our  moat  yaluable  Institutions  and 
the  true  welfare  of  the  State, — cannot  but  deem  the  matters 
thus  shortly  glanced  at,  as  demanding  their  most  grave  and 
earnest  consideration.  Let  them  bethink  themselves  whether 
the  character,  usefulness,  integrity,  and  honour  of  the  Church 
and  its  Ministry,  will  not  be  better  sustained  by  the  observazioe 
of  that  which,  whatever  pretences  or  evasions  may  be  set  up, 
is  alone  consistent  with  their  profession  and  their  endowment, 
and  which  is  still  2%e  Law  of  the  Cfhurch,  than  by  a  Protestant 
people  letting  any  sanction  be  given  to  those  unrighteous  en- 
croachments, usurpations,  and  extortions,  which  have  been 
shown  to  have  so  unlawfully  grown  up  in  England,  since  the 
time  which  it  is  the  boast  of  Englishmen  to  speak  of  as  "  Ihe 
Beformation.** 
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Sectioit  IX. 

EEGISTBATION. 

It  has  been  already  stated  that  the  Officers  who  fiilfil  the  work 
of  Eegistration  have  not,  with  the  exception  of  the  Minister, 
any  proper  and  regular  connection  with  the  Institution  of  the 
Parish.  As,  however,  the  fact  and  mode  of  Eegistration  are, 
in  themselves,  of  great  importance ;  and  as,  in  despite  of  the 
amdetj  systematically  manifested  to  break  away  the  connec- 
tion of  this  work  from  its  natural  and  most  convenient  relation 
to  the  Institutions  of  local  self-government,*  the  Parish  divi- 
sions have  been  obliged  to  be,  for  the  most  part,  taken  as  the 
Eegistration  "  Districts ;"  it  will  be  right  to  glance  at  the  sys- 
tem of  Eegistration  now  in  use.f 

There  are  now,  in  England,  five  different  matters  of  Eegistra- 
tion in  actual  use,  in  reference  to  the  identification  of  the  per- 
sonality and  pedigree  of  aU  men.  These  are,  Birth,  BcpptMm, 
Marriage,  Death,  and  Burial,  Of  these,  the  first  and  fourth 
are  made  exclusively  by  the  Eegistrars  appointed  under  late 
Acts  on  the  subject.  The  second  and  fifth  are  made  exclusively 
by  parochial  and  other  Ministers.  The  third  is  made,  partly, 
and  according  to  circumstances,  by  parochial  and  other  Minis- 
ters, and  partly  by  the  Eegistrars. 

The  Eector,  Yicar,  Curate,  or  officiating  Minister,  is  bound 
to  make  and  keep  a  register  of  all  Baptisms  and  Burials,  within 
all  parishes  and  chapelries  in  England ;  the  register  of  each  of 

*  It  is  well  worth  noting,  as  an  illustration  of  this,  that  in  the  last  CmtuM 
Act  (1851),  the  ffwidreds,  by  which  the  census  had,  as  a  matter  of  course, 
heretofore  been  taken,  were  carefully  ignored,  and  arbitrary  "  Districts  ** 
substituted,  at  the  discretion  of  the  Registrar-GeneraL  Confusion,  and  the 
impossibility  of  comparisons  with  former  censuses,  were  thus  introduced. 
But  the  great  end  was  gained,  of  insidiously  removing  one  of  the  most  an- 
cient and  significant  of  the  Itmdmcsrks  of  our  firee  institutions. 

t  The  principal  enactments  now  in  force  on  the  subject  in  England^  are 
the  52  Geo.  lU.  c.  146,  partiy  amended  by  11  Geo.  IV.  and  1  Wm.  IV.  o. 
66,  ss.  20,  21,  and  22,  as  to  Registries  of  Baptisms  and  Burials ;  and  6  &  7 
Wm.  IV.  c.  85  and  86,  with  amendments  by  1  Vict.  c.  22,  3  A;  4  Vict  c.  92, 
and  19  &  20  Vict.  c.  119,  as  to  Registries  of  Births,  Marriages,  and  Deaths. 
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these  matters  having  to  he  kept  in  a  separate  Book,  according 
to  a  prescrihed  form.*  Full  provision  is  made  for  securing  the 
due  making  and  safe  keeping  of  these  registers.  Copiea  are 
to  be  annually  sent  to  the  Registrar  of  the  diocese.  Very  heavy 
penalties — no  less  than  felony  and  transportation — are  attached 
to  any  fraudulent  dealing  with  any  of  these  registers. 

As  regards  registers  of  Marriage  ;  the  making  of  these  has 
been  much  altered,  to  meet  the  altered  state  of  the  Law  on 
that  subject.  When  Marriages  could  be  solemnized  only  ac- 
cording to  the  rites  of  the  Established  Church,  the  same  method 
of  registration  was  sufficient  as  still  remains  for  baptisms  and 
burials.  But  the  alterations  in  the  Law  of  Marriage,  intro- 
duced since  1830,  have  made  it  necessary  to  repeal  the  old  sys- 
tem, and  to  adopt  one  of  considerable  complication.  The  mo- 
tive for  this  was  only,  that  the  scruples  of  men,  on  a  matter  on 
which  many  feel  strongly,  might  not  be  offended,  while  the  es- 
sential record  of  the  facte  should  be  secured.  Marriage  may 
now  be  celebrated  either,  as  of  old,  in  the  Parish  Church,  or  in 
licensed  chapels,  according  to  the  old  forms ;  in  a  registered 
place  of  worship,  according  to  any  forms  that  any  Body  of  wor- 
shipers prefer ;  or,  without  any  form  of  religious  rite  at  all,  as 
a  mere  civil  ceremony,  by  the  Begistrar.f  Li  the  first  of  these 
cases,  the  Minister  remains  the  Begistrar, — fulfilling  herein,  as 
in  the  registration  of  Baptisms  and  Burials,  that  part  in  which, 
"  for  the  help  and  readiness  of  his  pen,'*  as  before  stated,^  the 
law  "  hath  borrowed  some  use  "  of  him,  "  in  a  few  easy  mat- 
ters," for  the  convenience  of  the  State. 

Books  are  provided  by  the  Begistrars  to  the  Ministers,  and 
also  to  the  accredited  officers  of  the  Quakers  and  Jews,  in  which 
they  are  bound  to  enter,  in  duplicate,  a  register  of  every  Mar- 
riage. One  of  these  duplicates  is  to  be  sent  quarterly  to  the 
superintendent  Begistrar,  just  as  the  district  Begistrars  send 
copies  of  their  registers.  The  superintendent  Begistrars  send 
them  on  to  the  general  register  office. 

As  concerns  marriages  celebrated  in  registered  places  of  wor> 
ship, — they  must  be  celebrated  in  the  presence  of  some  Begistrar 
of  the  district,  who  must  make  the  register  of  each  such  mar- 
riage. In  the  case  of  marriages  contracted  at  the  office,  and 
in  the  presence,  of  the  superintendent  Begistrar,  the  register  of 

*  52  Geo.  III.  c.  146.  t  See  6  &  7  Wm.  IV,  c.  85. 

t  See  before,  p.  327. 
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each  must  be  made  also  bj  the  Begistrar,  in  the  prescribed 
form.  Copies  of  the  registers  of  each  of  these  two  last  classes 
of  marriages,  must  be  sent,  quarterly,  to  the  Superintendent 
Eegistrar. 

As  regards  the  registration  of  Births  and  Deaths,  it  has  al- 
ready been  shown  how  the  Eegistrars  are  appointed.  Provision 
is  made  for  their  offices  and  salaries  out  of  the  fund  levied  under 
the  name  of  Poor  Eate, — but  which  is,  very  wrongly,  appro- 
priated to  all  sorts  of  other  purposes,  the  most  heterogeneous 
that  can  be  conceived. 

The  Eegistrars  are  Aimished  with  Books  in  prescribed  forms ; 
in  which  entries  are  to  be  made  in  a  prescribed  method ;  and 
which  are  to  be  kept,  for  security,  in  a  manner  specified.  It  is 
the  duty  of  the  Eegistrar  "  to  inform  himself  carefully  of  every 
birth  and  every  death  which  shall  happen  within  his  district." 
He  must  register  each  as  soon  as  possible ;  and  is  not  permitted 
to  take  any  fee  for  doing  this.  He  is,  however,  paid  very  hand- 
somely for  his  trouble ;  namely,  two-and-sixpence  for  every  one 
of  the  first  twenty  entries  made  in  each  year,  and  a  shilling 
a-piece  for  the  remainder. 

In  case  the  Eegistrar  does  not  '*  inform  himself"  of  a  birth 
or  death,  and  register  the  same,  the  parent  of  any  child,  or  the 
occupier  of  the  house  within  which  any  birth  or  death  happens, 
may,  vdthin  forty-two  days  after  the  event,  give  notice,  requir- 
ing the  Eegistrar  to  register  the  same.  When  any  new-bom 
child  is  found  exposed,  the  Overseers  and  Coroner  have  the  duty 
to  give  such  notice  cast  upon  them,  respectively,  according  as 
the  child  is  found  alive  or  dead. 

In  cases  of  Death,  the  parent,  or  occupier  of  the  House,  or  some 
one  present  or  attending,  is  required  to  give  the  necessary  infor- 
mation to  the  Eegistrar,  to  enable  him  to  complete  his  registers. 
Provision  is  also  made  for  the  case  of  children  bom  at  sea ; 
the  captain  of  the  vessel  being  bound  to  send  a  certificate 
thereof  to  the  Eegistrar-General ;  who  files  the  original,  and 
keeps  a  copy  in  a  special  register  called  the  *'  Marine  Eegister 
Book." 

No  registry  of  Birth  can  be  made  after  six  months  from  the 
birth  ;  and  only  within  six  months, — ^the  forty-two  days  above 
named  having  been  let  pass, — on  special  declaration,  and  in  a 
special  manner,  and  on  payment  of  a  fee.  The  name  given  in 
baptism  may,  however,  be  entered  on  the  register,  after  the 
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original  registration,  at  any  time  within  six  months.  All  that  ia 
then  needed  is  a  certificate  of  the  baptizing  minister,  and  the 
payment  of  a  trifling  fee. 

No  dead  body  can  be  buried,  without  the  production  to  the 
officiating  minister,  before  burial,  of  a  certificate  by  the  "Re^a- 
trar  as  to  the  due  regifitry  by  him  of  the  death ;  except  in  the 
single  case  of  the  Coroner's  order,  as  named  in  the  last  Section. 
Any  person  interested,  can  search  the  original  registers,  and 
obtain,  for  a  slight  fee,  a  certified  copy,  duly  yerified,  of  any 
particular  out  of  any  of  these  registers.  The  Superintendent 
Segistrars,  and  the  Begistrar-Oeneral  himself,  are  required  to 
have  Indexes  made ;  and  to  give,  on  payment  of  a  fee,  a  certified 
copy  of  any  entry. 

In  addition  to  the  full  provision  for  registration,  an  outline 
of  which  has  thus  been  given,  it  should  be  added  that,  by  a 
later  Act,*  various  older  special  Begisters,  neither  parochial 
nor  made  under  the  Begistration  Acts,  are  declared  to  be  aa- 
thentic,  and  valid  as  evidence.  They  are  to  be  kept  in  perma- 
nent  and  secure  custody ;  and  there  is  to  be  the  same  conve- 
nience of  search  and  extract  in  and  from  them,  as  there  ia  in 
case  of  the  registers  made  under  the  system  which  has  now 
superseded  these  and  all  other  methods. 

The  defect  of  the  system  of  Begistration  thus  established  is, 
the  not  making  the  fulfilment  of  these  functions  an  essential 
incident  to  the  Institution  and  the  duties  of  the  Pariah.  While 
every  facility  for  collection  and  communication  might  thus  be 
secured,  at  least  as  thoroughly  as  now,  the  charge  on  the  public 
would  be  less,  and  there  would  be  far  greater  security  to  the 
public  that  the  duties  of  the  local  registrars  were  rightly  ful- 
filled.  As  in  eyerj  other  case,  centralization,  with  all  its  anxiety 
to  destroy  separate  local  vitality,  is  obliged  to  have  recourse  to 
local  means.    But  it  necessanly  employs  unchecked,  and  so 
practically  irresponsible,  and  therefore  more  or  less  careless 
and  negligent,  means ;  instead  of  these  being  under  the  imme- 
diate eye  of,  and  responsible  to,  those  concerned.    A  pedantic 
appearance  of  system  and  uniformity  is  got : — while  the  public 
service,  as  well  as  the  integrity  of  our  Institutions  and  the 
moral  tone  of  society,  suffer. 

♦  3  &  4  Vict.  c.  92. 
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Sectiok  X. 

EirCLOSTTBE  OF  COMMONS. 

Amoko  the  matters  by  wluch  the  interests  of  Parishes  are 
greatly  affected,  is  the  endosure  of  the  Common  Lands  that 
lie  within  their  bounds.  The  antiquity  of  the  division  of  the 
Parish,  has  brought  with  it  this  among  its  other  incidents. 
There  are  few  Parishes  which  hare  not  had,  even  within  memory, 
their  Commons,  though  many  of  these  are  now  enclosed. 

This  is  not  the  place  to  deal  with  the  different  sorts  of  Com* 
mon  Lands,  or  the  varieties  of  the  Common  Bights  enjoyed 
over  them.  Those  are  matters  which  depend  on  local  custom. 
They  vary  greatly.  What  concerns  the  present  subject  is,  the 
mode  in  which  Common  Lands  are  changed  from  that  character 
into  privifte  property.  This  is  a  point  on  which  much  miscon- 
ception exists.  It  will  be  well,  therefore,  to  notice,  briefly,  as 
well  the  policy  of  such  change  being  permitted,  as  the  modes 
in  which  it  takes  place. 

As  to  the  policy  and  actual  circumstances,  under  which  en- 
closures of  common  land  have  taken  place,  and  are  taking  place, 
in  England,  there  are  two  things  to  be  considered :  jvr9t^  the 
expediency  of  improving  the  productive  powers  of  the  land ; 
and  secandhf,  to  whom  do  those  common  rights  which  are 
affected  really  belong.  The  second  of  these  points  may  best 
be  considered  before  the  first. 

The  greatest  infringements  upon  common  rights  in  the  land, 
have  taken  place  by  grants  to  individuals  out  of  what  are  called 
Crown-lands,*  including  all  forfeited  and  confiscated  estates. 
Such  grants  have  always  been,  and  are,  illegal  at  Common  Law. 
Many  times  they  have  been  revoked  by  Statute,  and  the  lands 
have  been  required  to  be  again  applied  to  their  only  legal  pur- 
pose— ^the  national  revenue.    The  very  extent  of  the  wrong  in 

*  That  ifl,  not,  aa  often  suppofled,  lands  belonging  to  the  ocoapier  of  the 
throne,  but  lands  belonging  to  the  State,  and  which  have  been,  from  of  old, 
set  apart  towards  xaising  the  reyenue  or  supporting  the  dignity  of  the  Office 
of  the  Crown. 
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later  times,  has  prevented  the  application  of  the  remedy.*  It 
is  needless  to  enter  now  upon  the  wholesale  frauds  that  have 
been  committed  hj  such  grants.  Another  great  infringement, 
of  a  similar  class,  was  committed  bj  the  Act  of  Charles  the 
Second  which  abolished  the  burthens  due,  as  the  primary  and 
absolute  condition  of  their  holding,  from  the  large  landholders 
to  the  Crown  (that  is,  the  State);  the  loss  to  the  State  being 
compensated  by  imposing  the  burthen  of  Excise  on  the  people, 
not  on  the  landholders — ^who  were  released  from  the  condi- 
tions of  their  holding,  the  points  of  common  riglit  incident  to 
that  holding ;  while  these  landholders  retained  to  themselves  all 
the  dues  and  claims  that  had  been  payable  to  them,  from  their 
copyhold  tenants,  solely  in  order  to  enable  them  to  meet  those 
very  claims  of  the  Crown  on  themselves  which  were  then  abo« 
lished !  This  was  a  double  fraud :  by  which,  while  every  con- 
stitutional principle  was  violated,  the  great  landholders  v^ere 
in  two  forms  gainers ;  and  the  body  of  the  people,  as  well  as  all 
copyholders,  had  perpetual  burthens  imposed  on  them,  in  order 
to  enable  the  iniquity  to  be  accomplished.t 

But  even  this,  though  necessary  to  be  noted  here,  as  a  gross 
breach  of  the  common  rights  in  the  Land,  is  not  a  wrong  that  ia 
aggravated  by  the  enclosure  of  commons.  It  is,  indeed,  rather 
the  reverse. 

All  lands  in  England  were  originaDy  held  either  as  filh- 
land  or  as  5ooJk-land;  that  is,  either  under  Common  or  only 
temporarily  Individual  rights,  or — hy  special  grant  of  the  Le^ 
giaUUure  in  writing — in  hereditary  possession  upon  certain 
conditions.  The  main  and  inseparable  parts  of  these  condi- 
tions were,  the  maintenance,  at  the  sole  expense  of  the  land- 
holders, of  all  roads,  bridges,  and  defences.^  Our  numerous 
common  lands  may,  without  entering  into  fuller  explanations 
and  details  here,  be  said  to  be  the  remains  of  the  old  folk-land. 
What  we  now  call  commons,  are,  however,  always  strictly  Local 
in  the  common  or  temporarily  individual  rights  over  them  ;  § — 
a  dietinction  which  must  not  be  forgotten.  It  is  the  land  of 
ihefolk,  in  common,  in  a  particular  and  not  a  general  sense. 
The  modes  of  common  occupation,  the  nature  of  the  rights  and 

•  See  before,  p.  144  and  mU,  t  2  Blackstone's  Com.  77. 

X  See  before,  p.  104,  and  after,  p.  469. 

§  Lammaa  lands,  in  which  there  is  an  individual  right  of  use  during  part 
of  the  year,  and  a  common  right  during  the  renudnder,  are  an  apt  example. 
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times  of  occupation,  differ  widely  in  different  parts  of  England. 
Still  it  belongs  to  the  commonalty,  for  use  in  common,  not  to 
any  individuals.  But  it  must  always  be  remembered  that, 
though  it  is  thus  called  '^  common  land,'*  that  term  is  used  in 
a  special  sense.  Kights  of  property  do  exist  over  and  in  it,  in 
reality,  as  complete  as  in  the  case  of  auy  piece  of  book-land. 
Certain  persons  only  have  always  had  the  right,  in  each  place, 
to  the  common  use.  All  England  has  not  that  right.  A  mere 
stranger  is  a  trespasser  as  mucih  as  in  any  private  garden.  This 
consideration  is  a  main  element  in  the  right  understanding  of 
this  subject.  Several  of  the  points  that  have  always  been  in- 
quired of  at  the  regular  local  courts,  have  special  ref^ence  to 
such  trespasses, — both  by  one  who  has  a  right,  but  has  taken 
more  than  his  right,  and  by  the  act  of  mere  strangers :  thus : — 

^'  If  the  common  be  charged  by  any  tenant  with  more  beasts 
than  he  should  hold,  after  the  quantity  of  his  tenure  [the  land 
he  holds]. 

"  Of  all  trespassers  [on  any  part  of  the  common,  whether]  in 
com  or  grass,  or  in  pasture,  or  groves,  or  meads ;  or  fishers,  or 
fowlers,  or  hunters,  or  hawkers  [sportsmen]. 

"  If  any  man  have  encroached  on  any  of  the  soil ;  that  is  to 
say,  land,  meadow,  moor,  pasture,  or  any  vacant  ground ; "  etc. 

Thus  the  question  of  the  expediency  of  improvement,  and 
that  of  the  actual  owners  of  the  common  rights,  are  brought 
close  together,  and  must  be  dealt  with  as  one.  And  it  comes 
dearly  to  this.  If  the  attempt  by  any  one  Common  holder  to 
do  more  with,  or  get  more  out  of,  the  common  land  than  he 
has  before  done,  is,  in  so  far,  an  encroachment  upon  the  rights 
of  all  the  others,  the  inducement  to  any  one,  and  therefore  to 
all,  to  bestow  on  it  what  cost  and  labour  are  necessary  to  its 
best  use, — but  for  the  reward  of  which,  the  future  only  can  be 
looked  to, — ^is  absolutely  hindered  so  long  as  it  remains  com- 
mon land ;  and  can  only  become  realized  when  permanent  indi- 
vidual rights  are  recognized.  The  actual  right  and  interest  of 
the  General  Public  in  the  common  land,  consist  only  in  main- 
taining the  accustomed  and  convenient  highways  over  it,  and 
in  taking  care  that  nothing  be  done  on  it  or  with  it  that  can  be 
otherwise  than  beneficial  to  the  State.  The  General  Public 
have  no  personal  common  rights  over  it. 

As  population  has  increased,  it  has  thus  become  felt  of  great 
advantage  to  all  immediately  concerned,  as  well  as  to  the  State, 
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that  some  common  lands  should  haye  permanent  individual 
rights  oyer  parts  of  them  recognized, — that  is,  that  thej  should 
be  enclosed,  and  so  be  able  to  be  improyed.  The  loyer  of  the 
picturesque  will  often  lament  oyer  the  enclosure  of  ancient 
gorse-grown  acres ; — ^as  he  will  also  oyer  the  superseding  of  the 
majestic  full  canyas-clad  square-rigged  man-of-war  by  the  screw 
steamer,  which  ploughs  the  waters  in  spite  of  opposrng  wind 
and  tide.  But,  if  the  work  is  rightly  done,  new  shapes  and 
characters  of  beauty  are  deyeloped,  which  make  amends  for 
that  which  \b  lost. 

Such  common  lands  haye,  then,  from  time  immemorial,  been 
in  the  habit  of  being,  either  in  whole  or  part,  converted  into 
hook-hndBy  or  permanent  private  property,  imder  certain  condi- 
tions and  in  certain  modes. 

There  are  two  distinct  and  very  different  modes  in  which 
this  conversion  takes  place.  Thus,  permission  is  often  given 
to  individuals,  by  the  Inhabitants  in  Vestry  assembled,  to  en- 
close certain  parts  of  the  Common  or  Waste  within  the  Parish, 
on  certain  conditions;  and  a  record  of  the  transaction  is 
entered  on  the  Parish  Minute  Book.  To  some  persons,  wlio 
have  not  examined  into  the  subject  of  Parish  history  and  acts, 
this  may  be  unknown;  and  very  likely  the  title  so  derived 
may  be  one  that  many  a  Conveyancer  would  be  puzzled  to  deal 
with.  It  is  probable,  however,  that  there  is  not  a  county  in 
England  in  which  the  sole  title  to  good  estates,  or  parts  of 
good  estates,  to  the  extent  of  many  acres,  has  no  other  root  of 
title.  It  has  been  the  custom  in  some  parishes,  to  keep  a  dis- 
tinct account  of  moneys  received  in  consideration  of  leave  thus 
given  by  the  Vestry  to  make  these  enclosures.  Sometimes 
they  are  entered  under  the  name  of  "  "Waste  Land  Fund ; " 
and  a  valuable  Parish  Stock  has  often  been  accumulated  by 
this  means,  which  may  be  appropriated  to  any  purpose  the 
Vestry  pleases,  aad  is  thus  of  far  more  substantial  use  than  the 
right  of  common  over  those  pieces  of  ground  ever  was.* 

*  It  miut  not  be  forgotten  that  a  Constitutional  question  arises  here,  as  to 
the  right  of  any  present  enjoyen  to  destroy,  for  all  future  time,  that  property 
of  which  they  really  have  only  the  absolute  ownership  of  the  usufruct.  The 
P&rson  cannot  sell  the  glebe :  can  the  Parish  part  wiih  the  Common  right  in 
any  Common  Lands  ?  By  the  Common  Law  of  England  no  man  can  oonsent 
to  a  breach  of  Common  Right,  even  against  himself.  (See  5  Coke's  Reports, 
p.  64,  and  Yaughan's  Reports,  p.  337.)  Can  the  enjoyers  of  a  Common  Right, 
—enjoying  it  solely  by  virtue  of  the  perpetual  property  which,  as  a  Com- 
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Another  mode  of  making  these  enclosures,  is  by  Act  of  Par- 
liament. The  complication  of  rights  inyolved,  was  the  natural 
origin  of  this  method.  The  practical  result  of  it,  howeyer, 
comes  to  pretty  much  the  same  thing  as  that  of  the  former  one. 
By  each  mode  alike,  there  must  be  a  Public  Meeting  of  those 
interested,  and  the  assent  of  the  Majority  obtained.  Pormerly,  a 
special  private  Act  of  Parliament  was  applied  for  in  every  case. 
This  was  not  granted  without  proof  of  a  certain  full  proportion 
of  consents  by  those  interested;  and  certain  clauses  protectiye  of 
the  public  rights  and  interests  were  always  inserted.  There  was, 
however,  an  obvious  liability  to  abuse  in  this  system,  by  the  smug- 
gling in  of  clauses  unknown  to  the  mass  of  those  concerned. 
More  lately,  some  general  rules,  applicable  to  all  cases,  were 
wisely  adopted.  The  Act  of  41 G^.  UI.  c.  109,  was  the  first  that 
attempted  this.*  The  Act  of  6  A  7  Wm.  IV.  c.  115,  more  fully 
carried  out  the  object.  No  step  towards  enclosure  can,  under 
these  Acts,  be  taken  without  the  previous  consent  of  two-thirds 
of  those  iuterested,  nor  without  the  holding  oin  public  meeting 
for  discussion  of  the  matter,  after  full  notice.  This  is  an  im- 
portant point,  and  contrasts  most  fftvourably  with  the  anxious 

mcnaUy,  the  inhabitants  of  the  place  have  in  it^ — destroy  that  Common 
Bight  ?  Conmion  reason  seems  to  say.  No,  The  result  may,  no  doubt,  in 
particular  cases,  be  advantageous.  But  it  is  liable  to  grievous  abuse.  It  is 
setting  the  immediate  advantage  of  special  persons  against  the  permanent 
rights  of  the  inhabitants  of  a  place.  It  would  seem,  then,  that,  as  matter 
of  Principle,  the  only  Constitutional  course  b,  to  do  such  a  thing  voider  the 
tanction  of  the  General  Legishiture.  The  mode  of  detail  is  a  different  ques- 
tion. Modem  legislation  has  not,  in  point  of  &ct,  done  its  duty  in  this  be- 
half so  well  as  thoee  Parishes  where  the  compensation  paid  has  been  put  into 
a  Common  Parish  Stock,  which  can  be  applied  to  general  purposes  for  the 
oonunon  good.   This  it  the  true  and  only  $<nmd  cowne.  See  after,  p.  531  note. 

It  will  be  observed  that  these  remarks  apply  rather  to  **  ComvMmSf**  usually 
so  called,  and  lying  compact  together,  than  to  the  slips  of  what  are  more 
usually  called  "  Wagle"  lying  at  the  sides  of  the  roads.  In  the  case  of  the 
latter,  the  conversion  of  them  into  Book-land  by  the  Parish,  on  conditUme 
fvXly  indemnifying  the  PcuriA,  is  often  a  thing  of  unquestionable  propriety. 
And  it  is  to  theae  that  such  sales  as  are  alluded  to  in  the  text,  have  been,  in 
hct,  almost  entirely  confined.  This  distinction  is  important,  lliough, 
technically,  both  kinds  are  'common,*  practically  speaking  the  Boad-side 
Waste  and  the  Parish  Common  are  very  different  things.  See,  as  to  these  strips 
of  roadside  waste,  after,  pp.  467-469.    See  also,  p.  480  and  note  f. 

*  See  also,  in  connection  with  this  subject,  the  Acts,  29  Geo.  II.  c.  86 ; 
31  Geo.  n.  c. 41 ;  18  Geo.  HI. c.  81 ;  1  & 2  Geo.  IV.  c.  23  ;  l&2Wm.  IV. 
o.42,§2;  2Wm.IV.c.  42;3&4Wm.IV.  c.  85;  8&;4  Wm.  IV.  o.  87  ;  3A 
4  Vict.  0.  81. 
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desire  shown  in  later  Acts,  professing  to  have  great  regard  to 
the  public  interests,  to  shun  public  meetings,  and  to  get  ereiy- 
thing  done  in  the  dark,  by  hole  and  comer  means,  without  let- 
ting there  be  any  opportunity  for  discussion.  The  commis- 
sioners for  enclosing  and  allotting  are  also  to  be  chosen  at  a 
like  public  meeting.  There  are  several  other  proyisions,  which 
recognize  the  regard  due  to  the  consent  and  discretion  of  those 
concerned,  as  the  main  thing.  Mor  are  the  actual  rights  of  the 
General  Public  forgotten.  It  is  expressly  required  that,  before 
the  land  is  allotted,  sufficient  highways  shall  be  set  out ;  and 
there  is  a  further  and  very  valuable  provision,  that  no  such 
common  laud  shall  be  authorized  to  be  enclosed,  if  it  lies  within 
ten  miles  of  London,  or  within  different  specified  distances  of 
any  other  town,  according  to  the  size  of  the  town.  The  main- 
taining of  a  public  lung  is  paramount  to  the  results  of  the  mere 
improvement  of  the  land. 

The  Act  of  8  &  9  Vict.  c.  118,  consolidates  and  extends  the 
general  regulations  for  the  enclosure  of  commons.*  It  cannot 
be  "applied"  by  any  one  or  more  proprietors,  as  is  sometimes 
supposed.  It  practically  embodies  the  provisions  abeady  men- 
tioned, as  well  as  many  others.  In  several  respects  it  is  an 
improvement  upon  the  previous  regulations.  In  some  respects 
it  is  certainly  less  satisfactory.  Thus,  the  two-thirds  of  consents 
which  it  requires,  are  two-thirds  in  valite  only,  instead  of  includ- 
ing, as  the  former  Act  did,  number  also.  This  alteration  is  ex- 
tremely unjust.  The  interest  of  the  poor  man  in  his  one  acre  is 
as  much  to  him,  as  that  of  the  rich  man  in  his  thousand  acres.f 
And  this  Act  is  obliged  to  be  inconsistent  in  the  perpetration  of 
this  great  wrong.  For,  in  cases  where  a  class,  such  as  freemen, 
burgesses,  or  others,  enjoy  rights  of  common,  the  express  assent 

*  Functionarism  has  made  rapid  progress  sinoethe  beginning  of  the  reign 
of  William  the  Fourth.  Consequently,  this  Act  appoints  a  central  "  Com- 
mission ;**  which  is  renewed  by  an  annual  Act,  and  makes  its  annual  reports 
to  Parliament,  naming  the  Commons  proposed  to  be  endosed ;  whidi  Re- 
ports must  go  through  what  is,  unhappily,  but  the  mere  form  of  being 
confirmed  by  Parliament  before  the  enclosure  is  legalized^  Other  Acts  in 
force  on  the  subject  of  Commons'  Enclosure  are,  9  &  10  Vict.  c.  70 ;  10  &  11 
Vict.  c.  Ill  ;  11  &  12  Vict.  c.  99  ;  12  &  18  Vict.  c.  83 ;  14  &  15  Vict.  c.  53 ; 
15  ft  1 6  Vict.  c.  79  ;  and  17  ft  18  Vict.  c.  97.  It  has  already  been  remarked 
that,  no  sooner  does  an  engine  of  Functionarism  get  established,  than  it  sets 
to  work  to.  manufacture  means  and  excuses  to  perpetuate  and  extend  its 
existence  and  power.  It  becomes,  in  short,  a  regular  qficina  for  jobs  and  em- 
pirical Acts  of  Parliament.  f  See  before,  p.  63. 
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of  two-thirds  in  number  is  required.  But  public  meetings,  with 
full  notice,  are  still  required  to  be  held  in  every  case,  and  at 
every  step,  both  before  allotment  and  after ;  so  that  there  is 
every  opportunity  for  opposition,  suggestion,  and  rectification. 
It  ought  to  be  added,  that  it  is  prohibited,  by  the  express  pro- 
visions of  this  Act,  that  any  town  or  village  green  shall  be  en- 
closed ;  while  powers  are  given  to  make  allotments  for  purposes 
of  public  recreation,  and  other  allotments  for  the  labouring 
poor.  Both  these  last  provisions  are,  however,  unhappily  only 
powers.  They  are  not  made,  as  they  assuredly  should  be,  uni- 
versal requisitions;  and  they  are  otherwise  not  so  satisfactory 
in  their  details  as  could  be  desired. 

A  point  of  considerable  interest  and  importance  arises,  inci- 
dentally, out  of  the  subject  of  enclosures  of  waste  lands ;  which, 
while  it  shows  how  identified  aU  such  matters  are  with  the 
obligations  and  responsibilities  of  the  Parish,  well  illustrates 
the  practical  bearing,  at  this  day,  of  some  of  the  fundamental 
principles  touching  the  tenure  of  land,  upon  the  rates  and  bur- 
thens of  the  Parish  and  the  duties  of  its  officers. 

It  has  been  already  seen  that,  if  a  highway  is  out  of  repair, 
flooded,  or  from  any  other  cause  impassable,  any  passenger  may 
use  the  adjoining  private  land  with  as  much  freedom  as  if  it 
were  the  accustomed  highway.*  It  has,  moreover,  been  seen 
that  one  of  the  ancient  inseparable  obligations  upon  all  land 
in  the  kingdom  was,  the  maintenance  of  roads.f  Furthermore, 
it  has  been  seen  that  it  has  been,  from  of  old,  required  that 
there  shall  be  an  open  and  unenclosed  space,  of  at  least  two 
hundred  feet  in  depth,  on  each  side  of  every  highway.J  All 
these  matters  have,  in  point  of  fact,  an  intimate  relation  to 
one  another.  In  old  times,  highways  were  seldom  artificially 
made,  so  as  for  the  usual  track  to  be  sound  for  traffic  at  all 
times  of  the  year.  The  obligation  to  maintain  the  highway  was 
therefore  best  fulfilled,  by  leaving  imenclosed  a  width  of  open 
land  on  each  side,  sufficient  for  passage  whenever  the  accus- 
tomed road  should  be  impassable.  This  was  accordingly  done 
in  most  cases,  even  when  enclosures  of  former  wastes  came  to 
be  made ;  whence  it  has  happened,  that  there  are  strips  of  waste 
laud  at  the  sides  of  so  many  of  the  country  highways  through- 
out England  to  this  day.  But  it  has  also,  very  rightly,  followed 
from  these  conditions,  that,  if  any  owner  of  adjoining  land  has, 

*  Before,  p.  649.  f  Before,  pp.  104, 462.  %  Before,  p.  338. 
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in  later  times,  taken  on  himself  to  enclose  the  strip  of  waste 
lying  between  his  old  enclosed  ground  and  the  road,  he  becomes 
forthwith  liable  to  the  repair  of  the  road  itself.  This  is  a  con- 
sequence that  attaches  to  his  act,  in  strict  justice  and  logical 
rightness ;  and  it  is  a  striking  instance  of  that  rightneas  and 
justice  which  are  found  to  characterise  the  whole  of  the  Com- 
mon Law  of  England,  when  its  prineipleg  are  trulj  inquired  into 
and  understood.  The  endoser  would  appropriate  a  permanent 
personal  advantage :  it  is  right  that  he  should  compensate  for  it 
bj  incurring  a  co-extepsive  obligation. 

This  important  consequence  of  the  enclosure  of  strips  of 
waste,  ought  to  be  more  generally  known  and  acted  on  by  Pa- 
rish Authorities  than  it  is.  It  will  oftentimes  save  heavy  ex- 
penditure of  the  Parish  funds.* 

In  immediate  connection  with  the  same  point,  it  is  well 
to  mention  that,  whenever  a  strip  of  common  or  waste  adjoin- 
ing the  boundary  of  a  Parish  is  enclosed,  the  new  enclosure 

*  This  point  is  one  of  so  much  practical  importance,  and  at  the  same  time 
certainly  so  little  generally  understood,  that  it  ^vill  be  well  to  quote  a  few  of 
the  principal  authorities  on  it. 

"  The  public  are  entitled  to  a  good  means  of  passage ;  and  it  is  the  good 
means  of  passage  whioh  is  the  Highway,  and  not  only  the  beaten  track ;  for 
if  the  land  acyoining  is  even  sown  with  grain,  they  may  go  over  the  grain. 

"  If  there  is  a  common  Highway  which  has  been  always  repaired  by  the 
parish,  and  J.  S.  has  land  not  enclosed  near  adjoining  the  highway,  on  both 
sides  of  the  way ;  and  he,  for  his  own  profit,  encloses  his  land  on  each  side 
the  way ;  he  thereby  takes  upon  kifn^e^iho  reparation  of  the  Highway,  and 
frees  the  parith,  from  the  reparcUion  thereof:  and  he  will  be  liable  to  do  th&t 
repair  whenever  the  road  needs  it.  And  it  is  not  enough  for  him  to  make 
the  road  as  good  as  it  was  at  the  time  of  the  enclosure  ;  but  he  must  make 
a  perfect  good  road,  without  having  any  reference  to  the  state  of  the  road 
as  it  was  at  the  time  of  the  eodosure ; — ^for,  when  the  way  lay  through  the 
open  fields,  unenclosed,  the  Ring's  subjects,  whenever  the  road  was  found- 
erous,  went,  for  better  passage,  upon  the  fields  adjoining,  out  of  the  common 
track  of  the  road."— 1  Roll.  Ab.  190.  And  see  Henn's  case.  Sir  W.  Jones's 
Rep.  296. 

"And  if  the  way  [so  made]  is  not  sufficient,  any  passenger  may  break 
down  the  enclosure,  and  go  over  the  land." — 8  Salkeld,  182,  pi.  4. 

''  If  the  usual  track  is  impassable,  it  is  for  the  general  good  that  people 
should  be  entitled  to  pass  in  another  line." — Lord  Mansfield  in  Taylor  v. 
Whitehead,  Doughis  720.    See  also,  Absor  v.  French,  2  Shower,  28. 

**  If  one  enclose  land  on  one  side,  which  hath  been  anciently  enclosed  of 
the  other  side,  he  ought  to  repair  all  the  way ;  but  if  there  be  not  such  an 
ancient  enclosure  of  the  other  side,  he  ought  to  repair  but  half  that  way." — 
1  Hawk.  P.  C,  c.  82,  s.  7 ;  and  see  ib.  s.  6. 

The  strip  of  waste  lying  between  enclosed  land  and  the  road,  belongs. 


enoloseb'b  liability  to  bspaib  hiohwat.       469 

becomes  forthwith  liable  to  be  mted  to  that  Parish  next 
which  it  lies.* 

It  seems  well  not  to  dismiss  this  subject  without  remarking, 
that  some  further  regulations  might  be  most  properly  imposed, 
as  conditions  of  the  assent  of  Parliament  to  the  enclosure  of 
commons,  and  in  order  that  the  greatest  amount  of  good,  as 
well  to  the  permanent  (and  not  only  the  then  living)  com- 
monalty of  the  place  immediately  concerned,  as  to  the  general 
public,  may  be  secured  as  a  consequence  of  the  enclosure.  It 
is  an  admitted  constitutional  principle  that,  without  the  ex- 
press assent  of  Parliament,  no  folk-lands  can  be  converted  into 
book-lands.  Formerly,  the  obligations  of  the  trinoda  neeessitas 
(maintenance  of  roads,  bridges,  and  defences)  were  an  insepa- 
rable condition.  These  obligations  have  got  to  be  evaded ;  but 
it  must,  only  the  more  on  that  account,  clearly  be  right  that 
well-considered  conditions,  not  interfering,  of  course,  with  any 
existing  local  rights  or  independence,  should  be  laid  down,  as 
the  terms  of  an  assent  which  confers  in  itself  a  manifest  benefit 
on  those  asking  for  it.  It  has  been  seen,  already,  that  when 
Parish  Yestries  grant  the  enclosure,  they  usually  attach  the  con-r 
dition  of  a  substantial  contribution  to  the  Common  Stock. 

Instead  of  any  original  suggestions  being  here  offered,  some 
shall  be  quoted  which  were  put  forth  two  hundred  years  ago,  in 
a  publication  in  which  this  subject  is  better  treated  than  it  has 
perhaps  ever  elsewhere  been. 

In  1652  was  published, '  Common  Qooi :  or,  the  Improve- 
ment of  Commons,  Forrests,  and  Chases  by  Indosure.  Wherein 
the  Advantage  of  the  Poor,  the  Common  Plenty  of  all,  and  the 
Increase  and  Preservation  of  Timber,  with  other  things  of  Com- 
mon Concernment,  are  considered.  By  S.  T.'  (Silvanus  Tay- 
lor.) The  author  is  a  strong  advocate  for  the  enclosure  of  com- 
mons and  waste  lands,  an^  for  the  disafforesting  of  the  royal 
forests  and  chases.    He  is  anxious  that  all  this  should  be  done 

primd  facie,  to  the  owner  of  the  land,  and  not  to  the  Lord  of  the  Manor ;  so 
that  the  owner  may  UBually  enclose  it,  if  he  think  it  well  to  take  upon  him> 
self  the  above  obligations  and  liabilities.  See  Steel  v.  Prickett,  2  Starkie, 
468,  469  ;  White  v.  Hill,  6  Q.  B.  487 ;  Doe  v,  Hampson,  4  C.  B.  267  ;  and 
compare  R.  v.  Fleeknow,  1  Burrow  465,  and  before,  p.  464  and  nottf  as  to  cases 
where  special  circumstances  free  the  encloser  from  Uie  obligation  to  repair. 

See  fruther  on  the  subject^  the  case  of  R. «.  Stoughton,  1  Siderfin,  464,  and 
more  fully  reported  in  2  Saunders,  160  ;  and  Sir  £dward  Duncomb's  case, 
Cro.  Car.  866 :  also,  after,  p.  531  note*  *  17  Qeo.  II.  o.  37. 
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with  the  most  carefiil  regard  to  the  interests  of  the  poor  in 
eyery  pLice,  and  to  the  general  interests  of  the  State.  To  the 
latter  end  he  has  several  propositions,  as  to  the  promotion  of 
the  growth  of  timber,  etc.,  which  need  not  be  touched  on.  His 
propositions  to  the  former  end  shall  be  glanced  at. 

He  proposes  that,  in  the  case  of  every  enclosure  of  common 
lands,  one-fourth  part  should,  before  the  allotment  to  those  spe- 
ciallj  interested  (and  the  increased  value  of  whose  interest, 
consequent  upon  the  allotment,  makes  the  proposition  dearly 
a  just  one),  be  set  apart  for  the  good  of  the  poor.  This  fourth 
part  he  proposes  to  apply  in  a  manner  which  shows  great  dis- 
crimination and  very  enlightened  views.  Some  of  it  he  would 
appropriate  as  allotments  to  cottagers ; — not  in  ownership,  but 
as  tenants,  at  a  moderate  rent,  to  the  parish.  The  remainder 
of  this  fourth  part,  as  well  as  the  rents  of  these  allotments,  he 
would  have  "  employed  in  raising  work-houses" — ^not  pauper 
prisons,  but  strictly  trorA^-houses, — ''  and  stock  to  set  the  poor 
on  work  in  those  places  most  needful ;"  upon  the  principle, 
which  he  expressly  asserts,  that  "  he  that  will  not  work,  let  him 
not  eat,'*  though  the  Poor-laws  affirm  the  right  of  claim  to  par 
rish  aid.  He  puts  this  point  well.  He  urges  '*  the  erecting  of 
workhouses  and  setting  up  such  a  manufactory  that  may  invite 
to  labour,  not  by  force  ;  but,  where  you  meet  with  resolute  idle 
persons,  9uck  constrain  to  the  mill,  or  some  other  hard  labour ; 
then,  he  that  will  not  work,  let  him  not  eat :  man's  nature  is 
more  easily  drawn  than  driven." 

As  to  the  remainder  of  the  land,  he  proposes  in  the  alterna- 
tive,— either  that  a  fourth  part  shall  go  to  the  lord  of  the 
manor,  in  lieu  of  all  his  rights,  or  that  the  whole  shall  go 
among  the  free-  and  copy-holders,  they  paying  a  small  quit-rent 
on  each  acre.  And  he  urges  the  latter  mode  as  preferable, 
which  it  unquestionably  is.* 

But  he  adds  certain  conditions  as  indispensable  in  every  case 
of  enclosure.  Among  these,  he  would  require  that  every  twen- 
tieth acre  be  planted  with  wood  ;  which  he  recommends,  both 
for  the  beauty  these  "  dainty  scattered  little  groves  "  will  give 
to  the  landscape,  and  for  their  national  and  individual  advan- 
tage, in  securing  a  constant  and  abundant  supply  of  timber, 
and  in  affording  shelter  for  cattle.     He  adds : — *'  Let  the 

*  See  9  &  10  Vict.  o.  70,  8.  6 ;  and,  dvrecUy  conUro/ry  in  principle  and  efifect, 
12  &  18  Vict.  c.  83,  B.  5. 
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enclosers  be  enjoyned  to  leave  good  large  highwajs  ;  and, 
BO  left,  to  be  by  tbem  maintamed."  This  is  in  accordance 
with  the  ancient  principle  ;  and  would  save  Parishes  the  cost, 
often  now  very  considerable,  of  repairing  roads  only  brought 
into  existence  by  the  enclosure  of  lands  which,  as  thus  en- 
closed, give  so  great  and  imeamed  a  benefit  to  the  individual 
holders.* 

The  following  very  suggestive  quotation  is  not  the  least  re- 
markable part  of  this  interesting  publication. 

''  As  for  those  large  commons  in  Wales  (and  here  may  be 
taken  in  Yorkshire,  Lancashire,  and  other  of  those  northern 
counties  that  do  abound  with  Commons  and  Ignorance),  I  de- 
sire it  may  be  considered  if  not  requisite  to  a  quiet  in  Govern- 
ment, that  learning  be  furthered ;  and  that,  by  dividing  those 
large  Commons  into  five  equal  parts ;  and  that  one-fifth  part 
thereof  should  be  subdivided,  the  one  moiety  thereof  to  main^ 
tain  a  Free  School  in  every  parish,  to  teach  the  English  letter ; 
.  .  .  the  other  moiety  of  the  fifth  part  may  be  well  employed 
for  the  maintenance  of  a  Latin  Free  School.  .  .  .  This  little 
part  of  those  vast  Commons  thus  employed  would  not  be  lost, 
but  found  to  be  of  great  advantage  to  their  posterity.''  Not 
the  least  advantage  would  be  the  sense  of  identification  with, 
and  indebtedaess  to,  the  InstittUion  of  the  Pam^,  which  would 
grow  up  in  the  mind  of  every  one  educated  in  such  a  schooLt 
Very  different,  indeed,  is  such  a  proposal  from  modem  doc- 
trinaire notions  of  National  Education.  Our  author  adds  the 
following  words  as  to  the  value  of  these  genuine  Parish  schools : 
two  hundred  years  leave  his  language  unimprovable,  and  as 
ftdl  of  force  as  ever : — '*  I  am  siire  the  present  constitution  of 
schools  is  such  as  argues  a  deficiency  in  our  Government ;  and 
I  judge  the  education  of  youth  is  more  influential  than  judged 
by  many  pretenders  to  skill  in  civil  government.  There  are 
notions  of  this  subject  which,  if  applied,  after  a  few  years,  each 
of  them  may  be  of  a  more  conservative  nature  to  our  home- 
peace  than  a  thousand  armed  men.*';]; 

■  *  Section  9  of  17  &  18  Vict.  o.  97,  is  a  violation  of  the  Common  Law  and 
of  the  plainest  rightness.  It  is  merely  a  cover,  to  enable  Public  Obligations 
to  be  evaded  through  Secret  Influence.  See  p.  466  note.  The  ordinary  Law 
of  Highways  can  be  the  only  right  test  in  every  case. 

t  See  before,  pp.  9.  10.  t  See  before,  pp.  219,  337. 
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Section  XI. 

EKBOLMEKT. 
VOTEBS  AND  VOTINa. 

Fob  any  business  to  be  rightly  done,  it  is  necessaiy  to  know 
who  those  are  that  have  to  do  it.  In  nothing  can  this  be  more 
necessary  than  in  the  case  of  the  Institution  of  the  Parish. 
Very  artificial  methods  have  been  adopted,  of  late  years,  for 
making  some  enrolments ;  such  as  those  of  Voters  for  Membors 
of  Parliament,  for  Town  Councillors ;  etc.  In  dealing  with  the 
subject  by  Statute,  no  Principle  has  been  adopted.  On  the  con- 
trary, all  sound  principle  has  been  yiolated. 

There  is  no  such  constitutional  anomaly  vav^  rate-paying  test. 
It  did  not  enter  into  the  minds  of  our  fathers  to  ordain  that, 
because  a  man  does  not  fulfil  one  duty,  he  shall  be  excused  firom 
the  fulfilment  of  others.  They  held,  on  the  contrary,  the  com- 
mon-sense practical  rule,  that,  eyery  man  being  a  member  of 
the  special  community  in  which  his  lot  is  cast,  k^  owes  duties 
to  that  community,  all  of  which  he  is  bound  to  discharge ;  and 
which  the  community  must  see  that  he  does  discharge.  Whe- 
ther rate-paying  should  be  one  of  these,  is  quite  another  ques- 
tion. It  is  clearly,  however,  an  obligation  which  must  follow^ 
and  not  lead.  Bate-books  and  rate-paying  must,  under  a  sound 
system,  be  one  result,  and  not  the  foundation,  of  the  Boll  of 
Freemen,  whether  in  dealing  with  Parish  affairs,  or  for  any 
other  purpose.* 

It  is,  in  fact,  the  first  duty  of  every  Institution  of  Local  Self- 
Govemment  to  keep  its  own  Boll  perfect.  It  is  a  mere  badge 
of  servitude  for  any  Body  of  men  to  admit  any  one  else,  set 
over  them  by  external  authority,  to  determioe  who  is,  or  who 
is  not,  of  their  number.  This  is  a  question  that  every  man 
ought  to  feel  as  one  affecting  his  own  rights,  independence, 
and  responsibilities.  It  is  a  matter  as  to  which  no  other  tri- 
bunal ought  to  be  submitted  to,  than  the  constitutional  one  of 
the  judgment  of  peers.    No  "  revising  barrister,'*  or  any  other, 

*  See  before,  p.  64. 
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ought  to  be  let  inteTfere,  to  adjudge  that  which  roust  always  be, 
and  can  only  really  be,  within  the  cognizance  of  the  freemen 
themselyes.  Thus,  the  first  thing  always  required  to  be  done, 
at  those  periodical  inquiries  which  were  formerly  (and  which 
ought  still  by  law  to  be)  held  in  eyery  place,  was,  to  have  it 
ascertained  whether  the  Boll  was  complete.* 

The  actual  Common  Law  test  of  being  a  Parishioner,  and 
being  bound,  therefore,  as  well  as  entitled,  to  be  on  the  EoU,  is 
— the  being  an  Inhabitant.  This  has  always  been  so.  It  forms 
the  essence  of  all  the  Constitutional  Local  Courts  and  Institu- 
tions of  eyery  kind.  Inhabitancy,  not  '^  ratepaying,"  is  the 
only  right  test  of  the  Parish  Boll. 

Nor  must  it  be  forgotten  what  '' inhabitancy"  means.  It 
does  not  mean  that  the  person  is,i;hrough  all  day  and  night,  on 
the  spot.  It  means,  the  having  in  occttpation,  within  a  place. 
A  man  may  haye  his  house  in  one  Parish,  his  fields  in  another. 
He  thus  has  in  occupation,  howeyer,  within  each,  that  which 
immediately  affects  him  and  his  acts  and  thoughts.  He  is  in- 
terested in  the  management  and  well-being  of  each.  He  is  an 
"  inhabitant"  of  each.  As  it  was  well  expressed  more  than  250 
years  ago :— ^'  Where  he  lies,  sleeps,  or  eats,  doth  not  make  him 
a  parishioner  only ;  but,  forasmuch  as  he  numures  lands*  ^  in 
another  parish,  "  by  that  he  is  resident  upon  it,"  and  "  may 
come,  if  he  will,  to  the  assemblies  of  the  Parishioners  when 
they  meet  together."  t 

*  See  'Articles  of  Inquiry/  already  quoted^  p.  367. 

■)-  Coke,  5  Reports,  p.  67.  See,  also,  the  same  point  settled  long  before, 
in  the  Rolls  of  Parliament  of  21  Edw.  III.,  Petitionee  No.  7 ;  21  and  22  £dw. 
in.  Nos.  19, 26  ;  9  Heniy  lY.  No.  53,  etc.  The  point  as  to  who  is  an  "in- 
habitant'* is  one  of  so  much  practical  importance,  in  consequence  of  the 
wording  of  many  Acts  of  Parliament*  that,  while  the  case  in  Coke  thus  cited 
is  sufficient  to  meet  any  Rate  or  Bye-Law,  at  Common  Law,  it  will  be  useful 
to  refer  to  some  further  authorities.  All  go  upon  the  same  principle,  that 
an  "  occupier  "  is  an  ''  inhabitant"  for  all  purposes  except  such  as  require 
absolute  constant  personal  presence  (as  in  R.  v.  Adlard,  4  B.  &  C.  779).  See 
Coke  2  Inst.  pp.  702,  703.  Here  the  distinction  of  a  ''householder"  is 
pointed  out ;  a  distinction  which  is  important,  as  in  some  cases,  such  as  a 
member  of  a  Highway  Board,  the  qualification  of  being  a  "householder"  ia 
essential.  See  further,  Leigh  v.  Chapman,  2  Saunders,  423 ;  Woodward  «. 
Makepeace,  1  Salkeld,  164 ;  Atkins  v.  Davis,  Caldecott  Sett.  Cases,  315 ;  R. 
V.  Poynder,  1  B.  &  C.  178  ;  R.  v.  Hall,  1  B.  &  C.  123.  See  also,  GknTille's 
Reports  of  Cases  in  Parliament,  pp.  18,  142.  Compare  R.  v.  Pancras,  1  A. 
and  £.  80 ;  Fitch  v.  Fitch,  2  E^inasse,  543 ;  R.  v,  Kensington,  17  Law  Jl. 
Q.B.  332  ;  Fearon  v,  Webb,  14  Yesey,  13 ;  and  Att.  Oenl.  v.  Parker.  8 
Atkyns,  577. 


474  XNBOLMEHT. 

In  the  old  records  of  Parisbes,  the  entry  runs  nsuallj  in  the 
name  of  *'  the  inhabitants."  There  is  condusive  proof  that 
those  who  were  called  "Tilleins"  took  part  in  Parish  affairs,  as 
well  as  other  persons.  They  did  the  same  in  all  other  Local 
Institutions.* 

What  follows  from  being  one  of  the  Body  of  a  Parish  ia,  the 
liability  to  two  distinct  things.  And  the  fact  of  there  being 
these  two^distinct  things, — the  liability  to  which  has  eyen  be- 
come worked  into  a  proTerbial  phrase, — ^proves  the  inapplica- 
bility of  the  "  rate-paying"  test.  These  two  things  are,  bear- 
ing lot  and  paying  scot.  That  is  to  say  ; — each  inhabitant  is 
bound  to  fulfil  such  personal  duties,  for  and  on  behalf  of  the 
whole  Body,  as  shall  be  allotted  to  him  by  that  whole  Body  :  he 
is  aUo  bound  to  pay  his  share  of  tcot  (shot)  towards  every  ge- 
neral tax.  The  Offices  already  named  illustrate  the  former  of 
these  liabilities.  All  Parish  Bates  (and  not  any  one  of  these, 
in  particular)  illustrate  the  latter.f 

It  must  always  be  the  duty,  in  every  place,  of  those  who  are 
entrusted  by  the  parish  with  functions  requiring  a  knowledge 
of  all  the  inhabitants,  to  take  right  means  to  get  that  know- 
ledge ;  to  take  care  that  none  who  really  are  inhabitants  are 
let  avoid  their  duties  and  responsibilities,  as  to  either  lot  or 
scot. 

When  the  Boll  is  thus  kept  perfect,  it  will  be  an  easy  thing, 
— ^but  still  a  consequence  of  the  inhabitancy,  not  a  teH^ — to  as- 
sess each  for  his  quota  of ''  scot,"  his  contribution  to^nrda  any 
rate  or  tax;  whether  made  by  the  Parish  on  itself  for  its  own 
general  purposes,  or  required,  by  the  general  l4pgislature,  to  be 
contributed  towards  National  purposes  by  the  Parish,  as  one  of 
the  fourteen  thousand  similar  bodies  in  the  kingdom. 

All  the  older  records  show  this  sound  and  practical  course  to 

*  See,  for  instance,  Inquisitionee  Nonarum,  ffolcoU,  Co.  Bedford :  6  pa- 
rithioners  sworn,  though  it  ia  expressly  stated  that  the  parish  contains  none 
except  a  few  villems.  Compare  with  St.  Stephen's  and  St  Bartholomew's, 
Co.  Hants  (Sath*) ;  where  no  inhabitants.  And  see  the  introduction  to  the 
Inquisitio  Kliensis  (Domesday  Book) ;  where  six  villeins  fix)m  each  pariah  are 
expressly  named,  as  joining  in  making  the  return.  And  so,  in  the  Laws  of 
Athelstan,  the  "  Bishops,  Thanes,  Counts,  and  ViiUim"  are  stated  to  make 
the  Law.  '  Ancient  Laws  and  Institutes,'  vol.  i.  p.  216.  See  also  before,  pp. 
86,  52. 

t  "  By  the  Common  Law,  all  the  parishioners  who  pay  soot  and  lot  have 
a  right  to  be  of  the  Vestry."  Lord  Kenyon,  in  Berry  v.  Banner,  1  Peake, 
161.    See  after,  p.  477  note. 
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have  been  the  one  adopted.  And,  though  common  language 
in  our  day  tends  to  obscure  the  subject,  and  the  most  vicious 
and  unsound  practice  has  been  introduced  in  the  making  of 
other  Bolls — such  as  those  for  Parliamentary  and  other  elec- 
tions— ^the  Parish  Boll  still  rests,  for  the  most  part,  on  the  above 
principle. 

The  application  of  this  principle,  and  no  other,  in  canying 
out  the  Statute  of  43  Eliz.  c.  2,  has  been  often  empirically  taken, 
however,  in  modem  times,  as  a  foundation, — ^instead  of  as  what 
it  really  is,  an  illustration.  This  is  anomalous  enough ;  for 
there  were  parish  taxes  made  and  levied  often  and  long  before 
that  Act  was  passed.  But  the  continually  growing  importance 
and  difficulty  as  to  the  administration  of  the  Poor  Law,  have 
been,  no  doubt,  the  cause  why  the  tax  made  for  that  purpose 
became  taken,  in  practice,  as  a  sort  of  basis  for  common  re- 
ference. And  this,  although  that  tax  is  a  personal  tax,  while 
the  Highway  Bate  is  a  tax  on  property.  It  is  important,  how- 
ever, to  the  present  point,  to  fix  attention  on  the  fact,  that  the 
words  of  this  Statute  of  Elizabeth  are,  that  the  overseers  shall 
"  raise,  weekly  or  otherwise,  [the  needed  stock],  by  taxation  of 
every  inhahitantf  parson,  vicar,  and  other,  and  of  every  occupier 
of  lands,  houses,  tithes  impropriate,  propriations  of  tithes,  coal- 
mines,  or  saleable  underwoods,  in  the  said  parish" 

Beference  to  old  Vestry  Minutes  shows  that  the  Parish 
itself^  by  bye-laws,  often  forbids  those  who  will  not  fulfil  their 
obligations,  either  as  to  scot  or  lot,  to  enjoy  corresponding 
benefits.  Nothing  can  be  more  just.  If  a  man,  being  an  in- 
habitant, neglects  to  bear  the  lot  or  pay  the  scot,  each  of  which 
is  due  from  him  in  that  character,  he  has  no  right  to  expect  to 
be  let  enjoy  any  of  the  privileges  which  would  otherwise  belong 
to  hini  as  one  of  the  community,  and  which  arise  out  of  the  fact 
of  being  a  member  of  a  Political  Community.  Bights  and  obli- 
gations ought  always  to  be  felt  to  be  co-eoptensvoe.  This  is  too 
often  forgotten.  The  selfish  system  of  our  time,  begets  and 
cherishes  the  forgetfulness  of  this  first  element  to  the  soimd 
existence  of  a  State. 

The  Act  of  58  Geo.  III.  cap.  69,  appears  to  have  been  in- 
tended to  do  no  more  than  give  declaratory  expression  to  the 
principle  thus  stated.  But  the  attempt  to  express,  by  statute, 
what  is  plain  and  simple  enough  when  left  to  the  Common 
Law,  very  generally  proves  a  failure.    So  it  is  here.    It  is 
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enacted  that  "  every  inhabitant  present,  foho  shaU,  by  the  hist 
rate  which  shall  haye  been  made  for  the  relief  of  the  poor,  haTe 
been  assessed  and  charged  upon  or  in  respect  of  any  annual 
rent,  etc.,  shall  he  entitled"  to  Yote. 

Thus  was  an  apparent  "  rate-paying  "  teet  created ;  whence, 
misunderstood,  much  mischief  and  wrong  have  grown  up.  And 
hence  the  rate-book,  and  the  rate-book  alone, — ^and  that,  one 
rate-book  out  of  the  seyeral  different  sorts  there  are  in  eveiy 
Parish, — ^has  become  looked  upon,  but  erroneouslyy  as  the  Hdl 
of  the  Parishioners.  It  is  said  erroneously;  first,  becauae  eyen 
the  aboye  clause  is  incliuive  only,  not  exclusive  in  its  terms : — 
second,  because  no  other  rate-books  are  bound  by  the  contents 
of  this  one,  howeyer  much,  as  matter  of  conyenience,  one  may 
be  used  to  help  in  framing  the  others.  It  may  happen,  and 
does,  in  fiict,  often  necessarily  happen,  that  some  assessments 
are  omitted  in  the  Poor-Bate  Book  which  are  included  in  the 
Highway-Bate  Book.  It  is  unquestionable  that  eyeiy  inhabit- 
ant whose  name  is  contained  in  the  latter  book,  is  entitled  to 
yote  on  all  matters  under  the  Highway  Act,  and  at  all  ordinajy 
Vestries ;  and  is,  to  all  intents  and  purposes,  a  true  Parish- 
ioner.*   The  same  holds  as  to  other  rates.f 

The  hopelessness  and  failure  of  Statutory  attempts  at  defini- 
tions,  were  illustrated  in  the  case  of  the  yery  clause  just  quoted. 
In  the  yery  next  session  of  Parliament,  its  wording  had  to  be 
*'  amended."]:  This  amendment  merely  brought  the  Common 
Law  somewhat  more  clearly  out  of  the  doubt  that  the  Act  of 
the  previous  year  had  thrown  roimd  it, — though  it  was  firee 
from  doubt  before  that  Act  passed.  The  amendment  explained, 
better,  who  an  ''inhabitant "  is, — according  to  the  long-settled 
Common  Law,  as  already  shown. 

*  So  clearly,  indeed,  ib  this  the  case,  that  the  Act  69  G«o.  III.  cap.  12, 
Bee.  22,  in  giving  power  (oontrary  to  the  rule  of  the  Common  Law)  to  oom> 
pounders  of  certain  rates  to  Vote,  in  respect  of  the  premises  compounded  for, 
"  as  inhabitants  of  the  Parish,"  explicitly  limits  and  confines  this  power  to 
the  occasions,  only,  of  meetings  "for  the  execution  of  the  Icnetfor  the  rd^f 
qf  the  poor,  or  for  the  consideration  of  any  matter  or  question  in  relation 
thereto."  This  ikot  is  very  noteworthy.  This  Act  was  passed  the  next  year 
after  the  one  above  quoted.  Though  these  persons  vote  in  cases  as  to  the 
Poor  Laws,  they  do  not  become  Parishioners,  and  cannot  vote  in  cases  as  to 
Highways,  or  tiie  Church,  etc.  See  after,  p.  480,  and  Chap.  YIII.  See.  4, 
as  to  compounding  for  rates. 

i*  See  the  last  two  authorities  cited  in  the  note  to  p.  478 :  also  the  note  on 
next  page.  1^  59  Geo.  III.  cap.  85. 
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The  Statute  of  58  G^.  III.  has  another  section,  which  the 
attempt  at  definition  made  necessary.  ''When  any  person 
shall  have  become  an  inhabitant  of  any  parish,  or  become  liable  to 
be  rated  therein^  since  the  making  of  the  last  rate  for  the  relief 
of  the  poor  thereof,  he  shall  be  entitled  to  vote  for  and  in 
respect  of  the  lands,  tenements,  and  property  for  which  he 
shall  have  become  liable  to  be  rated,  and  shall  consent  to  be 
rated,  in  like  manner  as  if  he  should  have  been  actually  rated 
for  the  same."*  This  section  is  clearly  intended  to  bring  the 
matter  nearer  to  the  Common  Law  simple  test;  to  declare 
that,  as  soon  as  a  man  becomes  an  Inhabitant,  he  becomes  a 
Parishioner  for  all  purposes.  It  still  leaves  the  matter  very 
imperfect,  however.  It  can  only,  by  its  own  terms,  apply  to 
cases  that  have  occurred  since  the  making  of  the  last  Poor-rate. 
Sut  cases  are  occurring  every  day,  in  which  names  were, 
either  intentionally,  or  more  commonly  accidentally,  omitted 
on  the  last  Poor-rate,  whose  owners  were,  nevertheless,  then 
inhabitants.  If  this  section  were  all  there  was  for  it,  such 
cases  would  be  excluded ;  and  it  would  do  no  more  than  open 
the  door  to  a  very  easy  and  effectual  way  of  fraudulently  tam- 
pering with  the  votes.  Happily,  as  usual,  the  Common  Law 
comes  to  the  rescue. 

Five  and  thirty  years  after  the  passing  of  the  last-named  Act, 
another  Act  was  passed,  in  order  to  remedy  the  consequences 
(long  felt,  but  all  this  time  unremedied)  of  another  section  in 
that  Act,  next  following  the  one  last  quoted.t  By  the  section 
in  question  it  is  enacted,  that  no  one  who  shaU  have  refused 

♦  58  Geo.  ni.  c.  69,  s.  4. 

t  Another  Btrange  blunder  in  the  wording  of  this  section  (the  fifth)  was 
corrected  by  an  Act  of  the  next  session,  59  Geo.  III.  cap.  85,  sec  3,  already 
named.  It  is  certainly  exceedingly  instructive  to  note  these  numerous 
blunders  (four  have  thus  been  enumerated  in  this  one  Act,  on  this  one  matter) 
in  Acts  which  pretend,  as  this  does,  to  regulate  and  settle  things.  It  is  the 
strongest  comment  on  the  folly  of  doctrinairism  and  empirical  legislation. 
One  thing  is  to  be  observed ; — that,  in  all  the  sections  of  this  Act,  care  seems 
to  have  been  taken  to  make  it  only  directory  and  tTiclusive — not  erclusive ; 
— to  avoid,  in  fact,  any  exclusive  words.  It  is  a  well-known  rule  of  con- 
struction of  Acts,  that  no  man  can  be  deprived  of  a  firanchise  except  by  ex- 
press words.  "  A  Statute  made  in  the  affirmative,  without  any  negative  ex- 
press or  implied,  doth  not  take  away  the  Common  law,"  Coke,  2  Inst.  200.  So 
far  CL8  it  goes,  therefore,  and  in  accordance  with  the  Principles  above  ex- 
plained, the  Act  is  declaratory :  but  it  cannot  operate  to  exclude  any  "  inha- 
bitant "  from  voting  in  accordance  with  the  obligations  and  rights  which  he 
has  at  Common  Law.     See  before,  p.  474  notef. 


478  XVBOLMXlfT. 

or  neglected  to  pay  any  rate  for  the  relief  of  the  poor  whid 
shall  be  due  from,  and  shall  have  been  demanded*  of,  him,  ahiL 
be  able  to  vote  or  be  present  in  any  Vestry  of  that  parish. 
The  intention  of  the  section  was  perfectly  sound  and  constitu- 
tional, as  has  been  already  shown.    But,  as  worded,  it  only 
serres  further  to  illustrate  the  imperfection  and  mischief  of 
statutory  attempts  to  define  the  Common  Law.     No  length  m 
time  for  the  demand  is  limited.     This  gare  a  palpable  meiss 
for  defrauding  men  of  their  Yotes  by  trickeiy  and  surprise ;  si 
payment  of  a  newly-made  rate  may  be  demanded  of  a  man  as  be 
walks  into  the  Yestiy.     A  Bye-Law  made  by  any  place  can  be 
remedied  by  each  place,  so  soon  as  any  attempt  to  pervert  it  is 
seen.    Five  and  thirty  years  have  been  necessary  to  remedy  the 
obvious  liability  to  perversion  of  the  above  section.   By  the  16 
and  17  Vict.  cap.  65,  it  was  enacted  that  no  person  shall  be 
required,  in  order  to  be  present  or  vote  at  Vestry,  to  hsTie 
paid, — that  is,  whether  demanded  or  not, — ^any  poor  rate  which 
shall  have  become  due  within  three  calendar  months  before  such 
Vestry.    This  limitation  is  reasonable  and  proper. 

Any  man  is,  therefore,  entitled  to  vote,  who  is  a  bond  Jidt 
"  inhabitant"  of  a  parish,  whether  his  name  be  in  the  rate-book 
or  not.  But,  as  it  is  the  duty  of  those  who  make  the  rates,  to 
assess  every  man,  the  different  Eate-books — ^but  not,  necessarily, 
any  particular  one— in  which  these  assessments  are  stated,  will 
at  all  times  represent,  with  few  exceptions,  the  Boll  of  inhabit- 

ants.t 

It  has  been  already  pointed  out  that  such  inhabitancy  ought 
always  to  be  one  in  fact,  and  in  good  &ith,  and  not  colourable 
merely.  The  Common  Law  provided  for  this,  by  the  test  of  a 
year  and  day's  residence.^  Unless  a  test  of  fact  and  good  £uth 
is  thus  applied,  the  door  is  again  opened  to  fraudulent  tamper- 
ing with  votes  at  elections  and  pollings,  to  an  enormous  extent, 
and  far  surpassing  what  have  been  already  pointed  out.  It  is 
easy,  at  a  week's  or  even  a  day's  notice,  to  manufacture  any 
number  of  votes,  by  bringing  up  men  who  suddenly  pretend  to 

*  The  importance  of  these  words  will  be  seen  by  reference  to  5  &  6  Wm.  IV. 
e.  76.  B.  9.    See  ex  parte  Cooper,  Q.  B.  12  Nov.  1856. 

t  As  to  compounding  for  Rates,  and  what  effect  this  has  on  Yotingy  see 
after,  p.  480.  The  bearings  of  what  is  popubirly  known  as  Stniges  Boime'i 
Act  have  been  already  considered,  pp.  62,^63. 

X  See  before,  pp.  63,  64. 
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liave  "  become  inhabitants  since  tbe  making  of  tbe  last  rate/* 
by  tbe  nominal  occupation  of  a  cottage,  or  a  sbed,  or  a  comer 
of  a  field.  As  soon  as  tbe  object  of  these  manufactured  votes 
is  gained,  tbe  pretended  new  occupiers  are  beard  of  no  more. 
But  in  tbe  mean  time,  inasmuch  as  no  rate  can  have  been  "  de- 
manded "  of  the  new  occupier,  the  above  Act  of  16  &  17  Vict. 
c.  65  does  not  apply,  so  as  to  exclude  tbe  colourable  occupier  in 
consequence  of  non-payment  of  rates.  No  Statute  meets  this 
fraud.    Besort  must  be  again  had  to  the  Common  Law. 

This  is  no  imaginary  mischief.  It  is  a  trick  that  is  often  re- 
sorted to  on  the  occasion  of  sharply-run  contests.  It  is  one  of 
tbe  examples  of  the  evils  drawn  in  by  the  Polling  system  ;  for, 
when  no  Vote  can  be  taken  except  at  the  open  meeting  of  those 
met  actually  to  deliberate,  and  there  to  determine,  there  is  no 
afber-time,  giving  the  opportunity  for  such  fraudulent  manufac- 
ture of  Votes. 

The  cure  for  such  a  mischief  is,  the  application  of  the  Com- 
mon Law  principle  and  test  already  explained.  Much  is  to  be 
done  by  the  Parish  Officers  feeling  a  right  sense  of  the  import- 
ance and  responsibility  of  maintaining  the  exactness  of  the 
Parish  enrolment  Books.  Inasmuch  as  two  people  cannot  be 
separately  rated  for  the  same  house  at  the  same  time,  if  one  is 
the  known  rate-payer,  the  fraud  of  any  attempt  to  foist  in  other 
colourable  occupiers  of  parts  of  the  same  premises,  will  be  pal- 
pable, and  the  votes  thus  attempted  to  be  manufactured  must 
be  at  once  rejected.* 

More  than  all,  let  those  concerned  thoroughly  understand 

*  A  difficulty  sometimes  arises,  under  the  59  Qeo.  III.  c.  85,  s.  8,  which 
states  that,  "  where  two  or  more  of  the  mhabttafUs  pretaU  shall  be  joinU/y 
rated,  each  of  them  shall  be  entitled  to  vote  according  to  the  proportion  and 
amount  which  shall  be  borne  by  him  of  the  joint  charge  ;  and  where  one 
only  of  the  persons  jointly  rated  shall  attend,  he  shall  be  entitled  to  vote 
according  to  and  in  respect  of  the  whole  of  the  joint  charge."  This  is  in- 
tended to  apply  to  the  plurality  system ;  so  that,  if  there  are  more  than  one 
votes,  they  may  be  divided  among  those  jointly  rated.  But  the  voters  must 
be,  in  any  event,  bond  fide  joint-tenants,  or  partners.  A  colourable  joint 
rating  of  several  for  one  small  tenement  will  be  a  mere  fraud  ;  and  it  is  the 
duty  of  the  Parish  Officers  to  ascertain  who  is,  in  each  case,  the  bond  fide 
responsible  occupier,  and  to  enter  his  name  only  on  the  rate-books.  Accord- 
ing to  R.  V,  Hall,  1  B.  and  C.  128,  and  R.  v.  Poynder,  ib.  178,  each  mem- 
ber of  a  bond  fide  partnership  is  liable  to  bear  his  lot,  if  the  firm  is  put  down 
as  the  occupier  and  charged  with  scot.  It  follows  that  each  of  such  part- 
ners is,  in  every  sense,  an  "  inhabitant,"  and  so  has  a  vote.  As  in  all  other 
cases,  the  bona  fides  of  the  &ct8  is  the  question  in  each  instance. 
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the  fiictfl  of  the  case.  The  spirit  and  principle  of  the  Law,  and 
the  public  opinion  within  eyeiy  Parish,  will  then  be  the  smest 
preventive  to  the  attempt  at  such  fraudulent  tampering-  with 
votes. 

It  must  be  observed  that,  the  right  of  voice  and  rote  being 
inherent  in  every  parishioner,  although  it  is  open  to  the  Vestry 
to  determine,  on  each  occasion,  the  course  it  will  take  in  Vot- 
ing,* it  cannot  tie  up  the  free  action  of  the  parishioners  for 
future  similar  occasions.! 

It  win  be  necessary,  when  questions  are  put  to  the  Vote,  to 
bear  in  mind  their  subject ;  as  those  entitled  to  Vote  will,  in 
consequence  of  some  modem  enactments,  which  have  intro- 
duced the  highly  unconstitutional  system  of  eampounding  for 
a  man's  rights  and  liabilities,  differ  in  different  cases.  On  any 
question  or  election  relating  to  the  Church  or  the  Officers  con- 
nected with  it,  or  any  other  Parish  matter  except  the  Poor  and 
Highways,  every  '*  inhabitant,'*  without  exception,  can  always 
vote.  In  questions  concerning  Highways,  some  of  the  inhabit- 
ants may  be  deprived  of  their  Common  Law  right  to  rote,  as 
the  rates  of  Houses  under  £6  a  year  rateable  value  may  be 
compounded  for.  This  only  applies,  however,  if  the  Act  has 
been  formally '*  adopted  "  by  the  Vestry 4  In  questions  con* 
ceming  the  Poor,  the  number  of  Voters  may  be  still  more  cut 
down,  as  a  power  of  compounding  for  houses  of  a  certain  de- 
scription, and  bearing  a  rental  between  £20  and  £6  a  year,  is 
put  in  the  hands  of  the  Ve8try.§  In  this  case,  as  in  the  last, 
the  Act  must  have  been  formally  '^  adopted  "  by  the  Vestry  for 
it  to  be  of  force.  No  exclusion  of  inhabitants  under  this  Act 
applies,  however,  to  the  case  of  Highways,  or  to  any  other 
matters  of  Parish  business  except  those  touching  the  Poor.|) 

It  follows,  clearly,  that  the  Parish  Officers  ought  to  have, 
and  keep  regularly  corrected,  a  Book  with  the  name  of  every 
occupier  in  the  Parish  enrolled  in  it,  as  well  as  the  Bate  Books 
themselves ;  inasmuch  as  no  one  of  the  latter  will  (in  case  either 
of  the  above  named  Acts  has  been  ''adopted")  correctly  show 

*  See  before,  p.  59. 

t  See  Mawly  v.  Barbet,  2  Espinaase,  689.  Compare,  for  the  principle 
involved,  R.  v.  Spenoer,  3  Burrow,  1827 ;  R.  v.  Head,  4  i&.  2515;  and  be&ve, 
p.  464  note, 

t  The  Act  IB  13  k  14  Vict.  c.  99.    See  after.  Chap.  YIII.  Sec.  4. 

§  59  Geo.  III.  c.  12,  b.  19.     See,  however,  before,  p.  476  wiU, 

II  See  p.  476  note.  See,  as  to  compounding  for  rates,  Chap.  YIII.,  Sea  4. 
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who  are  those  entitled  to  vote  on  the  different  questions  and 
elections  that  must  arise.* 

It  has  been  already  seen  that  the  Churchwardens  are  the  re- 
turning officers.  It  is  their  duty  to  take  care  that  every  elec- 
tion, and  every  occasion  of  voting,  is  properly  conducted  and 
effectually  carried  out.f  They  should  take  care,  whatever  the 
question  may  be,  that  it  is  clearly  and  truly  before  the  mind  of 
every  voter,  and  that  there  is  no  danger  of  misapprehension, 
as  to  either  the  thing  to  be  voted  on  or  the  time  and  place 
of  voting. 

One  very  common  mode  of  meeting  a  resolution,  is  by  moving 
"  the  previous  question."  But  it  is  surprising  how  few  persons 
know  what  this  motion  means,  and  what  are  its  consequences. 
"  The  previous  question  "  means,  that,  instead  of  the  resolution 
itself  which  has  been  moved,  or  any  amendment  thereto,  being 
put  to  the  meeting,  the  question  shall  first,  and  at  once,  be  put, 
whether  or  not  the  propoised  Kesolution  shall  be  even  now  put 
to  the  vote  at  all.  The  person  who  moves  "the  previous 
question"  really  votes  against  what  would  ordinarily  seem  his 
own  motion :  that  is,  he  and  his  followers  vote  against  the  pre- 
vious question ;  they  vote  that  "  the  rcHolution  shall  not  be  now 
put."  If  this  negative  vote  is  carried — ^if  the  "noes"  are 
highest  on  "the  previous  question" — the  original  resolution 
falls  to  the  ground.  But  if  the  "  ayes  "  have  it,  the  original 
resolution  must  be  at  once  put.  There  cannot,  after  the  pre- 
vious question  has  been  put,  be  any  Airther  debate,  nor  any 
adjournment ;  and  no  amendment  whatever  to  the  original 
resolution  can  be  put.  It  is  the  simple  age  or  no  upon  the 
resolution  itself,  which  must  be  separately  and  substantively 
put  to  the  Vote.  The  vote  upon  "  the  previous  question  "  is,  in 


*  See  Ex  parte  Joyce,  23  L.  J.,  M.  C.  153,  for  an  example  of  the  confu- 
sion that  Bometimea  arises,  through  the  iiregolaritiee  in  yoting  that  are  liable 
to  spring  out  of  these  departures  from  the  plain  and  simple  principle  of  the 
Common  Law. 

t  See  before,  p.  268,  and  the  case  there  cited,  as  to  Voting  for  Committees 
by  lutt.  As  to  Voting  for  a  single  officer  or  servant,  where  there  is  a  com- 
petition between  several,  the  very  judicious  course  of  reducing  the  number 
of  candidates,  by  striking  off  the  lowest  on  each  of  an  equivalent  number  of 
successive  votes,  till  the  number  is  reduced  to  two,  and  then  taking  a  final 
vote  between  these  two,  is  unquestionably  the  best.  (See  £x  parte  Le  Cren, 
2  D.  and  L.  571).  Though  no  Vestry  is  bound  to  adopt  this  course,  its 
obvious  fiumeae  reoommeDds  it  to  general  adoption. 

T 
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fact,  the  passing  of  a  Bye-Law  that  a  certain  specific  resolatiaD 
shall  or  shall  not  be  then  put  to  the  Vote. 

If  another  amendment  has  been  moved  before  '^  the  previous 
question,"  that  amendment  must  be  disposed  of  before  *'  tbepi«> 
vious  question  *'  can  be  put.  If  the  amendment  is  carried,  '^  the 
previous  question"  must  either  be  withdrawn,  or  it  will  ^(^j 
to  the  amended  resolution  instead  of  the  original  one.  After 
**  the  previous  question  "  has  been  proposed,  no  one  can  propose 
any  amendment,  unless  the  demand  of  a  vote  on  the  previous 
question  is  withdrawn.  A  motion  for  adjournment  may,  how- 
ever, be  made  at  any  time;  and  this  must  be  settled  even 
before  "the  previous  question,"  as  it  is  the  right  of  every 
meeting  to  secure  to  itself  the  full  opportunity  for  discussion  ;* 
— and  the  motion  for  "  the  previous  question,"  necessarily  em- 
braces the  whole  subject,  as  it  involves  the  full  consideration 
and  discussion  of  the  propriety  of  putting  the  original  Besolo- 
tion,  or  refusing  to  let  it  be  put  at  all. 

It  must  be  remembered  that  there  can  never  be  an  amefki- 
ment  upon  an  amendment  before  a  meeting,  at  the  same  tima 
Else,  business  could  never  go  on.  One,  two,  or  more  amend- 
ments to  an  original  resolution  may  be  proposed;  each  of 
which,  unless  superseded  (as  such  an  amendment  always  will 
be)  by  its  inconsistency  with  one  already  adopted,  will  be  put 
to  the  vote  and  disposed  of  in  the  order  in  which  it  is  proposed. 
When  an  "amendment"  is  carried,  the  resolution,  as  tktu 
amended,  must  afterwards  be  put  to  the  Vote  as  the  actual 
resolution ;  and  upon  this,  thus  put,  any  amendment  (not  heing 
inconsistent  with  the  amendment  already  accepted),  or  "  the  pre- 
vious question"  itself,  can  be  proposed.  A  man  may  honestly 
prefer  one  form  of  Besolution  to  another,  and  therefore  vote 
for  it ;  though  he  would  rather  have  none  at  all,  and  so  pro- 
poses, at  last,  "  the  previous  question." 

The  demand  of  a  vote  on  the  previous  question^  is  thus,  in 
fact,  calling  for  a  vote  on  the  applicability  of  the  Principle  in- 
volved in  the  Besolution  itself  which  is  actually  before  the 
meeting.  It  is  oftentimes  the  most  convenient  way  of  bringing 
the  true  question  to  issue.  But  its  nature  should  be  made 
thoroughly  understood.t 

It  will  always  be  a  convenient,  and  it  is  a  very  inexpensive, 

*  See  before,  pp.  66,  57. 

t  See,  generally,  as  to  the  daties  of  Oftatrmofi,  before,  pp.  58-^0. 
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course,  in  case  a  Poll  takes  place,  to  have  the  Eesolution  itself, 
with  a  notice  of  the  arrangements  for  Voting,  together  with  a 
Voting  card,  printed,  and  sent  round  to  every  occupier.*  No 
one  can  thus  plead  ignorance  either  of  the  subject  or  the  oppo:^' 
tunity.  The  delivery,  at  the  time  of  Polling,  of  the  Voting 
cards,  wiU  form  an  important  check  upon  the  correctness  of 
the  Poll  Book  itself.  If  any  person  happens  to  forget  his 
voting  card,  one  should  be  filled  up  for  him  on  the  spot.  All 
the  cards  with  "  aye*'  should  be  put  in  one  basket :  all  with 
"  no"  in  another.  At  the  end  of  the  poll,  or  of  each  day's  poll 
if  it  last  more  than  one  day,  the  cards  in  each  basket  should  be 

*  In  the  hope  that  it  may  be  found  a  practical  help  to  those  who  seek  to 
promote  sound  Pariah  action,  I  subjoin  forma  for  this  notice  of  Poll  and 
oard.  To  illustrate  the  matter,  the  previous  qaettion  is  here  taken  as  the 
amendment. 

(1.)  Fonn  of  Notice  of  Poll 


"PARISH  OP  LITTLETON. 


Notice  of  Poll. 
Whereas,  at  a  Vestry  Meeting  holden  in  Littleton  Chnrch,  on  Thursday,  the 

28th  day  of  May,  1857, 

It  was  moved  by  Mr.  William  Jones  and  seconded  by  Mr.  Laurence, 

"That  the  Small  Tenements  Bating  Act  (13  &  14  Yict.  c.  99)  be  adopted 
within  this  Parish." 

Whereupon  Mr.  Simson  moved  and  Mr.  Williams  seconded, 

"The  previous  ql'ESTION"  (that  is  to  say,  that,  instead  of  putting  the 
Besolution  or  any  Amendment  thereto  to  the  Vote,  the  question  should  first 
be  put  to  the  Vote,  whether  or  not  the  proposed  Resolution  shall  be  even 
put  to  the  Vote  at  all). 

Whereupon,  the  question  having  been  accordingly  put  to  the  Vote,  by 
show  of  lumds,  "That  the  Eesolution  be  now  put,"  this  was  declared  lost  by 
a  majority. 

Whereupon  Mr.  William  Jones,  as  the  mover  of  the  original  Resolution, 
demanded  a  Poll,  and  asked  us,  the  Churchwardens  of  the  Pariah  of  Littleton, 
to  declare  and  give  Notice  of  the  days  and  times  thereof. 

Whereupon  it  was  resolved,  at  the  said  Vestiy,  and  we  the  Churchwardens 
did  then  declare  and  give  Notice,  That  the  Poll  of  the  Parishioners,  on  the 
above  question,  will  be  taken  in  the  Vestry  of  Littleton  Church, 

On  Monday,  the  Ist  day  of  June,  1857,  between  the  hours  of  10  a.m.  and 
4p.M; 

On  Tuesday,  the  2nd  day  of  June,  1857,  between  the  same  hours ; 

And  on  Wednesday,  the  8rd  day  of  June,  1857,  between  the  same  hours. 

On  which  last-named  day  and  hour  the  said  Poll  will  dose. 

And  thereupon  it  was  unanimously  resolved.  That  the  said  Vestry  should, 
at  its  rising  on  the  said  28th  day  of  May,  adjourn  to  the  said  Monday,  the 
ist  day  of  June  next,  at  Littleton  Church  aforesaid,  at  10  o'clock  in  the 

T   2 
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counted,  and  tbeir  number  be  compared  with  that  recorded  k 
the  Poll  Book.  In  the  latter,  every  name  must  be  entered, « 
the  vote  is  tendered.  There  must  be  two  columns  on  each 
page,  besides  the  name  column ;  one  for  the  ayes  and  anot^ 
for  the  noes:  or,  what  is  still  more  convenient,  all  the  cryft 
should  be  inserted  on  the  left-hand  page,  and  all  the  noes  on 

forenooD,  and  thenoe  be  oontinued  from  day  to  day,  from,  at,  and  to  iht 
days  and  times  aforesaid,  for  the  purpose  of  taking  the  said  Poll  ;^  and  that 
at  the  day  and  time  last  above  named,  the  said  Vestry  should  stand  ad 
joumed  to  Thursday,  the  4th  day  of  June,  at  6  o'clock  in  the  evening,  in 
Littleton  Church  aforesaid,  to  receive  the  declaration  of  the  result  of  th€ 
said  Poll,  and  to  dispatoh  such  other  business  as  may  then  arise. 

Now  therefore  we,  the  Churchwardens  aforesaid,  do  hereby  give  Notice, 
that  every  Parishioner  must  attend,  in  perton,  on  one  of  the  threp  claya,  ainl 
between  the  hours,  aforesaid,  to  record  his  Vote,  either  for  or  against  the 
said  question,  namely : — "  Whether  the  Resolution  for  adopting  the  SmtsU 
Tenementt  Rating  Act  ihaU  be  put  or  not  T*  and  that  the  result  of  the  PoQ 
will  be  declared  at  the  said  adjourned  Vestry  to  be  holden  on  the  4th  day  of 
June  next. 

JOHK  KeNBICK,     J 

N.B.  For  the  convenience  of  the  Parishioners,  a  card  is  sent  to  eveiy 
Ratepayer,  on  which  is  written  his  name,  and  number  as  it  stands  in  the 
Bate-Book.  It  is  requested  that  this  card  may  be  handed  in  at  the  Poll, 
with  the  Vote  "Aye"  or  "No"  plainly  written  thereupon.  This  arrange- 
ment will  be  a  great  saving  of  time  to  every  Ratepayer,  and  prevent  the 
liability  to  any  mistake." 

(2.)  Form  of  Card. 
"PARISH  OF  LITTLETON. 


1st,  2nd  and  8rd  of  June,  1857. 


PoU  on  the  queition  of  putting  to  the  Vestry  the  Resolution  for  adopting  the 
SmaU  Tenesttienis  Rating  Act  vfithin  this  Parish, 

Name :  Mr..^ , ' 

No.  in  Highway  Rate-Book^ __ 


If  the  Voter  think  the  Resolution  for  adoptinj^  the  Act  "J 

ought  to  he  put,  let  him  write,  plainly,  '  Aye*    .      ) 
If  the  Voter  think  the  Resolution  for  adopting  the  Act  "j 

augJU  not  to  be  put,  let  him  write,  plainly,  '  No'      / 

N.B.  No  one  can  Vote  by  Proxy." 

'  See  before,  pp.  66,  67,  that  the  taking  a  delayed  Poll  is  thus  done  hj 
adjoummento. 

<  All  who  pay  the  Highway  Rate  will  Vote  in  such  a  case  as  this.  These 
will,  until  ^is  Act  is  adopted,  be  every  inhabitant;  and  so  that  rate  Book 
will  be  a  complete  Roll.    See  before,  p.  480. 
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the  right-hand  page.  This  course  will  prevent  confusion,  and 
much  lessen  the  risk  of  error.* 

The  Poll  must  always  he  kept  open  for  a  time  sufficiently 
long,  to  give  eveiy  one  entitled  to  vote  a  reasonahle  opportunity 
for  doing  so.  K  this  is  not  heeded,  the  whole  proceeding  will 
be  void.f  On  a  day  fixed  in  the  first  instance,  the  churchwar- 
dens must  declare  the  Poll. 

There  should  always  be  one  person  or  more,  appointed  by 
each  side,  present  at  the  giving  in  of  the  Votes ;  so  as  to  watch 
the  correctness  of  the  entry  of  every  voter's  name  and  vote,  and 
that  none  votes  twice  either  way.  The  same  course  should  be 
taken  at  the  scrutiny  of  the  Votes.  In  declaring  the  Poll, 
though  it  may  be  a  case  where  Sturges  Bourne's  Act  must  (at 
present)  be  applied,  the  number  of  persons  Voting  should  always 
be  declared,  as  well  as  the  number  of  actual  votes. 

What  has  been  thus  said,  applies  to  the  case  where  a  Poll  is 
demanded.  The  taking  the  Vote  by  shotD  of  hands,  or  by  division 
on  the  spot,  has  been  already  treated  of.$  But,  whether  the 
question  be  put  to  vote  by  show  of  hands,  division,  or  poU,  the 
correctness  of  the  Books  of  Enrolment  will  be  equally  neces- 
sary ;  and  it  will  be  equally  necessary  that  the  Parish  Officers 
take  care  that  those  only  vote,  or  have  their  votes  reckoned, 
who  are,  upon  the  face  of  the  Books  of  Enrolment,  entitled  to 
vote  on  the  matter  that  happens  to  come  in  que8tion.§ 

*  If  the  votes  are  taken  on  the  plurality  Bystem  (t.  e.  under  Sturges 
Bourne's  Act)  there  must  be  an  additional  column,  in  which  to  put  down 
the  number  of  votes  which  each  voter  has.  These  need  not  be  put  down 
at  the  moment,  but  can  be  filled  in  afterwards  by  aid  of  the  Bate  Book. 

t  See  hereon,  R.  v,  Winchester,  7  East,  578. 

X  See  before,  p.  62.  At  p.  67,  and  in  the  various  other  places  where  special 
subjects  are  treated  of,  it  is  shown  when  and  where  the  vicious  plurality  of 
voting  system  under  Sturges  Bourne's  Act  is,  or  is  not,  obliged  (as  the  law 
now  stands)  to  be  used* 

§  See  before,  p.  480. 
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Section  XII. 

PABISH   BE  CORDS. 

CuficroMB,  UsAass,  Aim  AcnoK,  m  different  Parishes. 

The  sound  custom  has,  from  the  earliest  times,  marked  all  the 
Local  Institutions  of  England,  that  Eecords  should  be  kept  of 
their  proceedings.  This  is  characteristic  of  a  sober  and  esmest 
people ;  conscious  that,  when  gatherings  of  men  take  place,  ther 
should  not  be  mere  empty  displays,  without  meaning,  substance, 
or  either  legislative  or  executive  capacity ;  but  that  they  ought 
to  be  always  for  a  real  purpose ;  that  what  they  have  met  for, 
should  be  done  in  a  business-like  manner ;  and  that  a  record 
should  be  handed  down  of  what  has  thus  been  done, — as  the 
work  of  men  who  mean  what  they  do,  and  wish  its  meaning 
understood  and  consistently  carried  out. 

These  records  are  of  an  unspeakable  value.  It  is  they  alone 
that  give  us  a  thorough  insight  into  the  inner  life  and  true 
habits  of  being  of  the  people.  Compiled  histories  may  lie : — 
actual  local  records  tell  us  unvarnished  truth ; — in  an  *'  abstract 
and  brief  chronicle,"  indeed;  but  the  comparison  of  such  chro- 
nicles imfolds  the  most  veritable  insight  into  the  reality  of  the 
action  of  Institutions. 

It  is  the  happiness  of  England,  the  badge  of  her  long-enduring 
free  state,  to  be  richer  in  such  records  than  any  other  nation  in 
the  world ;  to  possess  these  records  for  a  longer  time  back,  in 
a  better  state  of  preservation,  and  in  a  greater  variety,  than 
any  other  country.  Domesday  Book, — so  often  misrepre- 
sented, by  those  who  have  never  studied  it, — is,  in  fact,  no- 
thing more  nor  less  than  a  record  of  the  action  of  the  Institu- 
tions of  Local  Self-Govemment  of  a  free  people,  in  almost  every 
county  in  England.  It  brings  up  a  vivid  picture,  full  of  life  and 
interest,  of  how  men  in  England  did  their  own  business  for 
themselves  eight  hundred  years  ago.  A  vast  number  of  other 
illustrations  might  be  named ;  but  it  concerns  the  present  pu^ 
pose  to  touch  on  those  only  which  relate  to  Parishes. 


AIJTIQiriTT   OF   PABISH   BEOOEDS.  487 

The  Eecord  called  "  InqtnsiHones  Nbnarwn,***  is  itself  more 
than  five  hundred  years  old.  It  contains  the  transactions  of 
the  parishes  in  the  different  counties  of  England,  in  a  matter 
of  taxation,  which  immediately  concerned  them  in  their  relations 
to  the  State.  It  must  thus  be  distinguished  firom  records  con- 
cerning other  transactions  of  Parishes,  and  in  their  other  rela- 
tions. Eor  instance,  there  are  the  records  of  the  sheriffs'  Toiun, 
which  concern  the  Parish  in  its  relations  to  the  County ;  and 
the  records  of  the  Leet,  which  draw  the  circle  within  the  more 
immediate  range  of  the  primary  Institution  of  Self-G-overn- 
ment.t  But  these  latter,  again,  both  refer  specially  to  the  ad- 
ministration of  justice.  The  records  of  the  deliberative  and 
legislative  meetings  of  the  men  in  Parishes,  are,  necessarily,  of 
a  different  character  from  any  of  the  preceding.  Such  are  the 
records  of  the  Vestry  Meetings,  and  the  books  of  Parish  Officers 
and  Committees. 

Becords  of  the  Yestry  Meetings,  and  of  the  accounts  of 
Officers,  have  been  kept  from  remote  antiquity.  In  many  pa^ 
rishes  such  records  still  exist,  going  some  centuries  back.  No 
notion  can  be  more  erroneous  than  that  the  keeping  of  Yestry 
Minutes  depends  upon  any  Statute.  It  depends  solely  on  the 
custom  of  England,  for  ages  past,  in  all  such  Institutions.  It 
is  true  that  an  Act,  already  quoted,  embodies  the  requisition  to 
keep  such  minutes.;]:  But  this,  like  all  other  parts  of  that  Act 
which  are  not  unsound  innovations,  is  merely  declaratory  of  the 
already  existing  Common  Law  and  universal  custom. §  There 
is  probably  not  a  parish  in  England,  certainly  none  of  the  least 
importance,  which  does  not  possess  regularly-kept  records  from 
a  time  very  long  before  that  Statute.  This  fact  is  recognized 
in  the  Act  itself,  in  the  section  which  enumerates  the  parish 
papers.  This  section  declares  the  Common  Law  principle,  that 
these  older  records  shall  be  held  in  custody  by  whomever  the 
Yestry  appoints  for  that  purpose.) 


*  See  before,  pp.  26,  28,  53,  69,  81,  280,  822,  868. 

f  See  'Local  Self-Govemment,'  pp.  852-^54. 

X  58  Geo.  III.  c.  69.     See  sees.  2  and  6.  §  See  p.  851  note, 

II  The  following  are  the  words  of  the  two  sectionB  in  question.  Section  2 
declares  that  "Minutes  of  the  proceedings  cmd  resohUums  of  eyeiy  vestry, 
shall  be  fiiirly  and  distinctly  entered  in  a  book,  to  be  provided  for  that  pur- 
pose by  the  churchwardens  and  overseers  of  the  poor ;  and  shall  be  signed 
by  the  chairman,  and  by  such  other  of  the  inhabitants  present  as  shall  think 
proper  to  sign  the  same."    Section  6  declares,  "That  as  well  the  books 
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Every  parishioner  has  a  right  to  inspect  the  Parisli  Books  at 
all  reasonable  times.  These  books  are  kept  for  the  use  afid 
information  of  all ;  though,  for  actual  keeping,  they  must  be 
put  in  the  immediate  possession  of  such  person  as  the  Yeekrj 
thinks  fit.  If  no  one  is  specially  appointed,  the  respectire 
officers  will  keep  the  Books  belonging  to  their  departments 
while  the  Churchwardens  will  have  custody  of  the  Minute 
Books.  All  the  rate  books  and  books  of  account,  of  foregone 
years,  should  be  kept  in  the  Parish  Chest,  as  well  as  all  docu- 
ments of  every  kind  relating  to  the  proceedings  or  interests  of 
the  Parish.* 

It  is  usual,  and  a  good  practice,  to  enter  the  names  of  several 
of  the  parishioners  present,  at  the  head  of  the  minutes  of  each 
Vestry  Meeting.t  They  thus  stand  recorded  as  witnesses  to 
the  truth  of  the  Minutes.  Not  only  should  entry  be  made  in 
the  Minutes,  of  aU  resolutions  passed,  but  also  of  all  Beports 
made,  documents  received,  memoranda  of  proceedings,  and — 
what  is  often  of  as  much  importance  as  the  resolutions  passed 
— amendments  proposed  and  lost.  It  should  be  a  true  record, 
not  only  of  the  ResulU  of  discussion,  but  of  all  the  Proceedings 
which  have  taken  a  definite  shape. 

Those  who  would  understand  thoroughly  the  nature  of  the 
Institution  of  the  Parish,  whether  as  matter  of  History,  or  of 

hereby  directed  to  be  provided  and  kept  for  the  entry  of  the  prooeediogs 
of  YestrieB,  as  oU  former  vettry  booka,  and  aU  rata  and  attettmenta,  aoeommtt 
and  wmcken  of  the  chv/rckwa/rdefM,  overseen  of  the  poor^  and  ewrveyora  of  the 
highways,  and  other  parish  officers  ;  and  all  certificateB,  orders  of  oourts  and 
of  justices,  and  other  parish  books,  documents,  writings,  and  public  papers 
of  every  parish,  except  the  registry  of  marriages,  baptisms,  and  burials 
[which  are  kept  by  the  minister  who  makes  them],  shall  be  kept  by  euA  per- 
son and  persons,  and  deposited  in  such  place  and  manner,  cu  the  inhabiiants 
in  vestry  assembled  shall  directJ'*  This  is  expressly  saved  untouched  by  2  & 
3  Vict.  c.  84,  s.  S.  Provision  follows,  imposing  penalties  for  destroying, 
obliterating,  or  injuring  any  such  books  or  papers,  or  neglecting  to  deliver 
them  to  the  order  of  Vestry ; — ^the  old  Common  Law  remedies  in  like  case 
being,  at  the  same  time,  carefully  preserved. 

*  As  to  enforcing  the  production  of  these,  see  Anonymous  case,  2  Ghitty, 
290  ;  R.  V.  Eaton,  10  Jurist,  222. 

t  As  to  the  entry  of  the  Yestiy  Minutes,  see  before,  pp.  58,  59  note.  It 
must  be  understood  that  those  signing  the  Minutes,  do  not  thereby  make 
themselves  personally  liable  on  account  of  anything  done  by  any  order  (^ 
Vestry  so  signed,  nor  unless  they  sign  an  express  guarantee.  See  Lanchester 
V.  Tucker,  1  Bing.  201 ;  Lanchester  v.  Frewer,  2  Bing.  361 ;  ^trottv.  Powell, 
3  Bing.  478. 
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I^ractieal  Precedent  as  regards  proceedings,  must  study  some 
of  these  Becords.     In  these  will  be  seen  the  veiy  life  of  Eng- 
land.  It  will  be  seen  that,  while  Political  faction  has  raged  the 
hottest, — and  while  even  crowns  and  kings  have  been  made  and 
unmade, — ^the  people  of  England  have  gone  on  in  the  course  of 
their  old  Institutions  of  Local  Self-Qovemment,  ^rith  the  same 
earnest  determination  to  do  for  themselves  what  concerned 
themselves.    It  is  our  own  time  only  that  has  witnessed  the 
degeneracy  of  the  public  spirit  thus  kept  up  through  so  many 
ages.   Selfishness  and  subserviency  were  always  twin  brothers.* 
It  is,  therefore,  peculiarly  appropriate  to  the  scope  and  object 
of  this  work,  as  a  practical  help  to  all  Parishioners,  that  iQus- 
trations  of  the  Becords  of  Parishes  should  be  here  given.   Some 
extracts  of  this  kind  have  been  already  given,  to  illustrate  cer- 
tain points  of  importance.f  What  shall  now  be  given  will  take 
a  wider  range. 

A  glance  shall  be  first  taken  at  the  contents  of  the  Inquisi- 
Hones  Nonarum,  Then  shall  follow  selected  extracts  from  the 
Minute  Books  and  It^ems  of  Account,  of  Parishes  in  different 
parts  of  the  country.  And  here  the  difficulty  lies  in  the  selec- 
tion. Space,  not  material,  must  limit  it.^  What  are  given 
will,  at  any  rate,  be  sufficient  to  illustrate  the  action  of  the  Pa- 
rish in  a  great  variety  of  matters ;  and  thus  convey  the  clearest 
practical  idea  of  what  may  be  done,  and  the  way  of  doing  it,  on 
similar  emergencies,  in  any  parish. 

A  careful  perusal  of  the  Inquisitiones  Nonarwn,  illustrates 
matters  of  such  interest  as  the  following, — the  practical  bearing 
of  which  has  been  already  shown  in  this  volume : — 

That  those  who  made  the  special  inquiries  and  returns,  were 
chosen,  by  the  Parish,  as  Committees  for  the  purpose. 

That  the  minister  had  no  part  in  the  business ;  while,  at 
the  same  time,  the  parishioners,  whenever  necessary  (and  this 
was  very  often),  made  returns  as  to  the  minister's  income  and 
emoluments. 

*  See  before,  pp.  5-8,  and  note ;  and  Chap.  III.  Sect.  15. 

t  See,  on  Churchwardens*  Payments,  pp.  98,  235  ;  on  Auditing  Accounts, 
p.  184  ;  on' the  Vestry  Qerk's  Office  and  Duties,  pp.  204,  206,  207,  and  209  ; 
on  Parish  Committees,  pp.  235,  236  ;  on  Trustees  and  their  Duties,  p.  286  ; 
on  keeping  Parish  Minute  Books,  p.  828 ;  and  other  pkoes. 

X  1  take  this  opportunity  of  stating,  that  I  shall  be  greatly  obliged  to 
any  Parish  Officers  or  others  who  will  oonmiunicate  to  me  copies  of  any  spe- 
cial entries  in  any  Parish  Minute  Books  or  Accounts,  or  afford  the  oppor- 
tunity for  an  inspection  of  such  Books. 

T  3 
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That  personal  property,  of  different  classes,  was  all  eqiia£7 
liable  to  direct  taxation ; — ^the  merchant  being  as  fully  indu^ 
in  the  tax  as  the  farmer. 

That  the  whole  was  simply  a  secular  affair ;  and,  whetho  :r 
not  the  church  of  the  Parish  happened  to  be  assessed  fbr  asj 
ecclesiastical  purposes,  the  Parish  taxed  itself  separatelj,  fee 
secular  purposes.* 

That  many  Divisions  of  Parishes  thus  earlj  existed,  which  k- 
sessed  themselyes  separately. 

That  the  returns  of  townships  were  reyised  and  coDSjmeC 
by  Parishes,  before  being  sent  up ;  and  those  of  P^oishes  h 
Hundreds.t 

That  each  place  pursued  its  own  independent  ooiirae,  with- 
out the  application  of  any  dictated  or  procrustean  rule;  tk 
modes  and  forms  of  return  differing  in  different  counties,  ant 
generally  also  in  the  different  hundreds  of  the  same  ooontj . 
though  the  result,  in  reference  to  maintaining  the  necesaaiy  re- 
lations and  responsibilities  of  the  Parish  to  the  State,  comes  out 
the  same  in  each. 

That  the  name  of  the  Saint  to  whom  the  Parish  Chorcli  hap- 
pens (if  dedicated  at  all  J)  to  be  dedicated,  has  nothing  whater^r 
to  do  with  the  name  of  the  Parish  itself;  and  that  it  is  a  mere 
blunder,  the  growth  of  modem  times,  to  put  Saints'  names  as 
part  of  the  designation  of  Parishes.  These  form  no  part  of  the 
names  of  Parishes,  and  never  ought  to  be  thus  used.  § 

*  See  the  Hundreds  of  Mannesheved,  etc.,  in  the  county  of  Bedford.  But 
the  assessments  for  ecclesiastical  purposes  were  also  made  by  the  Parishes 
themselyes.  "  Pope  Nicholas's  Taxation"  is  merely  a  tUle,  not  the  statemect 
of  a  fact ;  any  more  than  a  "  Statute  of  Victoria  "  means  one  made  of  the 
Queen's  tn^ro  motu. 

f  Out  of  a  vast  multitude  of  illustrations  of  this,  I  take  the  following 
as  one  of  the  most  compact.  "  Nomina  sex  hominum  cujuslibet  vil]«e  hun- 
dred' de  Rys',  jur'  ad  infortnand*  et  oertifioand*  xxiiij  homines,  inquuitore 
de  yero  valore,  etc."  (Hundred  of  Rysebreg  in  Suffolk).  In  this  caae,  the 
Hundred  jury  or  committee  was  twenty-four,  the  parish  juries  six  each. 
But  these  numbers  vary  in  other  cases.  In  some  Parishes,  in  some  counties, 
there  are  only  four  committeemen.  In  very  many  cases,  every  separate  pa- 
rish has  a  jury  of  twelve:  while  in  some  hundreds  the  appellant  jury  (aa  it 
may  be  properly  called)  of  the  larger  jurisdiction  has  more  than  twenty- 
four  ; — ^in  some,  less  than  twenty-four.  See  before,  pp.  17,  86,  eta,  as  to 
the  system  of  this  appellant  jury, — of  which  the  above  is  but  one  iHis- 
tration. 

t  See  before,  pp.  42  note  *,  444  note  \  and  after,  p.  493  noU. 

§  See  before,  pp.  26,  27. 
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That,  thougH  a  basis,  taken  from  former  returns  for  another 
purpose,  was  assessed  by  the  Treasury  upon  certain  persons, 
held  responsible  in  each  parish, — ^this  assessment  was  merely  by 
way  of  estimate^  and  was  entirely  subject  to  the  special  reyision, 
re-assessment,  and  return,  of  the  parishioners  themselres,  in 
every  case.* 

Numerous  facts  of  interest  are  incidentally  recorded,  con- 
nected with  the  history  of  parishes  in  many  parts.;  the  cli- 
mate, productions,  population,  etc.  These  are  stated  in  re- 
ference to  the  reasons  why  the  amount  of  assessment  re- 
turned, is  higher  or  lower,  as  the  case  may  be,  than  former 
returns. 

The  prices  of  com,  and  many  other  particulars  of  like  value, 
are  found. 

Estimates  occur  of  the  value  which  land,  then  uncultivated, 
would  have,  if  the  same  were  cultivated ;  a  particular  of  obvious 
interest,  both  absolute  and  relative. 

So  much,  in  a  few  words,  for  the  valuable  Parish  record  of 
the  In^isitiones  Nonamm. 

The  old  records  of  ancient  boroughs  show  how  completely 
the  condition,  even  of  a  Bprough,  was  but  a  mere  larger  growth 
emerging  from  the  Parish.t  The  churchwardens  will  be  found 
to  have  been  always  formerly,  in  some  tintil  very  lately,  chosen 
at  the  same  meeting  at  which  the  other  borough  officers  were 
chosen.  It  will  be  found,  too,  that  both  were  then  always,  as 
they  still  ought  always  to  be,  chosen  by  the  parishioners. 

Illustrations  shall  now  be  given  from  the  records  of  indivi- 
dual Parishes,  in  different  parts  of  the  country. 

The  Parish  of  Steeple  Ashton,  in  Wiltshire,  has  preserved  its 
Minute  Book  of  Vestries,  and  many  of  its  accounts,  during  a 
long  and  interesting  period4  Through  aU  the  times  when  the 
Beformation  was  heaving  and  throeing  in  men's  minds ;  and 
through  aU  those  further  times  when  civil  war  raged  through 
the  land,  and  King,  Commonwealth,  Protector,  and  Bestora- 
tion,  succeeded  one  another ;  we  here  get  veritable  glimpses  of 

*  The  Essex  returns  afford  a  good  illustration  of  this  important  point. 

t  The  original  records  of  the  Borough  of  Stafford  give  a  good  example  of 
this.    Those  of  Kingaton^on-Thames  may  also  be  named. 

X  I  am  indebted  to  the  obliging  courtesy  of  the  Vicar  of  Steeple  Ashton, 
the  Rev.  Richard  Crawley,  Prebend  of  Salisbury,  for  the  opportunity  of 
examining  this  interesting  record.  It  has  been  already  referred  to,  before, 
p.  433. 
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what  the  parishioners  of  Steeple  Ashton  did,  neTertheless,  al>oiit 
their  own  business .« 

The  earliest  entry  in  this  Eecord  is  of  the  date  of  1542.  It 
is  interesting,  both  as  showing  the  immediate  and  essential  parr 
always  taken  in  their  affairs  by  the  whole  parish,  and  as  fUns- 
trating,  incidentally,  the  gorgeous  manner  in  which  the 
were  appealed  to,  even  in  country  places  like  this,  in  the 
of  the  Roman  Catholic  Church.  It  has  been  alreadj-  stated 
that  all  the  priests'  robes  and  vestments  are  the  property  of  the 
parish,  not  of  the  priest  or  minister.  The  Churchwardens  hold 
them  on  behalf  of  the  Parish,  and  are  responsible  for  them. 
Hence  these  are  included  in  the  following  inyentory. 

"  Mem*^.  The  26th  day  of  December,  and  in  the  84th  year  of  the  reigD 
of  King  Henry  8th,  by  the  Grace  of  Qod  of  England,  France,  and  LreUnd 
King,  Defender  of  the  Faith,  and  in  earth,  next  and  immediately  under  God, 
of  the  Church  of  England  and  also  of  Ireland  supreme  Head.  A  perfect  and 
a  true  inventory  taken  and  made,  by  the  conaent  of  the  whole  pariah  of 
Steeple  Ashton,  of  all  and  singular  goods,  jewels,  and  implements  belonging 
or  being  within  the  parish  church  aforesaid,  and  delivered  into  the  custody 
of  William  Stilmaii  and  Robert  White,  being  churchwardens, — as  hereafter 
foUoweth : — 

Imprimis,  one  challioe  parcel  gilt,  containing  18  ounces. 

Item,  one  pair  of  vestments  of  blue  velvet,  and  a  cope,  with  albe  and  ames 

[parts  of  the  priest's  dress]  to  the  same. 
Item,  of  blue  satin  of  Bridggid,  1  cope. 
Item,  of  red  velvet,  one  pair  of  vestments. 
Item,  of  red  velvet,  one  cope,  with  alb  and  ames  to  the  same. 
Item,  of  green  velvet,  one  pair  of  vestments,  with  albs  and  ames  to  the 

same. 
Item,  of  white  damask,  one  pair  of  vestments,  with  albe  and  ames. 
Item,  of  black  silk,  one  whole  suit  of  vestments,  with  a  cope. 
Item,  of  sad  white  nlk,  one  whole  suit  of  vestments,  with  a  cope. 
Item,  of  purple  silk,  one  cope. 
Item,  of  green  silk,  one  cope. 
Item,  three  corporas  cases  [covers  for  the  communion  table]  of  silk,  and 

one  of  them  embroidered  with  gold. 
Item,  of  green  silk,  a  sepulchre  cloth. 
Item,  of  sad  silk,  one  altar  cloth. 
Item,  for  corporases,  six  kerchieft. 
Item,  in  the  tower  there  be  5  great  bells  and  one  small  bell,  and  a 

clock,  t 


*  I  have  not  uniformly  kept  to  the  old  spelling  in  these  extracts  ; — only, 
indeed,  where  it  seemed  particularly  characteristic.  In  the  complete  extrsct 
printed  in  Appendix  B,  it  was  characteristic  to  give  the  whole  as  exact  as  a 
carefuUj  made  copy  could  secure  it. 

t  The  value  and  nature  of  the  ''properties"  belonging  to  Parishes,  and 
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The  churchwardens  make,  yearly,  an  account ;  which  runs, 
for  several  years,  in  the  following  form  ; — occasional  variations 
from  the  one  first  entered  being  here  put  between  brackets : — 

in  no  slight  degree  the  religiouB  habits  of  our  forefathers,  will  be  further  il- 
lustrated by  the  following  inventories  of  the  same  sort  of  articles  belonging 
to  other  parishes,  all  of  them  rural  ones : — 

The  following  is  an  inventory,  translated  firom  the  original,  of  so  remote 
a  date  as  1252,  of  the  parish  of  Chiswick  (Middlesex).  Compare  with  it, 
that  of  Welwyne  on  pp.  494,  495. 

"  A  good  and  sufficient  missal,  sent  from  the  treasury  at  St.  Paulas.  It — 
Two  sufficient  gradales  [books  so  called].  A  tropeiy  [another  book]  in  good 
condition,  except  that  it  wants  binding.  An  old  legend  [book  of  lessons],  with 
masses  inserted  in  various  places,  for  the  use  of  the  monks.  An  antiphoner 
[  book  of  anthems]  in  good  condition,  with  the  notes  properly  marked.  A 
good  and  sufficient  psalter.  Item, — There  is  no  manual.  It. — ^A  silver  cha- 
lice, small,  and  of  little  value.  A  chesible  [kind  of  cope]  of  red  velvet,  with 
a  handsome  orfray  [fringe  of  gold].  A  cope,  entire  and  well  ornamented. 
Another  cope,  with  a  white  chesible,  thin  and  torn.  Two  maniples,  and  a 
stole.  Three  corporases.  Five  consecrated  altar  cloths  in  good  condition ; 
one  of  them  ornamented  with  silk.  A  silk  cloth  of  arest  [?  Arras],  in  good 
oondition,  given  to  the  church  by  one  of  the  parishioners.  An  old  chrisma- 
toiy  [vessel  for  consecrated  oil].  A  good  and  sufficient  banner.  Item, — 
There  is  no  pix  wherein  to  place  the  consecrated  host.  It — ^Two  brass 
candlesticks,  and  two  of  tin,  and  four  tin  vials.  *  *  *  It. — The  churck 
h(u  not  been  dedicated.*^  On  the  last  point,  see  before,  pp.  26,  42  note  *, 
444  note  ^ 

There  is  another  inventory  of  the  same  parish,  of  the  date  of  1458,  in  which 
are,  among  other  things,  contained  "  two  paintings  representing  the  last  judg- 
ment, and  the  five  joys  of  the  Virgin  Mary ;  a  vest  of  green  silk,  with  flowers 
of  gold,  and  white  birds ;  another  vest  of  red  silk,  with  golden  lions ;  a  third 
vest  of  red  bawdekyn  [rich  sUk],  with  flowers  of  gold ;  a  vest  of  black  satin, 
having  orfrays  of  green  silk,  with  white  lilies ;  a  green  vest  of  broad  alysaun- 
der,  with  white  roses ;  and  two  frontals"  [cloths  to  hang  under  tapers].  (See 
Lysons'  'Environs  of  Iiondon,'  4to,  1810.  Vol.  ii.,  usually  bound  as  vol.  iiL, 
pp.  140,  141.) 

An  inventory  of  Chelsea  (Middlesex),  taken  1552,  contains  the  following : 
— "  Chalices,  pattens,  crosses  of  copper  gylte,  aulter  clothes,  candelstycks  of 
latten,  corporas  cases  of  red  velvet  and  tynsell,  a  lyttel  maser,  qweshions  of 
tynsel  and  of  sylk,  vestments  of  black  velvet  and  of  sattin,  with  velvet 
crosses,  velvet  copes,  sylke  curteyns,  and  canopies,  a  hearse  clothe  of  tynsel, 
sylke,  and  velvet,  another  of  red  sylk  and  gold,  a  censor  of  latten,  a  holy- 
watef  stocke,  a  payre  of  oi^yns,  two  hand-bells,  and  a  sackaringe  bell." 
In  one  chapel  are  stated  to  be  "an  aulter  clothe,  of  Brydges  satten,  with  a 
border  to  the  same,  and  two  oorteynes  of  sylk  belonging  to  the  same."  And 
it  is  stated  that  there  had  been  stolen  a  "  hearse  clothe  of  blewe  vellett,  with 
a  cross  of  redd  vellett,  and  branched  with  golde,  and  one  ooope  of  caddas." 
(Lysons,  vol.  iii.  pp.  86,  87.) 

The  following  very  complete  inventory  shows  how  flilly  supplied  these 
country  Parishes  were,  with  all  the  appliances  of  a  rich  and  varied  cere- 
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**  SUqpiU  AtkUm, — Mem".  That  we  the  fbreoud  churchwardena,  WOSae 
Stilman  and  Robert  White,  have  made  [and  gathered],  of  the  devotion  of  the 
whole  pariah,  in  keeping  of  Ala,  for  the  church  use  [and  profit],  and  other 
duties  pertaining  thereunto,  which  we  reckoned  for  the  s&me  year,   £S  18    S 

"  That  we  the  said  churchwardens,  William  Stilman  and  Robert  White, 
have  paid  out  of  the  foresaid  sum,  for  reparationa  about  the  church,  at  viaitft- 

monial  service.  It  is  from  Chauncy's '  Hertfordshire :'  Welwyne,  in  the  Hub- 
dred  of  Bradewater.    I  have  corrected  a  few  obvious  errors  of  the  oopyist 

"  The  Inventorie  remembring  all  suche  stuffe  as  belongyte  and  perteynith 

to  the  Paroche  Cheurche  of  Welw3rne,  tayn  before  Thomas  Cordal,  Parsoa 

of  the  same,  Robert  Bordall  and  John  Oulwick,  CheurohwardenSy  the  fynt 

day  of  Februarie  in  the  yeare  of  our  Lord  Qod,  A.  hcoooczli. 

ImprimiSf  two  chalices  of  Silver ;  t*one  [the  one]  double  gnylt,  and  the 

other  peroell  gylt. 
Iteia,  a  crooase  w*  Seint  Mary  and  John,  w*  the  foote  to  the  same  belong- 
ing, of  ooper  and  gylt. 
Item,  ii  pippis  of  the  same  metall  gyltid,  to  put  upon  the  crosBe  stafie. 
Item,  a  croosse  clothe  of  grene  silke,  staynyd  with  the  Image  of  the 

Trinite. 
Item,  one  other  croosse  clothe  of  satyne  for  eveiy  day,  an  old  crooaoe  doth 

of  buckeram  staynid,  and  the  croosse  staifT. 
Item,  a  purse  of  siUce :  w*  yn  js  a  box  of  Iverie  gamysshed  w*  silver,  to 

here  the  blissid  Sacrament  in  visitacions  to  syl^e  folke. 
Item,  iii  corporascasys  w^  iii  corporas  cloihis. 
Item,  on  boze  of  woode  :  within  lyithe  iii  Lawnnys  of  netill  clothe. 
Item,  on  Sacrament  clothe  of  bright  violet  silke,  for  the  Sacrament  every 

day. 
Item,  on  oulde  Coushyn  of  silke. 

Yestiments. 
Imprimis,  on  Yestiment  w*  amyse  and  Albe,  stoole,  Fannon,  and  Parrells 

of  Sattyne  of  Briggeis,  violet  or  Blew  colour. 
Item,  another  Yestiment  w*  the  Albe,  stoole,  Fannon,  and  parrels  of 

branchyd  dammaske,  broone  or  russet  colour,  embrodyd  w*  flowers  of 

Venyse  golde. 
Item,  an  other  Yestiment  w*  the  Albe,  stoole,  Fannon,  and  parrells  of  blew 

silke,  sparkelyd  w*  flowers  or  beests  of  Venice  gold,  callyd  the  Requiem 

Yestiment. 
Item,  another  Yestiment  w*  the  Albe,  stoole,  Fannon,  and  parrells  of 

branchyd  damaske,  lyght  grene,  for  Sommer. 
Item,  on  other  Yestiment  w*  the  Albe,  Stole,  Fannon,  and  the  apparrelk 

of  wyght  fiisthian,  embroydyd  flowers  of  cooper  golde. 
Item,  on  other  Yestiment  w^  the  Albe,  Stole,  Fannon,  and  pairells  of  silke, 

darke  grene,  callyd  clothe  of  Bawde  Eyne. 
Item,  on  other  of  olde  velveyt  tawne,  embrordyd  with  sterrys  of  Yenice 

glide,  w*  the  Albe,  Stolen,  Fannon,  and  parrells. 
Item^  on  Tunackyll  for  the  decon,  of  Broonde  silke,  Redde,  callyd  clothe 

of  Bawde  kyne,  with  the  Albe,  stole,  Fannon,  and  parrelk. 
Item,  on  other  old  suspendid  Tunackyll  for  the  prest,  w*  an  Albe,  stole, 

Fannon,  lackyng  the  rest. 
Item,  on  other  olde  Tunnackyll,  lackyng  all. 
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tionsy  and  for  the  arohdeaoon's  duty,  with  other  ooets  and  charges  that  we 

have  been  at  for  this  same  year £5  12    9 

''On  the  feast  of  Saint  Stephen,  and  in  the  84th  year  of  the  reign  of  King 
Henry  the  Sth,  by  the  grace  of  God  of  England,  France,  and  Ireland  King, 
Defender  of  the  Faith,  and  in  earth  of  the  Church  of  England  and  also  of 

Item,  an  herae  Clothe  of  blew  silke,  sperkillyd  w*  Lyons  wevyd  in,  of  Ve- 
nice golde. 

Item,  on  other  herse  clothe  of  course  blaake  wullyn,  w*  a  crosse  of  wyght 
lynyn  clothe  uppon  it. 

Books. 

Item,  on  gret  Antiphon  of  Yelhin  [veUum],  wiyten  and  notyd.    Item, 

another  smaller,  in  two  parts,  of  the  gyft  of  Will.  Cordall  of  London. 

Two  graylls  of  Yelhin,  wryten  and  notyd.     On   prentit  legent,  of 

papyr. 
Item,  a  nother  Antyphon  of  Yelhin,  wryten  and  notyd  ;  ii  Salters  of 

Yelhin,  wiyten ;  iii  processioners  of  papyr,  and  ii  of  Yelhin,  wryten 

and  notyd. 
Item,  ii  prynt  Masbooks,  on  new,  the  other  olde. 
Item,  on  masbooke  of  Yelhin,  wryten  ;  ii  hymmes  pryntid ;  and  ii  other 

of  Yelhin,  wryten. 

Item,  one  Lattyne  [brass]  baasyn  and  a  eware ;  iii  pykyd  candlesticke  w* 

a  noeell ;  ii  sensours  of  Lattyne ;  on  lytle  baasyn  of  cooper  for  frankyn- 

sence ;  one  lawmpe. 
Surpless : — Item,  one  Suiplesse  with  sleyys,  and  other  ix  without  slevys, 

good  and  baad. 
Item,  an  olde  peynted  clothe,  lyke  danmiaske  wurke  ;  a  Yayle  for  lent ; 

iiii  boerds,  and  iiii  trestills ;  a  Basket  for  hoUywydbred ;  on  holywater 

stoop  of  Lattyne. 
Hygh  Aulter : — Imprimis,  v  alter  clothys  of  lynine ;  on  canvas  clothe  to 

cover  the  alter  dothis ;  an  alter  clothe  to  hang  fore  the  aulter,  of  sattyne 

of  Bryggs,  pantyd  Blue  and  red  ;  vi  towells ;  ii  pare  of  candlesticks  for 

taappers,  of  Lattyne ;  an  olde  payntid  clothe  to  hang  before  the  alter, 

for  every  day ;  ii  great  stondard  candelsticks  of  Lai^e  ;  iii  paxis. 
Item,  iiii  peyntid  clothis  for  the  sepulcher ;  a  payntyd  clothe  or  canopye 

for  the  Sacrament ;  and  iiii  stayfs,  vi  Bannars  clothes,  ii  Stremers 

paynted. 
Saint  Nicholate  Aulter  : — Imprimis,  ii  Aulter  clothis  halowyd ;  on  canvase 

clothe ;  and  ii  old  payntid  clothis  to  hang  afore  the  same  alter. 
The  other  Aulter :«— /tem,  one  alter  clothe  of  Lynine ;  a  can  vase  clothe ;  and 

ii  old  payntid  clothis  to  hang  afore  the  same  altar. 
Cooppys : — Item,  ii  cooppys  [copes]  ;  the  on  of  blue  velvyet  w'  the  parrell 

of  Lnagery,  embroderyd  w*  Yenyce  golde,  and  the  body  of  the  same  w^ 

flowers  of  lyke  golde. 
Item,  on  sheyt  to  ley  ^e  same  yn.  The  other  Coope  of  grene  silke,  callyd 

clothe  of  Bawdekyn,  for  every  day." 

There  are  many  inventories  in  the  Steeple  Ashton  records,  besides  the 
one  quoted  above.  Some  of  them  are  quaint  enough,  enumerating  such 
things  as  : — 1589.  "  Roger  Martin  hath  an  holie  water  potte  and  a  brasen 
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Ireland  supreme  head.  The  church  reckoning  made  [in  the  preaenoe  of  all 
the  whole  pariah]  by  William  Stilman  and  Robert  White,  Churchwardeni, 
for  all  manner  of  payments  and  receipts  belonging  unto  the  church  of  Steeple 
Ashton.     All  manner  of  payments  allowed  [and  thereby  diBchargedj ;  and  so 

renuuneth  [clearly  in  the  hands  of and ,  chnrdiwardeDa  far 

this  year] ^£365 

The  accounts  are,  in  many  years,  giren  at  full  length  ;  but  it 
appears,  by  several  express  entries,  that  the  custom  'was,  to 
bring  in  these  accounts  on  separate  sheets  of  paper,  and  put 
the  latter  on  a  file.  They  were  entered  in  the  l^iinute  Book 
in  special  cases  only. 

This  record  gives  a  good  deal  of  illustration  of  what  has  been 
already  stated  as  to  the  management,  by  the  Vestry  and  Parish 
Officers,  of  Parish  Estates ;  and  as  to  self-taxation. 

In  order  to  understand  the  above  extracts,  as  well  as  many 
of  the  entries  found  in  this  record,  and  in  others  that  will  be 
quoted,  attention  must  be  recalled  to  the  fact,  that  the  holding 
public  festivals  and  games  was  formerly  identified  with  every 
Parish.*  In  most  parishes,  a  House  was  formerly  held  by  the 
Parish,  usually  called  the  ''  Ghurch-House."t    In  and  round 

staffe.  Antony  Griffin  hath  a  cupboarde.  Robert  Hancock  hath  a  table." 
An  inventory  of  1637  contains : — "  ImprimU, — Tenn  bands  [bonds]  for  £47. 
[See  before,  p.  433.]  Item. — The  writings  [deeds]  for  the  Church  Honsa. 
Item. — One  silver  challice,  with  a  keever  [cover]  and  caae.  Item. — i  pewter 
flaggons.  Item. — One  little  pewter  platter.  Item. — 2  surpliaes.  Item, — 
One  carpet  for  the  communion  table.  Item. — 2  little  peawter  dishes.  liem. 
— 2  chesty.  Item. — 2  longe  barres  and  short  barres  ['about  43  pounds 
weyght/  according  to  entry  of  1636].  Item. — One  longe  ladder/'  etc  etc. 
See  fiiHher,  pp.  517,  522,  523. 

*  See  before,  p.  249. 

t  I  find  it  called  the  **  Parish-House"  in  some  cases.  The  name  "Church- 
House  "  was,  no  doubt,  givea  as  being  the  House  where  they  gathered  toge- 
ther, immediately  after  leaving  service  in  the  church.  The  Church  House 
and  the  Parish  Games  involve  matters  of  much  interest  and  importanoe. 
The  former  illustrates  the  holding  of  property  by  the  Parish  for  its  common 
use ;  the  latter  illustrates  the  social  and  moreJ  character  of  the  Parish,  and 
its  constant  tendency  to  promote  good  neighbourship.  Both  illustrate  the 
secular  character  of  the  Parish,  in  a  remarkable  way.  The  record  remains, 
of  1  Edward  VI.,  that  the  Church  House  of  Hackney  (Middlesex)  was  "  A 
tenement  bnylded  by  the  parishioners,  called  the  Churche-howse,  that  they 
might  mete  together  and  comen  [commune]  of  matters,  cu  well  for  the  Kf/ngt 
hunnesa,  as  for  the  church  and  paruk.**  Compare  with  extracts  on  page  4^9 
firom  Carew*8  '  Cornwall.'  Extracts  as  to  the  Church  House  of  New  Brent- 
ford, and  others,  will  presently  be  given.  Several  illustrations  as  to  Pteish 
Gkimes  will  be  found  in  later  pages. 

In  Aubrey's  'Wiltshire*  it  is  said: — "In  every  parish  is  (or  was)  a 
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this  house,  festive  gatherings  and  public  games  were  periodi- 
cally held  ;*  which  did  very  much  to  promote  good  neighbour- 
ship and  the  maintenance  of  kindly  relations.  At  these  gather- 
ings, collections  were  generally  made,  which  went  into  the 
Common  Stock  of  the  Parish,  and  were  applied  to  all  piurposes 
of  a  secular  nature.  These  Festive  meetings  were  called 
Wakes,  Bevels,  but  most  commonly  "Ales,** — as  "Church- 
ale,"  Whitsontyde-ale,**  "  Hocking-ale,"  etc.f 

These  gatherings  and  games  were  formerly  universal  through 
the  country ;  and  we  have  the  best  evidence  that  their  effects 
were  most  happy,  in  promoting  that  good- will  which  is  one  great 
end  of  the  Institution  of  the  Parish,  and  in  enabling  the  va- 
rious obligations  of  each  local  community  to  be  borne  without 
sensible  burthen.  At  the  beginning  of  the  seventeenth  century, 
a  crusade  was  unwisely  begun,  by  some  of  the  clergy,  against 
these  ancient  and  laudable  customs.  The  asceticism  which  grew 
up,  as  a  natural  reactionary  consequence  of  the  encroachments 
unquestionably  made  about  that  time  on  the  simplicity  of  Pro- 
testantism, fell,  a  few  years  later,  into  the  same  unfortunate  line 
of  conduct.  Innocent  and  healthy  and  beneficial  recreation  was 
branded  as  superstition.  We  are  now  suffering  from  the  con- 
sequences. "  Merry"  England  was  made  to  put  on  a  "  sad-co- 
loured" garment,  and  to  look  demure.  Eeligion  has  not  gained 
by  this,  while  social  well-being  has  suffered  much.    The  earlier 

ChnrchrHoute,  to  which  belonged  spits,  crocks,  etc.,  utensils  for  dressing 
provision.  Here  the  housekeepers  met  and  were  merry,  and  gave  their 
charity.  The  young  people  were  there  too,  and  had  dancing,  bowling, 
shooting  at  butts,  etc.  ;  the  ancients  sitting  gravely  by,  and  looking  on." 
Introd.  p.  32  (quoted  also  in  Brand's  'Popular  Antiquities,'  vol.  i.  p.  280). 
In  Worsley's  '  History  of  the  Isle  of  Wight,'  p.  210,  an  account  is  given  of 
an  ancient  lease,  dated  1574,  "of  a  House  called  the  Church  HovMe,  held  by 
the  inhabitants  of  Whitwell  [originally  part  of  Qatcombe]  of  the  lord  of  the 
manor,  and  demised  by  them  to  John  Brode,  in  which  is  the  following  pro- 
viso : — '  Provided  always,  that  if  the  Quarter  [township]  shaU  need  at  any 
time  to  make  a  Quarter- Ale,  or  Church- Ale  for  the  maintenance  of  the  cha- 
pel, that  it  shall  be  lawful  for  them  to  have  the  use  of  the  said  house,  with 
all  the  rooms,  both  above  and  beneath,  during  their  Ale.*  '* 

•  «  The  Lord  may  not,  by  the  custom,  plough  or  break  up  two  acres  of 
land  lying  near  the  church,  because  it  was  anciently  granted  for  the  recrea- 
tion of  the  youth  of  the  Parish,  after  evening  service  on  every  Lord's  day." 
Chauncy's  '  Hertfordshire  :'  Mundane  Parva,  in  the  Hundred  of  Bradewater. 
See  as  to  Church-Houte  and  a  pigJiUe  qf  land  at  Welwyne,  in  the  same 
county,  as  before,  p.  494  note.    Compare  Kennett,  p.  610. 

t  We  have  "bridal,"  %,e,  bride-ale,  still  in  use. 
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customs  cherished  attachment  to  the  Parish,  and  hindered  ths 
growth  of  those  harriers  and  distinctions  between  class  and.  chss. 
which  are  admitted  to  be  one  of  the  worst  features  of  modeni 
society.*  There  was,  then,  a  sympathy  between  all  classes, 
which  was  genuine  and  felt,  and  not  artificial  and  paraded. 

The  subject  is  itself  one  of  so  much  true  practical  interest, 
and  is  so  instructively  suggestive  to  the  real  philanthropist  xai 
educationalist  of  our  day,  that  I  add,  below,  the  testimonies  m 
two  very  different  writers ;  the  one  a  well-known  layman,  the 
other  a  high  ecclesiastict 

*  See  the  last  words  of  Justice  Talfourd,  quoted  p.  515  note. 

t  Carew,  in  his  'Survey  of  Cornwall/  published  iu  1602,  gives  the  foOov- 
ing  account  of  these  Ales  and  Gkunes ;  of  their  effects ;  and  of  the  porpom 
to  which  the  produce  of  them  was  applied. 

"  For  the  Church- Ale,  two  young  men  of  the  Parish  are  yearly  choeen  bj 
their  last  foregoers  to  be  Wardens,  who,  dividing  the  task,  made  ooIlectioB 
among  the  parishioners,  of  whatsoever  provision  it  pleaseth  them  voluntarily 
to  bestow.     This  they  employ  in  brewing,  baking,  and  other  acates,  againsi 
Whitsontide ;  upon  which  holydayes,  the  neighbours  meet  at  the  Churcii- 
house,  and  there  merrily  feed  on  their  own  victuals,  contributing  some  petty 
portion  to  the  stock ;  which,  by  many  smalls,  groweth  to  a  meetly  greatness: 
for  there  is  entertained  a  kind  of  emulation  between  these  Wardens,  who, 
by  his  graciousness  in  gathering,  and  good  husbandry  in  expending,  can  best 
advance  the  Church's  profit    Besides,  the  neighbour  parishes  at  those  times 
lovingly  visit  one  another,  and  tins  way  frankly  spend  their  money  together. 
The  afternoons  are  consumed  in  such  ezerdses,  as  old  and  young  folk  (having 
leisure)  do  aocustomably  wear  out  the  time  withal.   When  the  ieast  is  ended, 
the  wardens  yield  in  their  accounts  to  the  parishioners ;  and  such  money  as 
exceedeth  the  disbursements,  is  layed  up  in  store,  to  defray  any  extraordi- 
nary chains  arising  in  the  parish,  or  imposed  on  them  for  the  good  of  the 
country,  or  the  prince's  service ;  neither  of  which  commonly  gripe  so  much 
but  that  somewhat  still  remaineth  to  cover  the  purse's  bottom. 

"The  Saint's  feast  is  kept  upon  the  dedication  day,  by  every  householder 
of  the  parish,  within  his  own  doors,  each  entertaining  such  foreign  aoqnaint- 
anoe  as  will  not  £ul,  when  their  like  turn  cometh  about,  to  requite  him  with 
the  like  kindness.^ 

'*0f  late  times,  many  ministers  have,  by  their  earnest  invectives,  both 
condemned  these  saints'  feasts,  as  superstitious,  and  suppressed  the  Church> 
Ales,  as  licentious.  Concerning  which,  let  it  breed  none  ofibnoe  for  me  to 
report  a  conference  that  I  had,  not  long  since,  with  a  near  friend,  who  (as  I 
conceive)  looked  hereunto  with  an  indifferent  and  unprejudicating  eye.  '  I 
do  reverence,'  said  he,  'the  calling  and  judgment  of  the  Ministers;  espedalhr 
when  most  of  them  concur  in  one  opinion,  and  that  the  matter  oontroversed 
holdeth  some  affinity  with  their  profession.  Howbeit,  I  doubt  leet>  in  their 
exclaiming  or  declaiming  against  Church  Ales  and  Saints*  Feasts^  their  ring- 


>  On  this  subject  see,  more  frdly,  Kennett's  'Paroch.  Antiq.*  pp.  609-615. 
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Before  quoting  further  from  the  records  of  Steeple  Ashton, 
the  following  extracts  from  the  Parish  accounts  of  Bishop 

leaders  do  only  regard  the  rind,  and  not  pierce  into  the  pith,  and  that  the 
rest  were  chiefly  swayed  by  their  example ;  even  as  the  vulgar  rather  stooped 
to  the  weight  of  their  authority,  than  became  persuaded  by  the  force  of  their 
reasons.  And  first  touching  Church- Ales ;  these  be  mine  assertions,  if  not 
my  proofs : — Of  things  induced  by  our  fore&thers,  some  were  instituted  to  a 
good  use,  and  perverted  to  a  bad :  again,  some  were  both  naught  in  the 
invention,  and  so  continued  in  the  practice.  Now  that  Church  Ales  ought 
to  be  sorted  in  the  better  rank  of  these  twaine,  may  be  gathered  from  their 
causes  and  effects,  which  I  thus  rafie  up  together : — entertaining  of  Christian 
love ;  conforming  of  men's  bdiaviour  to  a  civil  convenation ;  compounding  of 
controversies ;  appeasing  of  quarrels ;  raising  a  store,  which  might  be  con- 
verted parUy  to  good  and  godly  uses, — ^as  relieving  all  sorts  of  poor  people, 
repairing  of  churches,  building  of  bridges,  amending  of  highways ;  and  partiy 
for  the  Prince's  service,  by  defraying,  at  an  instant,  such  rates  and  taxes  an 
the  magistrate  imposeth  for  the  country's  defence.  Briefly,  they  tend  to  an 
instructing  of  the  Mind  by  amiable  conference,  and  an  enabling  of  the  Body 
by  commendable  exercises.'"' 

"  My  last  note  touching  these  feasts  tendeth  to  a  commendation  of  the 
guests,  who  (though  rude  in  their  other  feshions)  may,  for  their  discrete  judg- 
ment in  precedence  and  presence,  read  a  lesson  to  our  dvilest  gentry. 
Amongst  them,  at  such  public  meetings,  not  wealth  but  age  is  most  regarded : 
so  as  (save  in  a  very  notorious  disproportion  of  estates)  the  younger  rich  reck- 
onetii  it  a  shame,  sooner  than  a  grace,  to  step  or  sit  before  the  elder  honest ; 
and  rather  expecteth  his  turn  for  the  best  room  by  succession,  than  intrudeth 
thereto  by  anticipation.''  (Book  i.  pp.  68&-71a). 

It  was  a  quiurter  of  a  century  after  Carew  wrote,  that  the  Judges  of  Assize 
on  the  Western  Circuit  issued  an  order  (clearly  illegal)  "for  the  suppressing 
of  ail  Ales  and  Revels."  Much  discontent  was  excited.  The  following  letter 
was  thereupon  addressed  by  the  Bishop  of  Bath  and  Wells  to  Archbishop 
Laud  on  the  subject,  in  reply  to  inquiry  made.  It  is  remarkable  for  the  tem- 
perance and  liberality  of  its  tone,  and  bears  the  character  of  truthfulness 
stamped  upon  it.  Its  date  is  5  November,  1683  ;  and  it  gives  details  (unne- 
cessary to  be  quoted)  of  how  the  evidence  here  quoted  fit>m  it,  was  collected, 
showing  that  there  was  no  concert  between  those  whose  evidence  was  thus 
separately  asked  and  got,  though  this  proved  unanimous  in  its  tone. 

"I  find  by  the  several  answers  of  threescore  and  twelve  ministers,  bene- 
ficed men,  in  whose  parishes  these  feasts  are  kept,  as  foUoweth.  IS/nt,  that 
they  have  been  kept  not  only  this  last  year,  but  also  for  many  years  before, 
as  long  as  they  have  lived  in  their  several  parishes,  without  any  disorders. 
Secondly,  that  upon  the  Feast  days  (which  are,  for  the  most  part,  every- 
where upon  Simdays)  the  service  of  the  Church  hath  bin  more  solenmly  per- 


^  So  Tusser : — 

"Each  day  to  be  feasted,  what  husbandry  worse. 
Each  day  for  to  feast,  is  as  ill  for  the  purse ; 
Tet  measurely  feasting,  with  neighboiu^  among. 
Shall  make  thee  beloved,  and  live  the  more  long." 
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Stortford,  Herts,  in  the  reigns  of  Edward  the  Fourth  and  Heoij 
the  Seventh,  shall  he  given,  because  they  contain  the  enumeia- 

formed,  and  the  Church  hath  bin  better  frequented,  both  in  tbe  iov^iooat 
and  in  the  afternoons,  than  upon  any  Sunday  in  the  year.  Thirdly,  ti^ 
they  have  not  known  or  heard  of  any  disorders  in  the  neighbouring  tovza. 
where  the  feasts  are  kept.  Fourthly,  that  the  people  do  very  much  desfc 
the  continuance  of  those  feasts.  Zattly,  that  all  these  MinisterB  are  of  opi- 
nion, that  it  is  fit  and  convenient  these  feast  days  should  be  coin^naed.  bt 
a  memorial  of  the  dedications  of  their  several  Churches ;  for  the  civiliniig  of 
people;  for  their  lawful  recreations;  for  the  composing  of  dJflfereiKses  by 
occasion  of  the  meeting  of  friends ;  for  the  increase  of  love  and  aznitj,  as 
being  feasts  of  Charity ;  for  the  relief  of  the  poor, — the  richer  sort  keepo^ 

then  in  a  manner  open  house ;  and  for  many  other  reasons. 

•  •  *  *  • 

**  I  find  that,  throughout  Somersetshire,  there  are  not  only  feasts  of  diedi- 
cation,  but  also  in  many  places  Chvrch-Alet,  Clerke-AUs,  tmd  Bid- Ales.  The 
feasts  of  dedications  are  more  general ;  and  generally  they  are  called  feasb- 
days,  but  in  divers  places  they  are  called  Revel-days.  They  are  not  known 
amongst  the  ignorant  people  by  the  name  of  feasts  of  dedication  ;  bat  all 
Scholars  acknowledge  them  to  be  in  the  memory  of  their  several  dedica- 
tions, and  some  ministers  of  late  have  taught  them  so.  Divers  ChurdieB 
here  are  dedicated  to  the  Holy  Trinity,  and  they  are  kept  upon  Trinity  61m- 
day :  but  almost  all  those  feasts  which  are  kept  in  memory  of  the  dedication 
of  Churches  unto  Saints,  are  kept  upon  some  Sundays,  either  before  or  after 
the  Saints'  days ;  because  (as  I  conceive)  on  the  week  days  the  people  have 
not  had  leisure  to  celebrate  these  feasts.  And  I  find  that  almost  all  the 
feasts  of  dedication  are  kept  in  the  summertime,  between  our  Lady -day  and 
Michaelmas,  because  that  time  of  the  year  is  most  convenient  for  the  meeting  of 
friends  from  all  places.^  In  some  places  they  have  solemn  sermons  preadied 
by  divines  of  good  note,  and  also  Communions,  upon  their  feast  days ;  and  in 
one  place  in  this  county  the  Parish  holds  Lands  by  their  feast.' 

"  I  find  also  that  the  people  generally  would  by  no  means  have  these  fieasts 
taken  away ;  for  when  the  Constables  of  some  parishes  came  from  the  Assizes 
about  two  years  ago,  and  told  their  neighbours  that  the  Judges  would  put 
down  these  feasts,  they  answered,  that  it  was  very  hard  if  they  could  not 
entertain  their  kindred  and  friends  once  in  a  year,  to  praise  God  for  his 
blessings,  and  to  pray  for  the  King's  Majesty,  under  whose  hi^py  govern- 
ment they  enjoyed  peace  and  quietness ;  and  they  said  they  would  endure 
the  Judge's  penalties,  rather  than  they  would  break  off  their  feast  days.  It 
is  found  also  true  by  experience,  that  many  suits  in  Law  have  bin  tiJcen  up 
at  these  feasts  by  mediation  of  friends,  which  could  not  have  bin  so  soon 
ended  in  Westminster  Hall. 

*'  Moreover,  I  find  that  the  chiefest  cause  of  the  dislike  of  these  feasts 
amongst  the  preciser  sort  is,  because  they  are  kept  upon  Sundays,  which 
they  never  call  but  Sabhaih  days ;  upon  which  they  would  have  no  manner 
of  recreation,  nay,  neither  roast  nor  sod  [boiled].  And  some  of  the  ministers 
who  were  with  me  have  ingenuously  confessed,  that  if  the  people  should  not 
have  their  honest  and  lawful  recreations  upon  Sundays,  after  evening  prayer, 


1  See  Kennett,  as  quoted  before.  *  See  before,  p.  497  «o«e*. 
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tioii,  in  a  short  space,  of  several  of  these  "Ales'*  and  games 
("plays");  thus  showing  how  common  they  were,  and  how 
large  a  part  of  the  parish  funds  was  raised  by  this  means. 

they  would  go  either  into  tipling  houBes*  and  there,  upon  their  Ale  henches, 
talk  of  matters  of  the  Church  or  State,  or  eke  into  Conventicles. 

"Conoeming  Church-Ales,  I  find  that  in  some  places  the  people  have  bin 
persuaded  to  leave  them  off;  in  other  places  they  have  bin  put  down  by  the 
Judges  and  Justices ;  so  that  now  there  are  very  few  of  them  left :  but  yet 
I  find  that  by  Church- Ales,  heretofore,  many  poor  Parishee  have  cast  their 
Bells,  repaired  their  Towers,  beautified  their  Churches,  and  raised  Stocks  for 
the  poor: — And  not  bythe  sins  of  the  people  (as  some  humourists  [ill-humoured 
people]  have  said)  but  by  the  benevolence  of  people,  at  their  honest  and  harm- 
less sports  and  pastimes ;  at  which  there  hath  not  bin  observed  so  much  dis- 
order, as  is  commonly  at  Fairs  and  Markets. 

"Touching  Gierke- AUs  (which  are  lesser  Church- Ales)  for  the  better  main- 
tenance of  Parish  Clerks,  they  have  been  used  (until  of  late)  in  divers  places, 
and  there  was  great  reason  for  them :  for  in  poor  country  parishes,  where  the 
wages  of  the  Clerk  is  very  small,  the  people,  thinking  it  unfit  that  the  Clerk 
should  duly  attend  at  Church  and  lose  by  his  office,  were  wont  to  send  him 
in  Provision,  and  then  feast  with  him,  and  give  him  more  liberality  than 
their  quarterly  payments  would  amount  unto  in  many  years.  And  since 
these  have  bin  put  down,  some  ministers  have  complained  unto  me,  that 
they  are  afraid  they  shall  have  no  Parish  Clerks  for  want  of  maintenance  for 
them. 

"  There  is  another  kind  of  public  meeting  call'd  a  Bid- A  le,  when  an  honest 
man,  decayed  in  his  estate,  is  set  up  again  by  the  liberal  Benevolence  and 
Contribution  of  firiends  at  a  Feast ;  but  this  is  laid  aside  almost  in  eveiy 
place." — Prynne*s  *  Canterburie's  Doome,'  1646,  pp.  141-151. 

It  is  striking  to  see  how  closely  Carew's  account,  and  that  of  the  Bishop, 
who  naturally  looked  chiefly  at  the  subject  from  an  ecclesiastical  point  of 
view,  agree  as  to  the  spirit  and  efiects  of  these  festivals.  In  1634,  in  conse- 
quence of  the  stir  that  had  been  made,  an  order  was  issued  "  that  all  former 
orders  heretofore  made  by  any  Judges  or  Justices,  for  the  suppressing  of 
Church  Ales,  Clerke-Ales,  Wakes  and  Revels,  be  revoked."  This  roused  the 
ire  of  the  country  Justices,  whose  self-importance  it  touched.  But  the  his- 
torian (Prynne,  as  above)  makes  a  curious  admission  as  to  the  time  when  their 
wrath  put  itself  into  action.  It  seems  that  these  justices,  who  were  so  eager  to 
put  down  all  social  meetings  and  neighbourly  intercourse  among  their  poorer 
brethren,  did  not  begin  by  weaning  themselves  finom  the  fleshpots  of  Egypt. 
Thus  saith  the  Historian : — **  Hereupon  all  the  Justices  of  peace  then  pre- 
sent, immediately  after  they  had  dined,**  drew  up  a  petition  to  the  King 
against  the  revocation.  "  Immediately  after  they  had  dined  P*  This  supplies 
both  explanation  and  comment. 

Unhappily,  the  revocation  itself  was  done,  as  it  was  Charles's  ill  fitte  to 
do  so  many  things,  with  imvrise  accompaniments.  "Merry"  England  has 
consequently  been  a  permanent  loser  by  the  whole  quarrel. 

The  following  lively  description  of  these  "measurely  feastings"  may  be 
appropriately  quoted  here,  to  illustrate  their  character  and  popularity : — 

"  Come,  Anthea,  let  us  two 
Oo  to  feast  as  others  do  : 
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Receipts.  «.  d- 

"  An.  22  E(L  IT.      For  Wexnhfr*  at  Easter  even  and  Easter 

day .      8   10 

YorHokkyngAU 14      1 

An.  5  Hen.  VII.    For  Paachal  SUver 7     ^ 

HokkyngAU 12     6 

Play  SUver IS     4 

The  gift  of  John  Eagore  to  the  painting  of 

the  Tabernacle  of  St  Michael  .     .     .    JH.  0     0 
A  Church  Ale  made  for  the  use  of  the  Ta- 
bernacle     Q     ^ 

LuwHs-yeld  [yield] 7     S 

Le  Wexsilver  in  Eociesia  collect,  die  Pasche      7     6 
Exitus  cujusdam  PotatUmie  [Ale]  vocat.  le 
LuiUit  ydd,  collect.  In  Eociesia  pro  duobns 

annia 15  11 

Bee.  de  Baculariis  Ville  predict,  do  Exitu 
cujuedam  PoUtticnu  vocat.  le  Maary-Ale 

ibid.  Bsbct. £1  10     4 

De  exitu  cvjvadam  PoUUioms  vocat  le  ffok- 

leyng-Ale 18     0 

De  exitu  aUeriiuPoiaUoms  vocat  LwUia-feld     2     7 


Tarts  and  custards^  creams  and  cakes, 
Are  the  junkets  still  at  Wakes : 
Unto  which  the  tribes  resort 
Where  the  business  is  the  sport. 
Morris  dancers  thou  shalt  see, 
Marian  too  in  pagentrie ; 
And  a  mimick,  to  devise 
Many  grinning  properties. 
Players  there  will  be,  and  those 
Base  in  action  as  in  dothes : 
Tet  with  strutting  they  will  please 
The  incurious  villages. 
Near  the  dying  of  the  day, 
There  will  be  a  cudgell-play. 
Where  a  coxcomb  will  be  broke 
Ere  a  good  word  can  be  spoke : 
But  the  anger  ends  all  here, 
Drencht  in  ale  or  drowned  in  beere. 
Happy  Bustios,  beet  content 
With  the  cheapest  merriment : 
And  possess  no  other  fear. 
Than  to  want^  the  wake  next  year.** 

fferricJ^s '  ffetperidei: 
*  "  Wax-shot  *'  as  it  is  sometimes  called :  money  subscribed  towaids  the 
candles.    See  Geragwm  in  Spelman's  '  Glossaiy,*  and  wM  on  BnydherfogiivaiQ 
after,  p.  507. 

'  That  is,  to  be  deprived  of  it,  by  "the  predser  sort.'* 
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Sxpencet. 
An.  9  Hen.  VII.    Pro  Stipendio  Annature  erga  diem  de  la  pUy    2    0 

Pro  bosoo  et  vasto  diedela  pUy  ....     5    0 

Pro  8  PvilU  erga  diem  predict 0    8 

Circa  cannea  aaaand  [roasting].*  ....  0  2 
Pro  le  hruying  18  modiorum  ....  1  4 
Pro  baking  6  Mod.  frumenti  erga  le  Hok- 

hyng  Ale 0     4 

**  Memcnund.  Recept.  eod.  an.  pro  Hokhyng-AU  lis.  8d.,  et  de  Profic.  lea 
Ghreyna  de  ead.  8d. ;  De  exitu  de  le  pUy,  26s.  7d. ;  De  exitu  PotcUionia 
in  Eodendfact.  die  Dwninico prox.  pott  diemdictilepley,  68.,  etc."t 

These  "Ales"  were  kept  all  over  the  kingdom,  both  in  re- 
mote coiinties  and  near  London.]:  An  old  Almanac  (1676) 
says: — 

"  At  Islington  At  Highgate  and  At  Totnam  Court 
A  Fair  they  hold,             At  Holloway,  And  Kentish  Town, 

Where  cakes  and  ale  The  like  is  kept  And  all  those  places 
Are  to  be  sold.                  Here  every  day ;  Up  and  down." 

The  "Ales"  were  numeTous.  Brand  mentions,  in  his  'Po- 
pular Antiquities,'  Bride-Ales,  Church- Ales,  Clerk- Ales,  GKve- 
Ales,  Lamb- Ales,  Leet-Ales,  Midsummer- Ales,  Scot- Ales,  and 
'Whitsun-Ales.§  But  there  were  other  "Ales"  besides  these, 
as  will  be  seen  by  the  records  which  I  now  publish  in  this 
Chapter.  Thus,  we  have,  above,  the  Ale  called  "  Luntis-yield," 
which,  though  I  cannot  find  any  trace  of  it  in  the  arch»ologicaI 
works  treating  of  these  matters,  I  take  to  be  an  "Ale"  held  at 
the  time  of  paying  the  "Smoke-farthing"  or  "Wax-silver." 
Ltmt  is  an  old  word  meaning  "  match,"  and  often  used  for 
"smoke;"  and  nothing  was  more  consistent  with  ordinary 
practice  than  that,  as  funds  for  other  purposes  were  raised  by 
means  of  other  regular  "  Ales,"  so  the  Smoke-farthing  and  Wcw- 


*  This  roasting,  brewing,  and  baking,  were  clearly  all  done  towards  "the 
pUy"  or  "Hooking- Ale." 

f  Chauncy's '  Hertfindshire :'  Bishop  Stortford,  in  the  Hundred  of  Braugh- 
ing. 

t  They  must  have  been  kept  up  till  the  middle  or  dose  of  the  last  century, 
in  many  places,  to  judge  finom  many  tracts  and  references  which  it  would  be 
tedious  to  the  reader  to  quote.  Some  of  them  exist,  under  the  name  of 
"Wakes,"  in  very  numy  Parishes,  to  this  day ;  though  they  have,  unhap- 
pily, become  disconnected  firom  their  close  original  connection  with  the 
Puiah ;  which  was  what  gave  them  legitimacy  and  a  real  social  value. 

§  See  Brand,  vol.  L  pp.  154  note,  226-229,  865,  422-436.  As  to  Oive- 
(giveo,  or  gift)  Ales,  that  is,  "  Ales"  kept  out  of  bequests  left  for  the  purpose, 
see  particularly  also  '  ArohiBologia>,'  vol  xii.  pp.  11-20. 
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tUver  should,  in  some  parishes,  be  gathered  at  an  Ale.  Then  thert 
was  the  Hoddng-AleyOnQ  of  great  importance;  and  the  thorousi 
kindlj  Bid-Ale/^  There  was  also  an  Ale  called  the  Jklar^Al^^ 
held,  it  must  be  presumed,  on  one  of  the  dajs  consecrate 
to  the  Virgin  Mary.  The  King-game,  May-Pole,  Wakes,  ari 
other  similar  periodical  amusements,  which  also  formed  part  ii 
the  regular  Parish  arrangements,  were  rather  Shows  and  Pkp 
than  ''  Aled ;"  though  they  all  belong  to  the  same  ixiterestizu 
group  of  customs,  that  formerly  made  poor  and  rich  equallj 
love  .the  Parish  of  their  childhood,  and  cling  to  the  happv  pt- 
mories  and  social  responsibilities  which  it  ever  carried  with  it ; 
and  made  England  to  be,  truly,  "Merry  England."  Herrick 
thus  truthfully  alludes,  in  his  peculiarly  sweet  and  flowing 
▼erses,  to  these  pleasures  of  "  The  Country  Life :" — 

"  For  sports,  lor  pageantry,  and  plays. 
Thou  hast  thy  eves  and  holydays, 
On  which  young  men  and  maidens  meet 
To  exercise  their  dancing  feet ; 
Tripping  the  comely  country  round. 
With  dafiTodils  and  daisies  crowned. 
Thy  Wakes,  thy  Quintels,  here  thou  hast. 
Thy  May  Poles  too  with  garlands  graced ; 
Thy  Morris-danoe,  thy  Whitsun-Ale, 
Thy  Shearing-feasts,  which  never  &il ; 
Thy  Harvest-Home,  thy  Wassail-bowl, 
That's  tost  up  after  Fox-i'-th'-hole ; 
Thy  Mummeries,  thy  Twelfth-tide  Kings 
And  Queens,  thy  Christmas  revellings ; 
Thy  nut-brown  mirth,  thy  russet  wit. 
And  no  num  pays  too  dear  for  it" 

And  Tusser  makes  it  a  prominent  point  in  his  '  Points  of 
Huswifery't  that — 

"  Good  huswifes,  whom  Qod  hath  enriched  enough  [enow] 
Forget  not  the  Feasts  that  belong  to  the  plough. 
The  meaning  is  only  to  joy  and  be  glad  ; 
For  comfort,  with  labour,  is  fit  to  be  had." 

As  to  the  meaning  of  the  word  "  Ale"  itself,  it  is  curious 
that  so  much  doubt  has  been  expressed.    Even  ridicule  has 

*  Before,  p.  601  note.  The Hockmg-AU  and  the  feast  of  the HodtOsri 
must  not  be  confounded.  Bee  Herrick's  beautiftd  description  of  "the 
Hock-Cart,  or  Harrest  Home,"  in  '  Hesperides.' 

f  Not  in  his  '  Five  Hundred  Points  of  Qood  Husbandry,*  as  Brand  eiro- 
neously  says ;  though  the  excellent  old  poet  well  adds  to  bis  title  of  'Poiati 
of  Huswifeiy,* — '  vmted  to  the  cxmfti/ri  of  Husbandry.' 
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l>ten  sought  to  be  thrown  upon  attempts  to  trace  its  true 
origin  and  meaning.    It  is  easy  to  sneer  at  good  old  customs, 
i^hich  modem  selfishness  and  cold  materialism  shrink  firom, 
and  cannot  even  understand;  and  to  say  that  these  '^Ales" 
iff'ere  so  called  because  stoups  of  Ale  were  then  freely  swilled. 
!Brand  does  indeed*  take  a  broader  view,  though  doubtfully, 
and  suggests  an  identification  with  the  Yule  of  Christmas. 
There  can  be  no  doubt  of  this  identification.    But  neither 
Srand  nor  his  editor.  Sir  H.  Ellis,  seems  to  have  been  familiar 
with  the  language  or  traditions  of  our  forefathers ;  or  illustra- 
tions from  these  would  have  been  cited  by  them.    These  are,  in- 
deed, conclusive ;  and  can  leave  little  doubt  that  the  name  of 
the  beverage  was  taken  &om  the  occasions  when  it  was  chiefly 
used,  instead  of  these  occasions  having  borrowed  their  names 
from  the  bevei^e  then  drunk.f 

These  occasions, — these  "  ales,"  wakes,  festivals,  and  plays  (all 
must  be  taken  together), — assume  an  aspect  of  much  impor- 
tance to  the  thoughtful  man,  to  the  statesman,  and  to  the 
practical  student  of  our  Institutions,  when  it  is  considered 
how  great  an  influence  it  is  universally  admitted  that  traditions, 
and  gatherings  together  of  the  people,  have  always  had  upon 
the  character  and  independence  of  a  nation ;  X  and  when  it  is 

•  Vol.  i.  p.  364. 

t  In  the  Old-None,  the  verb  "  eP— infinitive  fonn  "oto"— (»  ^ord  of 
very  ancient  kindred,  for  we  find  aio,  alert,  in  the  lAtin ;  vfyw,  ip&,  in  the 
Greek ;  and  rAv  in  the  Hebrew ;  all  being  words  expressing  the  same  original 
idea)  was,  to  give  that  which  raises  up  the  strength.  Finn  Magnuson 
expressly  says  of  this  word : — "  Atque  aded  simul  cibom  potumque  in  ae  com- 
prehendit,  ita,  fere  tpecialitu,  ketum  la/iUwmqv£  conviviwn  detigncU**  (Edda 
Sffimnndar,  vol.  i.  p.  599 :  ed.  Hafiiis,  1787).  And,  in  reference  to  the 
special  use  of  a  derivative  from  this  word,  to  express  the  great  Christmas  fes- 
tival, the  YuUj  the  same  author  adds: — "Habebant  et  alia  feata,  ex.  gr. 
cmtumnale,  solennem  hunc  esum."  Several  of  the  principal  English  "Ales" 
were  held  in  Autumn. 

See  further,  an  interesting  note  on  the  subject  of  "  Ales,"  including  several 
illustrative  quotations  from  Spenser,  Milton,  Pierce  Plowman,  Chaucer,  etc. 
in  Warton's  '  History  of  English  Poetry,*  voL  iii.  pp.  118,  119  (ed.  1840). 

t  See  the  very  striking  quotations  which  I  have  given  from  Sir  Walter 
Baleigh's  'Prince'  in  'Local  Self-Govemment  and  Centralization,'  pp.  37, 
179, 180,  238 ;  of  which  it  is  sufficient  to  quote  here  the  injunction,  that  one 
of  the  chief  meantf  by  which  "  the  sophistical  and  subtill  tyrant  is  to  hold  up 
his  state  "  is  "ix>  forbid  feasHiiffi  and  other  meetings, — ^which  increase  love, 
and  give  opportunity  to  confer  together  of  public  matters, — ^under  pretence 
of  sparing  cost  for  better  uses."  ('  The  Prince,'  p.  27,  ed.  1642.)  This  is  a 
coarse  which  has  been  craftily  followed,  with  elaborate  care,  by  the  authors 
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observed  that  these  oocasioiis  heretofore  formed,  mraruLblT. : 
part  of  the  regular  system  of  Parish  action  throughout  Ed^ 
land; — ^an  action  mixed  up  and  interwoven  with  the  whc^ 
history  of  every  parish ;  with  the  duties  of  its  officers,  and  it5 
own  relations  to  the  State.  It  thus  becomes  plain,  ho^w  mod: 
more  the  Institution  of  the  Parish  enters,  at  Cominon  Lav. 
into  the  veiy  life  and  social  existence  and  happiness  of  the 
people,  than  those  are  able  to  conceive,  whose  mindn  are  u> 
able  to  grasp  anything  that  is  not  found  within  the  four  ear- 
ners of  an  Act  of  Parliament. 

Statesmen  and  sincere  philanthropists  may  both  leam  some^ 
thing  valuable  and  very  practical  from  the  study  of  this  subject 

Nothing  occurs  more  often  in  the  churchwardens'  accounts; 
and  other  entries,  in  old  Parish  records,  than  items  as  to  maiD- 
taining  the  *'  Church  House."  It  appears  from  many^  entries, 
but,  in  precise  terms,  from  one  of  the  date  of  1581,  that  the 
''  Church  House  "  of  Steeple  Ashton  stood  on  land  for  whidx 
an  annual  payment,  probably  a  rent-charge,  of  two  shillings 
and  fivepence,  was  paid  to  the  crown.  Entries  of  that  payment 
occur  specifically,  as  made  to  the  king's  (or  queen's)  '*  reeve"; 
a  rare,  though  correct,  illustration  of  the  use  of  that  word  in 
such  a  sense.  The  parish  maintained  the  House  at  its  own 
expense ;  and  the  latter  seems  to  have  needed  very  much 
attention  of  this  sort, — ^proving  the  constant  use  to  which  it 
was  put. 

A  few  entries  from  the  accounts  of  this  Parish  will  illustrate 
the  above  matters.  These  accounts  must  also  be  considered  in 
reference  to  the  important  point  of  the  Parish  having  and  hold- 
ing property  in  its  corporate  capacity.* 

The  following  are  entered  as  the  receipts  in  the  year  1558, 
the  5th  and  6th  year  of  Philip  and  Mary : — 

<' ImprinuB,  reoeiyed  of  the  c^urcAftodbf      ....     lOs 

of  the  New  Poor  Law  Acts^  and  all  the  other  modem  devioeB  of  centrali- 
zation, in  order  to  dettroy  the  reality  of  sound  Pariah  management,  and  the 
spirit  of  independence  in  the  people.  Bureaucracy  and  funetionarism  are  by 
&r  the  most  complete  embodunents,  in  practice,  of  what  is  called  MacfaiaTel* 
lianism,  that  the  world  has  ever  seen. 

•  See  before,  p.  269. 

t  That  is,  as  Interest.  The  word  "  Stock  "  must  be  clearly  understood  as 
meaning  a  permanent  fund  belonging  to  the  Parish.  See  after,  pp.  511,  514. 
The  Interest  for  the  use  of  this,  or,  on  emergency,  a  part  of  the  principal,  wu 
disposed  of  at  the  pleasure  of  the  Parish.    See  this  more  particuUrly  ilhis- 
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Item,  made  dearly  [that  is,  after  all  ezpeoaes  paid]  of 

the  Church  ale 8/8    2d 

Item,  i^  of  William  Bull  for  rent 6d 

Item,  T^  of  Jone  Morrys  for  r0»i< 18d 

Item,  r<*  of  John  Ilea  for  ren< 20d 

Item,  i^  {oT  smohe-farthing* 78    8d 

Item,  i^  of  Jone  Morrys  for  r«n^ 18d 

Item,  r^  of  William  Bull  for  rcn« 6d 

Item,  r^  of  John  lies  for  rent 20d 

Item,  r*' of  John  lies  for  rent 20d 

Item,  T^  of  John  Ilea  for  rent 20d 

Item,  r**  of  John  Morrys  for  rent 18d 

Item,  H  of  Jone  Morrys  for  rCTit 18d 

Item,  r^  of  John  Swayne  [?  paid  after  date]    ...  28     4d 

Item,  made  of  TTAitjontyc^e  ^2e  clearly  t   ....  258    4d 


Sum.       .     .     £4  13    5 


ti 


trated,  in  the  case  of  the  Poor  Stock,  in  Appendix  B.  See  also,  as  to  appren- 
tice stock,  before  p.  276. 

*  "Smoke-&rthing"  was  an  ancient  charge  (qiuui,  license  to  bum,)  paid, 
possibly,  sometimes  as  tithe,  but,  firom  all  the  allusions  to  it,  most  probably 
as  an  acknowledgment  by  those  who  had  the  right  to  cut  fire-bote  (wood  or 
turf  for  burning).  It  might  be  either  paid  by  a  Parish,  or  any  individual, 
to  the  Lord  of  the  Manor,  the  Crown,  or  even  tiie  Parson,  aooording  to  whom 
the  estate  was  vested  in ;  or  by  owners  and  occupiers  within  a  Parish,  in 
acknowledgment  of  rights  exercised  by  them  over  the  Parish  Woodlands  or 
Common  lands,  or  any  estate  vested  in  the  Parish.  Thus  Smoke-money 
might  be  paid  either  by  or  to  the  Parish,  according  to  the  &ct8  of  tenure.  It 
often  became  reduced  to  a  small  composition.  (See  Spelman's  'Glossary,' 
"Smoke-silver.")  It  is  often  found  named  in  old  records.  Thus,  Lambeth 
Parish  (Surrey),  1519  : — "  Paid  for  smoke-money  at  St.  Mary's  eve,  2s.  6d." 
In  that  case  it  was  a  payment  made  by  the  Parish,  instead  of,  as  in  the 
above  case,  to  it.  So  again ;  Lambeth,  1521 : — "  Pud  by  my  Lord  of  Win- 
chester's scribe  for  smoke-money,  2s.  6d."    (Lysons,  vol.  i.  p.  222.) 

The  terms  sjnoke-farthimg,  anu^-siher,  and  tmohe-momey,  are  used  indiffer- 
ently. They  were  an  entirely  different  thing  from  what  they  have  often  been 
confounded  with,  namely  tiie  hearthrpenny,  h^arth-tilver,  fumage  {fuage); 
which  latter  was  originally  in  the  nature  of  Peter- Pence,  levied  on  eveiy 
house,  and  was  the  origin  of  the  Hearth  tax.  Blackstone  (vol.  i.  p.  324)  has 
confounded  these  two  distinct  things. 

Wax-silver,  Wes-silver,  Wax-shot,  {ceragivm,)  was  a  contribution  made 
towards  keeping  up  the  Candles  which  form  so  conspicuous  a  part  of  the 
Roman  Catholic  ceremonial.  See  as  to  Candlemas  day.  Brand,  '  Popular 
Antiquities,'  vol.  i.,  p.  88.  See  "  Wex-Silver"  and  "Luntis-yield"  before, 
pp.  502,  503. 

t  Though  the  "Church-Ale"  was  often  held  later  in  the  year,  the  "Whit- 
sun  Ale"  itself  was  sometimes  so  called.  Thus  Aubrey  (in  the  place  before 
quoted)  says : — "  There  were  no  rates  for  the  poor  in  my  grandfiither's  days ; 
but  for  Kingston  St.  Michael  (no  small  Parish)  the  Church- Ale  of  WhUsun- 
tide  did  the  business." 

z  2 
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The  first  item  in  the  expenses  of  the  same  jesr  is,  *^¥@ 
reparations,  daubing,  and  purging  of  the  Church  JETause,**  Ii  I 
the  same  expenses  occur,  further: — ''For  the  church  hoese 
rent ; "  and,  "  for  one  dozen  of  reeds."  Following'  the  latts 
is : — ''  for  mending  the  church  house  with  the  same  reeds ; "— 
that  is,  no  doubt,  thatching  it. 

It  will  be  seen  that  the  Bents  named  as  receiTed,  in  tiiis 
account,  are  eyidently  quarterly  Bents  for  property  bdiongxz^ 
to  the  Parish.  In  the  next  year.  Bents  are  found  agaic 
though  some  of  them  in  different  names,  and  sometimes  inxk 
important  additional  information.  Thus  we  find : — '*  Iteceired 
of  John  Whatle,  for  one  acre  of  grass."  In  the  same  reir 
there  are  fresh  items  for  work  done  about  the  Church  Houae. 
Among  seyeral  such  expenses,  including  the  rent,  and  **  sawisg 
of  boards  for  the  Church  House  end,"  is  the  following: — "Item, 
paid  for  one  load  of  thorns  to  make  the  hedge  of  the  Churdi 
House  garden ; "  and  "for  felling  and  carriage  of  the  same ;  "— 
following  which  is — "  Item,  for  the  making  of  the  foresaid 
hedge."*    Similar  items,  on  all  points,  are  continually  found. 

The  same  year  shows  that  a  vestry  clerk  was  at  that  time 
regularly  employed ;  one  item  being,  "  to  the  clerk,  for  writing 
our  church  reckonings."  This  often  recurs.  An  extraordinarj 
number  of  payments  are  also  entered,  throughout  the  record^ 
as  haying  been  made  for  repairing  the  clock  and  beUs. 

It  is  worth  note,  that  the  churchwardens  are  sometimes 
called  " church-men"  in  this  record ;  and  that  both  are  clearlj 
chosen  by  the  Parish  throughout,  and  rarely  serye  more  than 
one  year,  or  two  at  the  outside.    This  was  long  before  the  date 

*  In  the  same  year,  the  first  of  Etizabetb,  is  an  entiy  *^  for  pulling  down  of 
the  Rood/'  and  "  for  pulling  down  of  the  altar  ;  '* — ^the  Protestant  bith 
being  now  in  the  ascendant  again.  In  the  next  year  is  the  following  :  — 
"  Paid  to  William  Ffellpes  for  bringing  home  our  Bible/' 

So  we  have,  in  the  Churchwardens'  accounts  of  Lambeth  Parish,  under 
date  1570  : — "  Bec^  of  the  yestments  and  copes,  sold  by  consent  of  the  IV 
rish  ;  for  the  borders  of  the  herse-cloth,  and  for  the  images  taken  out  of  tbe 
communion  cloths ; "  "  For  the  white  satin  that  was  the  cross  in  the  bbu^ 
cloth  ; "  "  For  a  canopy  cloth  of  red  velvet,  with  stars  embroidered^  and  b«I- 
lions  of  silver  and  gilt ;"  etc.  etc.     (See  after,  p.  519.) 

Such  entries  as  these,  in  Parish  Records  (which  are  veiy  frequent)  would,  it 
may  be  suggested,  have  been  a  much  more  direct  and  sound  mode  of  determiD- 
ing  some  of  the  questions  raised  in  the  case  of  Liddell  v.  Westerton,  before 
named,  as  to  the  interpretation  to  be  put  on  the  rubric  as  to  Church  "Orna- 
ments,*' than  most  of  the  arguments  there  raised.    See  before,  p.  489,  note. 
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of  the  Canon  containing  the  usurpation  already  commented 
on  ;  and  which  Canon  illegally  attempted,  and  has  been  ille- 
gally made  use  of,  to  set  aside  the  custom  in  so  many  places. 

The  earliest  date  at  which  the  Parish  Meeting  is  called  a 
''  Yestiy "  in  this  record,  is  in  1569.  From  that  date  every 
such  meeting  is  so  called. 

The  same  record  containB  entries  as  to  the  other  officers  of 
the  Parish ;  illustrating  how  regular  and  complete  were  local 
action  and  self-goyemment  in  England  at  that  time ;  and  thus 
contradicting  what  superficial  politicians  and  partisan  his- 
torians seek  to  impose  as  the  creed, — utterly  inconsistent  as  it 
is,  in  all  respects,  with  truth  and  fact, — ^that  English  liberties 
are  of  much  later  growth.  These  entries  include  officers  for 
administration  of  relief  to  the  poor,  thirty  years  before  the 
celebrated  Act  of  Elizabeth  was  passed.  The  entry  as  to  choice 
<^  officers  is  thus  made  on  the  26th  day  of  March,  1570 : — 


<4 


} 


Chutehwardent, 


John  Silyerthomey 
Roger  Martin, 
Wert  Aflhton  :— William  Marks,  CtmUMt, 

Old:-       JhonStone,  f     K^«ym«t ♦  of  Wert  Ash- 

Jlion  Maigom,  \         *°^  ^\  »*^«  ^P  ^^ 

V.        Aoooonts. 

New : —      Richard  Williams,  *) 

Richard  ffilverthomo,  ]  ^^^^^"^^ 

Old :—      Jhon  Burgee,  ")  »      » 

Wm.Whatley,  ]  ^<^^P0^' 

New:—     Henry  Botcher,  1^     l7or  dl^ «vw>r  * 

JohnSweting,  /     ^^^IP^' 

And  it  goes  on  to  give  the  lists  for  other  parts  of  the  parish ; 
which  is  divided  into  four  tythings  or  townships,  having  most 
of  their  officers,  but  not  the  Churchwardens,  separate.  Such 
lists  are  found,  complete  and  regular,  year  afber  year. 

In  1570,  at  a  full  vestry,  '^  it  is  agreed  that  there  shall  be 
yearly  paid  for  keeping  the  clock,  8«.  4i.*'  Eleven  years  later, 
'<it  is  condysented  and  agreed  by  the  parish,  that  John  Symmes 
shall  keep  the  clock  and  the  bells  in  good  order,  and  to  have 
yearly  8*." 

In  1573,  an  additional  office  was  erected  by  the  will  and 
ehoioe  of  the  Parish,  in  reference  to  the  relief  of  the  poor. 

*  The  Surveyon  of  Highways,  as  we  now  call  them,  are  called,  in  this 
leoord,  by  the  various  names  of  "  Waymen,"  "  Waywardens,"  "  Supenriaon 
of  Highways,"  and  "Overseers  of  Highways." 
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Two  persons  were  then  named,  in  addition  to  the  *'  collectors. 
to  act  as  "  distributors." 

It  is  clear  that  it  was  held  the  duty  of  the  officers  to  znak 
presentments,  or  reports,  to  the  frill  Vestry,  of  the  wsj  ir 
which  the  duties  to  be  done  by  the  parishioners,  and  which  ti 
respectire  officers  had,  each,  under  his  particular  charge,  haJ 
been  fiilfiDed  during  the  past  year.  Thus  we  find,  1573,  '^  01: 
waymen  do  present  that  eyery  man  hath  carried/' — that  k 
done  team-work  on  the  roads ;  and  again,  *'  Old  waymen  do  sr 
that  all  is  well,  saving  that  John  Collet  and  Jhon  {jfie]  Ho- 
ward is  behind."  Elsewhere,  they  "  present  that  all  is  gooi 
and  fair ; "  and  elsewhere,  the  names  of  all  defaulters  are  pre- 
sented. 

At  a  Vestry  Meeting,  holden  26  Dec.  1576,  "William  SilT€^ 
thome  is,  by  order,  to  pay  unto  the  church,  for  that  he  refuaet^ 
to  be  church-man,  6^.  SJ. ; "  and  there  is  a  similar  entry  as  tc 
another  recusant  churchwarden  in  1578. 

26  Dec.  1580.  "The  whole  yestTj  oonsenteth  that  Mr.  Rogers  shall  he 
clerk  [t.  e,  parish  derk],  and  to  enter  at  our  Lady's  day  next;  and  -wvne^ 
William  White  then  to  depart*' 

It  is  a  matter  of  no  slight  nor  unimportant  interest,  that  the 
first  entry  in  this  record,  which  at  all  approaches  to  the  chs- 
racter  of  the  modem  church-rate,  occurs  on  5th  Not.  1581 : — 

"At  this  vestry,  it  was  agreed,  that  all  the  pariah,  and  every  householder 
therein,  should  pay  a  penny  of  every  head,  at  Easter,  to  the  vicar  for  com- 
munion  bread  and  wine  ;*  and  the  overplus  to  be  paid  to  the  diurch wardens." 

And  then,  with  a  remarkable  carefulness  to  record  how  una- 
nimous the  parish  was,  in  this  first  example,  for  forty  years  at 
the  least,  of  a  special  rate,  it  is  added,  in  a  separate  clause : — 

"All  the  parish  doth  agree  to  this  order,  saving  WaHer  MariLs,  EUis Mor- 
gan, Robert  Netting,  Jhon  SUverthome.'* 

Another  rate  of  the  same  specific  kind  and  purpose  was  made 
in  Apnl,  1625,  and  others  elsewhere.  But  it  was  not  made 
every  year :  only  thus  occasionally,  when  the  other  sources  of 
income  proved  insufficient. 

*  The  wine  used  for  Communion  is  specifically  named  in  ihe«OGoimts  that 
follow.  It  is  almost  uniformly  a<ick.  Large  quantities  seem  to  have  be«n 
used.  Thus,  one  account  (1636)  contains  two  items;  one  of  15  quarts  of 
sack  for  one  day  ;  another  of  5|  quarts  for  another  day.  The  same  aooouot 
contains  another  item  of  15  quarts  of  mutkaden,  for  communion  on  another 
day.  The  price  of  each  was  nearly  the  same ;  namely,  within  a  small  fna- 
tion  of  a  shilling  a  quart. 
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In  the  above-named  year,  1581,  is  an  entiy  in  the  accounts : — 

*'  Yoit  deliyering  a  presentment  of  inquiry,  whether  that  any  man  had 
ajiy  aon  within  our  parish,  beyond  the  seas." 

The  Church  House,  or  parts  of  it,  were  let  to  tenants,  for 
such  time  as  they  were  not  wanted  for  immediate  use  by  the  Pa- 
riah.* There  are  many  entries  such  as,  1585, ''  Margaret  Crewe 
payeth  for  the  Church  House  yearly,  8*.;" — '^Eichard  Ellis 
payeth  for  the  Church  House  yearly,  12(^."  In  the  same  ac- 
count is : — "Andrew  Netting  payeth  for  his  shop  yearly,  12 J." 

The  following  speak  for  themselves : — 

26  Bee.  1586.  "Agreed,  by  the  consent  of  the  Parish,  that  WiBiam 
White,  the  derk,  shall  keep  the  clock,  bells,  make  clean  the  church,  sweep 
the  leads,  and  ring  the  bell  for  coverfoe  [coifew]  and  day  ;f  and  shall  haye 
yearly  for  his  labour,  IZs,  id. 

1591.  "  Memorandvm :  It  is  agreed  that  John  Pound  shall  have  the  shop, 
of  [the]  parish,  from  year  to  year,  at  12d.  by  the  year." 

26  Dec.  1595.  ** Memorandum :  That  all  the  Vestry  have  consented  and 
agreed,  that  hereafter  every  man  shall  pay  6«.  Sd.  for  every  graye  to  be  made 
in  the  chiorchyt  before  there  be  any  stone  moved  $  otherwise,  the  churchwar- 
dens shall  pay  it  at  the  day  of  aooompts." 

There  are  a  vast  number  of  gifts,  of  no  great  amount  each, 
but  altogether  considerable,  expressed  to  be  *'  for  the  poor,  to 
remain  in  Stock  for  ever.'*§  The  use  made  of  this  Stock  will 
be  seen  in  the  complete  extract  given  in  the  Appendix. 

The  earliest  entry  of  a  parish  rate,  for  general  purposes,  is 
under  date  of  26  Dec.  1600.  There  has  before  been  one  to 
cover  expenses  of  Communion.  But  now  there  comes  a  re- 
gular taxation  for  general  purposes.  And  it  is  made  in  ear- 
nest ;  fuU  powers  of  prosecution  being  given — as  it  has  already 
been  shown  that  they  could  be — in  case  of  default.  The  church- 
wardens, as  ab*eady  seen  in  the  case  of  opening  graves  in  the 
church,  are  required  to  fulfil  their  duty ;  or  else  themselves 
are  declared  liable.  And  it  will  be  seen  that  they  are  held  very 
strictly  to  this  liability. 

*  See  the  example  of  the  same  thing  in  the  township  of  Whitwell,  Parish 
of  Gatcombe,  Isle  of  Wight,  before,  p.  497  note. 

t  That  is,  evening  and  morning.  See  a  hiter  entry,  18  Jan.  1655,  after, 
p.  513.    And  see  before,  pp.  489,  440. 

X  There  are  many  entries  of  this  kind :  but  all  refer  to  bniying  in  the 
diwxh.  The  conmion  law  right  in  the  Chnrchyard  is  left  nntonched.  And 
it  will  be  observed  that  it  is  the  Vettry  which  determines  this  thing, — ^not  the 
panon  who  attempts  to  claim  it,  as  in  modem  times.  See  before,  p.  443  ; 
and  see  after,  p.  512  :  a.d.  1635.  §  See  pp.  506  note,  514. 


512  PABIBH  RSCOBDS. 

26  Deo.  1600.  *'  It  is  agreed,  ftt  the  Yestiy  aforesaid,  that  erery  paiii^ 
ioner,  and  all  men  that  hold  any  lands  in  the  parish,  shall  pay  this  year,  u 
Easter  or  before,  for  every  yard-land*  12e2.,  and  so  after  that  rata.  And  tiat 
the  chnrohwardens  shall  present  those  that  are  behind ;  or  eliie  they  efaall  psT 
it  at  their  own  ohai^ges.'* 

After  this  date,  a  similar  rate  was  very  often  made  and  levied, 
but  differing  firom  time  to  time  in  amount.  It  appears  to  hsn 
been  first  called  a  "rate,"  in  the  Steeple  Ashton  records,  in  1601 

The  year  1609  contains  a  record  of  two  rates  made  ''  by  s 
general  consent."  The  same  year  records  the  settlement  of  & 
Lawsuit,  "  before  the  whole  Vestry,  being  gathered  t<^rether."t 

1610.  "It  was  agreed  that  eveiy  man  should  bring  in  their  rale  to  tie 
oommonion-table,  that  the  churchwardens  might  not  be  too  much  ironUad 
in  the  collection  of  it." 

This  Bye-Law  is  repeated  the  next  year.  In  1615  it  is  made 
much  more  stringent:— 

"  Agreed  at  this  yestry,  that  the  churchwardens  from  henoofortb  shall 
gather  up  the  rates  made,  in  the  year  of  their  office,  or  present  them  that 
make  de&ult ;  or  else  to  be  liable,  for  the  payment  of  what  is  behind,  tiw- 
selves,  and  to  continue,  till  the  payment  thereol^  in  their  offioe." 

The  same  Bye-Law  is  repeated  later. 

SO  March,  1680.  "  They  do  affirm  the  yard-lands  of  the  parish  to  oootain 
148  yard-lands  and  three  quarters." 

27  Dec.  1684.  ''It  is  ordered  at  this  meeting,  that  the  OrerBeerB  and  In- 
habitants of  Hinton,  being  of  this  Parish,  shall  yearly  meet  upon  St.  Stevm*! 
day,  and  give  aooompt  how  the  poor's  stock,  heretofore  given  to  Hifi^^in  by 
John  Tucker  and  others,  is  distributed,  to  the  end  that  the  poor  may  be  dnly 
paid." 

This  is  an  interesting  iUnstration  of  the  relations  of  the 
whole  Parish  to  one  of  its  parts,  and  of  the  care  taken  that 
charitable  trusts  were  duly  executed. 

81  March,  1685.     "It  is  agreed  and  ordered,  that  there  be  paid.  12ci.  ibr 

*  The  yord^-land  is  a  irariable  measure.  In  some  counties  it  is  16  acres: 
in  others  20,  24,  80,  or  even  40  acres.  The  word  would,  in  our  modem 
pronunciation,  be  more  properly  "girdland/'  It  means  simply,  a  measured 
quantity ;  one  ffiri  rowid.  The  "gird-land"  is  named  in  the  Laws  of  Ina. 
King  of  Wessex  fm  which  WUtshire  lies)  ▲.D.  688.  The  quantity  of  yard- 
land  which  a  man  held,  used  formerly  sometimes  to  determine  the  I^oish 
Offices  he  was  bound  to  serre.  Thus,  by  the  custom  of  Wimbledon  (Sonej) 
(where  the  yard  is  16  acres),  evexy  person  who  held  two  yard-lands,  or  80 
acres,  was  liable  to  serve  the  office  of  beadle :  those  who  held  three  yard- 
lands,  the  office  of  reeve  or  provost. 

t  See  the  extracts  before,  pp.  490,  500  note;  where  the  settlement  of 
Lawsuits  at  "  Ales"  is  stated  to  be  frequent ;  also  after,  p.  524. 
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the  ringing  of  the  great  bell  at  the  funeral  of  all  such  persons  as  do  not  pay 
to  the  Church  Bates  [special  Church  Bates  having  been  before  then  made^ 
and  to  be  paid  to  the  churchwardens  for  the  time  being :  Provided,  that  for 
the  wife  or  children  of  such  persons  as  do  pay  to  the  church,  there  shall  be 
nothing  paid  for  them." 

19  April,  1636.  There  is  an  enumerated  account  of  ten  bonds 
delivered  to  the  churchwardens,  on  behalf  of  the  parish,  from 
persons  holding  parish  Stock  at  interest.  These  bonds  are  often 
required  to  be  brought  in  and  renewed,  for  the  security  of  the 
pariah. 

27  March,  1 638.  "  It  is  recorded,  by  general  consent,  that  whereas  one  seat 
which  did  anciently  belong  unto  the  farm  of  West  Ashton,  late  in  the  tenure 
of  John  Marks,  deceased,  is  lost  and  taken  away,  by  reason  of  the  new  placing 
of  the  pulpit ;  and  forasmuch  as  there  is  a  sufficient  seat  or  place  also  gained 
in  the  second  seat  in  the  rank  adjoining  to  the  foot  of  the  pulpit ;  Itis  there- 
fore agreed  and  allowed,  that  the  owner  of  the  &rm  of  West  Ashton  afore- 
said, for  the  time  being,  shall,  for  ever  hereafter,  sit  in  and  enjoy  the  said 
new  seat  so  guned  as  aforesaid,  as  belongring  to  the  said  &rm."* 

In  the  accounts  of  1639  are  two  items  showing  that  the  title 
to  the  Church  House  had  to  be  defended  in  courts  of  Law.  The 
same  accounts  contain  the  payment  of  the  old  rent  to  the  Crown, 
2s.  6d.    The  entries  are : — 

''To  Mr.  Beach,  for  Law  about  the  Church  House,  £2.  9«.  2d." 
"To  Mr.  MarkB,  for  law  about  the  Church  House,  and  making  the  Be- 
gister  Book,  £1.  U.  6d.** 

18  July,  1645.  A  separate  Collector  is  appointed,  for  a 
separate  rate  again  made  to  cover  the  expenses  of  communion.t 

The  following  Order  gives  a  remarkable  example  of  the  Bye- 
Law  of  a  Parish  coming  in  aid  of  Statute  Law : — 

16  April,  1650.  "  It  is  agreed  and  ordered  at  this  vestry,  that  eveiy  per- 
son rated  to  the  relief  of  the  poor  shall  henceforth,  according  to  the  Law, 
make  payment  of  his  rate  by  the  month,  and  to  be  received  accordingly ; 
and  if  any  man  do  refuse  to  pay  his  rate,  then  he  so  refusing  is  to  pay  that 
double.  And  the  overseers  o(  the  poor  may  make  the  rate  double  on  him 
as  aforesaid.  "^ 

Among  many  other  illustrative  entries,  the  following  may 

be  instructively  quoted : — 

18  Jan.  1655.  "Agreed  upon,  at  this  vestry,  that  there  is  allowed  for 
ringing  the  bell  at  four  of  the  clock  in  the  morning,  and  eight  in  the  even- 
ing, forty  shillings  per  annum,  to  be  paid  quarterly.  "§ 


*  See  before,  pp.  440,  441.  There  are  several  entries  of  the  same  kind, 
t  See  before,  pp.  178,  510.  t  See  after.  Chap.  VIII.  Sec.  7. 

f  See  entry  26  Dea  1586,  before,  p.  511. 

z  3 


514  PASI8H  BISCOBDS. 

1  June,  1656.  "  At  a  vestry  then  held,  it  is  ordered  that  fix>ii&  henccKa^ 
there  shall  be  but  one  Overseer  for  [the  iything  of]  Steeple  Alshton." 

15  Jan.  1659.  **  It  is  ordered,  that  the  last  overseer  of  the  poor  of  3te^->I' 
Ashton,  shall  forthwith  give  in  his  acoompts  in  writing,  of  his  payments  asii 
times  of  payment  thereof,  to  the  new  overseers,  and  Kr.  Ohristoplier  Be^ 
nette,  and  Mr.  Heniy  Martyn,  and  Mr.  Thomas  Munden  ;  ^vrho  are  to  a^ 
mine  the  same  with  the  trathes  [vouchers]  thereof: — ^which  is  ordered t- 
be  done  on  Friday  next,  at  two  of  the  clock  in  the  afternoon.** 

1  April,  1662.  "It  is  agreed  at  this  vestry,  that  five  Bhillings  and  focr 
pence  the  yard-land  shall  be  collected  for  the  year  1662,  for  a  new^  bell  a:*, 
ringing  loft." 

26  July,  1663.  **  Whereas  there  are,  by  several  acts  of  parliament^  tax«d 
upon  the  parish  of  Steeple  Ashton,  yearly,  towards  the  relief  of  the  maic-.i- 
Boldiers  and  mariners,*  and  for  the  relief  of  the  poor  prisoners  of  the  gad 
King's  Bench,  and  Mar8halsea,t  the  yearly  sum  of  four  pounda  three  shU^ 
Ungs  and  eight  pence,  to  be  quarterly  paid ;  and  it  is  by  the  Ves^rv  s: 
thought  fit  and  ordered : — ^That  the  inhabitants  of  the  chapeky  of  Semkg- 
ton  shall  yearly  pay,  for  their  part,  towards  the  said  several  paymenta,  tis 
yearly  sum  of  nineteen  shillings  and  eight  pence,  and  the  Inhabitants  d 
Steeple  Ashton,  West  Ashton,  and  Hinton  the  residue." 

Here,  again,  is  a  Bye-Law  of  Yestiy,  settling  the  relatione 
and  assessments  of  the  different  parts  of  the  Parish,  J  and  ooxd- 
ing  in  aid  of  a  Statute.     So  again,  on  the  latter  point : — 

12  April,  1664.  "  We  do  agree  to  carry  twelve  loads  for  every  plough, 
instead  of  six  days'  work  by  the  Statute.  Item,  that  every  yard-land  that 
the  owners  have  not  ploughed  [t.e.  grass-land],  shall  pay  6<.  for  ev«[y  yard- 
land." 

This  last  Bye-Law  refers  to  the  Highway  Act. 

13  March,  1664.  "Imprimis  ;  for  that  it  appeareth,  the  ancient  stock  of 
benevolence  to  the  poor  people  of  Steeple  Ashton  doth  amount  mato  the 
sum  of  £48,  §  and  that  the  same  is  in  great  danger  of  losing  : — wherefore  It 
is  Ordered,  That  all  and  every  person  that  owe  the  same  or  any  port  th^eof. 
do  bring  in  the  same  to  the  Vestry  to  be  held  in  the  Easter  week  next  en- 
suing, and  paid  unto  the  Overseers  of  Steeple  Ashton  for  the  time  being; 
and  for  de&ult  of  payment  thereof,  the  Overseers  shall,  of  the  time  being, 
take  such  legal  course  for  the  recovery  thereof,  as  by  counsel  shall  be  ad- 
vised ;  and  the  charges  thereof  to  be  borne  by  the  Inhabitants  of  Steeple 
Ashton,  at  the  usual  rate  to  the  poor."     "  Item :  whereas  there  hath  much 
poverty  happened  unto  this  parish  by  receiving  of  strangers  to  inhabit  there, 
and  not  first  securing  them  against  such  contingencies :  and  for  avoiding  the 
like  occasions  in  time  to  come, — It  is  Ordered,  by  this  Vestry,  that  every 

*  The  Act  of  85  Eliz.  c.  4,  was  the  first  of  these.  It  was  continued,  wiUi 
modifications,  by  several  later  Acts. 

t  See  14  Eliz.  c.  5,  s.  38  ;  43  Eliz.  c.  2,  s.  14.  See  another  allusion  to 
the  same  payments,  before,  p.  98.  t  See  pp.  490  and  noto  *,  and  512. 

§  See  pp.  506  note,  511.  In  Appendix  B,  under  year  1625,  the  sum  of 
the  above  Stock  is  stated  at  £45.  The  same  Appendix  shows  how  it  became 
increased  from  time  to  time. 
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p>eT8on  or  peraons  whatsoever,  who  shall  let  or  set  any  housing  or  dwelling 
to  any  stranger,  and  shall  not  first  give  good  security  for  defending  and 
saving  hannless  the  said  Inhabitants  from  the  future  charge  as  may  happen 
by  such  stranger  coming  to  inhabit  within  the  said  parish, — and  if  any  per- 
son shall  do  to  the  contrary, — It  is  agreed  that  such  person,  so  receiving 
SQch  stranger,  shall  be  rated  to  the  poor  to  20«.  monthly,  over  and  besides 
his  monthly  tax." 

Instances  of  penalties  imposed  by  Bye-Laws,  of  which  the 
foregoing  is  an  example,  have  been  quoted  before ;  others  will 
follow. 

The  produce  of  the  "  Ales  "  has  been  seen  to  enter,  as  a  re- 
gular item,  into  the  parish  accounts  of  Steeple  Ashton.  The 
following  extracts,  from  old  parish  accounts  in  other  counties, 
further  illustrate  the  thorough  social  feeling  and  sympathies 
which  used  to  be  habitually  cherished  through  the  means  of  the 
Institution  of  the  Parish,  at  the  same  time  that  they  illustrate 
others  of  the  various  secular  purposes  which  the  Parish  fulfils. 
It  will  be  seen  that  the  Public  Gbmes  thus  had  and  kept  in 
the  parishes,  were  managed  entirely  as  parish  affairs,  and  that 
the  cost  of  them  was  paid  out  of  the  parish  funds ;  while  the 
results  of  them  yielded  a  profit  to  the  same  funds.  Their  moral 
and  social  profit  was  far  greater.  Why  are  not  Parish  Games 
still  habitual  P* 

The  first  of  this  set  of  extracts  is  from  the  records  of  Kings- 
ston-upon-Thames.  It  relates  chiefly  to  the  carrying  out  of  a 
festival  called  the  King-game*  The  minuteness  of  its  particu- 
lars will  not  be  uninteresting. 

"  Be  yt  in  mynd,  that  y*  19  yere  of  Kyng  Hany  y*  7)  at  the  geveng  out 
of  the  Kynggam  by  Harry  Bower  and  Harry  Nycol,  cherche  wardens,  amounted 
clerely  £4.  28.  6(2.  of  that  same  game. 

Mem.  That  the  27  day  of  Joun  tfi  21  Kyng  H.  7,  that  we, 
Adam  Bakhous  and  Hany  Nycol,  hath  made  account 
for  the  Kenggam  that  same  tym  don ;  Wylm  Kempe, 
Kenge,  and  Joan  Whytebrede,  Quen ;  and  all  costs 

deducted £4    5     9 

2S  Hen.  7*  Paid  for  whet  and  maJt,  and  Yele  and  motton  and, 
pygges,  and  ger  [gear]  and  ooks  [cooks],  for  the 
Kyngamf 0  33     0 

*  The  last  words  uttered  by  Mr.  Justice  Talfourd  apply,  with  striking 
truth  and  force,  in  confirmation  of  all  that  I  haye  said  on  the  Parish  *'  Ales  " 
and  Qames  : — ''  If  some  ask,  what  is  the  great  want  of  English  society  ?  I 
would  say,  that  it  is  the  mingling  of  class  with  class  :  I  would  say,  in  one 
word,  that  that  want  is  the  want  of  sympathy." 

t  The  next  year  there  is  given  in  detail  asfoUows  :— "  Cost  of  the  Kyng- 
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1  Hen.  S.  To  a  laborer  for  boring  home  of  the  geere  after  the 

Kyngham  was  don 010 

A  multitude  of  details  on  this  King-game  might  be  added, 
did  space  permit.  The  following  relate  to  other  Parish  games 
in  the  same  place ;  the  items  prove  how  complete  and  well  ar- 
ranged these  public  sports  were. 

"23  Hen.  7.  To  the  menstorell  upon  Hay  day £0    0     4 

For  paynting  of  the  mores  [morrioe]  garment,  and 

for  sarten  gret  leveres  [Uveries] 0    2     4 

For  paynting  of  a  bannar  for  Robin  Hode       ...     0    0     S 
For  4  plyts  and  i  of  Uun  for  the  mores  garments    .     0    2  11 

For  a  goun  for  the  lady 008 

For  bellys  [bells]  for  the  dawnsars 0    0  12 

24  Hen.  7.  For  litUe  John's  oote 08O 

1  Hen.  8.  For  silver  paper  for  the  mores  dawnsars  .  .  •  .  0  0  7 
For  Kendall  [green]  for  Robyn  hode's  oote  ...  0  1  3 
For  3  yerds  of  white  for  the  frere's  oote  ....  0  8  0 
For  4  yerds  of  KendaU  for  mayde  Marian's  hoke  [hood]    0    3     4 

For  saten  of  sypers  for  the  same  huke 0    0    6 

For  2  payre  of  glovys  for  Bobin  hode  and  may de  Maryan  0    0     8 

For  6  brode  arovys  [arrows] 0    0    6 

To  mayde  Marian  for  her  labour  for  two  years    ..020 
To  Fygge  the  laborer .•..060 

11  Hen.  8.  Paid  for  three  brode  yerds  of  rosett  for  making  the 

frer'soote 036 

Shoes  for  the  mores  daunsars,  the  frere,  and  Mayde 

Maryan,  at  7d.  a  peyre 054 

18  Hen.  8.  Eight  yerds  of  fustyan  for  the  mores  daonsars'  ootes    0  16    0 
A  dosyn  of  gold  skynnes  for  the  morres     ....     0    0  10 

15  Hen.  8.  Hire  of  hats  for  Bobynhode 0    0  16 

Paid  for  the  hat  that  was  lost 0    0  10 

16  Hen.  8.  Paid  for  6  yerds  \  of  satyn  for  Robyn*s  ootys  .    .    .     0  12    6 

For  making  the  same 020 

21  Hen.  8.  For  spunging  and  brushing  Robyn  hode's  ootys  [ooats]  0  0  2 

28  Hen.  8.  Five  hats  and  4  porses  for  the  daunsars      ....  0  0  4^ 

4  yerds  of  cloth  for  the  fole's  [fooPs]  oote    ....  0  2  0 

2  ells  of  woTstede  for  maide  Maryan's  kyrtle  ...  0  6  8 

For  6  payre  of  double  soUyd  sbowne 0  4  6 

To  the  mynstrele 0  10  6" 


-I— 


ham  and  Robyn-Hode,  viz.  A  kylderkin  of  three  halfpenny  here,  and  a  kyl- 
derkin  of  singgyl  here,  2s,  id, ;  7  bushels  of  whete,  6s.  Zd. ;  2  bushels  and 
4  of  rye,  Is,  Sd.  ;  8  shepe,  5s. ;  a  lamb.  Is.  id.  ;  2  calvys,  5s.  id. ;  6  pygges, 
28.  ;  S  bushell  of  colys,  Zd.  ;  the  ooks  [cooks]  for  their  labour.  Is.  ll^d." 
And  the  following  occur  Uter  : — "  1662.  Two  terces  of  claret.  £18.  10«." 
"  1688.  Twelve  bottles  of  sack  and  the  bottles,  £1.  U, ;  24  bottles  of  darst 
and  the  bottles  and  flaskets,  £1.  \0s.*' 

I  cannot  but  regret  that  space  forbids  my  giving  more  of  these  highly  in- 
teresting extracts.  I  must  content  myself  with  referring  to  the  Tolumes  of 
Lysons  and  Brand. 


i 
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Then  we  find  receipts ; — such  as  the  foUowing : — 

"  1  Hen.  8.  Rec' for  Robyn  hood's  gadeiyng 4  marks 

5  Hen.  8.  Rec'  for  Robyn  hood's  gaderyng  at  Croydon  ...  0    9    4 
16  Hen.  8.  Rec**  at  the  cfMurch-aie,  and  Robyn  hode ;  all  things 

deducted 3  10    «" 

These  illustrations  may  be  fitly  closed  with  the  following 

inventory  of  "  properties  "  belonging  to  the  Parish,  and  kept 

for  use  at  these  "  plays  " : — 

"29  Hen.  8.  Mem.  Lefte  in  the  kefnng  of  the  wardens  nowe  beinge  : — a 
fryer's  cote  of  russet ;  and  a  kyrteie  of  worstede,  weltyd  with  red  cloth  ;  a 
mowren's  [moor's]  cote  of  buckram  ;  and  4  moores  daunsars'  ootes  of  whitte 
fnstian,  spangelyd ;  and  two  gryne  saten  cotes ;  and  a  dysardd's  [fool's] 
oote  of  cotton ;  and  6  payre  of  garters  with  bells." 

There  are  numberless  entries,  in  all  old  Parish  Records,  for 
ringing  the  bells  on  all  occasions  when  any  political  or  other 
circumstance  occurred.  Kingston-on-Thames  being  not  reiy 
far  from  London,  these  entries  are  particularly  numerous  in  the 
accounts  for  that  Parish.* 

The  following  further  illustrate  the  Parish  games,  and  the 
collections  made  at  them,  in  contribution  to  the  Parish  stock. 
"  21  Hen.  7..  Mem.  That  we,  Adam  Backhous  and  Harry  Nyool 

acoountyd  of  a  play ;£  4    0    0 

1  Hen.  8.  Rec'  for  the  gaderying  at  Hoc-tyde 0  14    0 

17  Hen.  8.  Rec**  at  the  church-ale 7  15    0 

1666.  ReC^ofthe  players  of  the  stage  at  Easter     ...     1    2    H 
1578.  Rec^  of  the  women  upon  Hoc-Monday     ....    0    5    0** 

The  following  ia  a  curious  illustration  of  a  Bye-Law,  made  at 
the  will  of  the  Parish,  for  a  rate  towards  increasing  the  Priest's 
income : — 

"  28  Hen.  7.  Imprimdt,  at  Easter  for  any  howse-holder  kepyng  a  brode 
gate,  shall  pay  to  the  paroche  prest's  wages,  8d,  Item,  to  the  paschal],  ^d.  ; 
to  St.  Swithin,  id. 

"  Also  any  howse-holder  kepyng  one  tenement  shall  pay  to  the  paroche 
prest's  wages,  2d.  Item,  to  the  paschall,  id.,  and  to  St.  Switbin,  id. 
Also  if  he  have  a  wyff  and  kepe  a  chamber,  the  same  duties.  Also/iny 
jonmeyman  takying  wayges  shall  pay  to  the  paschall,  id.  Mem,  That 
the  churchwardens  must  pay  to  the  vicar  at  Easter  for  the  paroche  praet 

wayges 0  58    4" 

The  following,  also  from  the  records  of  Kingston,  are  instruc- 
tive illustrations  of  various  matters  of  Parish  usage : — 

1572.  The  making  of  the  cucking  stoolf  [to  punish  scolds ;  tiiere 

are  frequent  entries  as  to  this] £0    8    0 

*  See  before,  p.  439. 

t  Parishes  were  liable  to  be  prosecuted  if  they  had  no  tumbrel  and 
euddng-stool.  This  illustrates  the  important  point  dwelt  on  before  pp.  216, 
369,  and  elsewhere. 
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1697.  For  bringing  the  town  pot  finom  Mr.  Evelyn's,*  and  soour- 

ing  the  same 0     0    6 

1598.  To  them  that  wore  the  town  annoTir,t  two  days,  at  Sd.  a 

daye 0     70 

To  the  aoldiersj  towards  their  wages,  more  than  we  gathered  0     0  20 
1601.  To  Henge's  man,  for  bringing  a  letter,  that  the  armour 

should  not  go  to  Kye-gate 026 

1603.  To  James  Allison  and  four  others,  for  carrying  the  armour 

at  the  coronation 0  13     4 

For  armour 4D0 

1609.  For  a  coat  for  the  whipper,$  and  making 0     3     0 

1684.  A  vizard  and  cap  for  the  whipper 0     0  15 

1670.  Old  Chitty  the  whipper,  a  quarterns  wages 0     3     4 

1651.  For  ringing  the  curfew  bell  for  one  year 1  10     0" 

In  the  accounts  of  Lambeth  (Surrey)  occur  many  such  entries 
as  the  following : — some  of  them  further  illustrating  the  im- 

■  M^i      — ^^— ^  ■■        ^  ,1..  ■■■■■■!  ■■■■!■        ■■!         »■        iiiiM    mmmrn*  ■■■■■  ■■■--^ 

*  The  seat  of  the  £velynB,  now  of  Wotton,  Surrey,  was  formerly  at  Nor- 
biton  Hall,  Kingston.  The  name  often  occurs  in  the  old  Kingston  reoord& 
More  thoroughly  colloquial  Saxon  names  than  Norbiton  (North-bit-on)  and 
Surbiton  (South-bit-on),  both  in  Kingston,  can  be  nowhere  found. 

t  Not  only  is  every  man  in  England  bound,  by  the  C!onmion  Law,  and 
ancient  Statute  Law,  to  have  sufficient  arms  (every  weapon  was  foimerij 
called  "armour") — a  provision  peculiarly  characteristic  of  a  free  people, — 
but  every  Parish  (Town)  was  also  bound  to  have,  and  keep  ready  for  use,  a 
certain  amount  of  armour,  as  its  quota  towards. the  national  defence  ;  and, 
when  called  upon,  the  Parish  had  to  find  the  man  or  men,  as  oocasi<m 
needed,  fitly  trained  to  the  active  use  of  this  armour.  Thus  it  was  that  the 
sense  of  identification  of  every  Parish  with  the  State  was  thoroughly  kept 
alive,  as  the  above-quoted  records  well  illustrate.  There  was  a  regular 
"  View  of  Armour  "  made  twice  every  year  by  the  Constables  ;  when  all 
Persons  or  Parishes  found  wanting,  were  presented.  See  Statute  of  Win- 
chester (13  Ed.  I.  stat.  2,  c.  6) ;  before,  p.  18  ;  and  an  illustration  in  Ken- 
nett*s  Par.  Ant.  p.  266.  Gifts  and  bequests  were  often  left  to  Parishes  to 
supply  the  cost  of  the  parish  "armour"  and  "setting  out  of  soldiers."  See 
quotation  from  the  Stat.  43  Eliz.  c.  4,  before,  p.  275  note  ;  and  see  the  mo- 
dem case  of  Wilkinson  v.  Merlin,  2  Orompton  and  Jervis'  Reports,  p.  $36. 
See  |J80  the  note  on  next  page,  as  to  Parish  "  Butts." 

Further  illustrations  of  this  "  armour  "  will  presently  be  given.  In  ootin- 
try  places,  the  armour  was  kept  in  the  church  for  security ;  and  so  got  to  be 
sometimes  called  the  "church  armour"  or  "  church  harness,"  though  having 
nothing  whatever  to  do  with  the  church ;  just  as  the  Parish  House  got  called 
the  "Church  House"  (before,  p.  496).  In  the  records  of  Lambeth  F^uidi 
occurs  the  following,  in  1568  : — "  For  skouring  the  church  hamessi,  and 
carriage  to  and  fro ;  and  a  man  to  wear  it  before  the  justices,  3«.  Sd." 

X  Other  entries  explain  the  uses  of  this  Parish  Officer.  Thus,  in  thia  same 
Parish  of  Kingston,  we  have : — "  1561.  Paid  Fawcon  for  a  yearns  whipjung 
of  the  dogs  out  of  the  church,  8d,"  In  the  accounts  of  the  parish  of  Mort- 
lake  (Surrey)  there  occurs : — "  1646.  Paid  for  a  frame  and  a  whip  that  hangs 
in  the  churxsh  for  drunkards,  Itf." 
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portant  fact  that  contributions  to  the  Parisli  Stock  were  col- 
lected at  the  time  of  Public  G-ames ;  thus  combining  whole- 
some recreation  with  the  permanent  interests  of  the  place. 
Others  illustrate  the  use  of  the  Parish  Armour. 

'*  1515.  Bec*i  of  the  men  for  oke  [Hock]  money £0    5    7 

^nryfi  [wives]  for  oke  money 0  15    1 

1516.  Bee'  of  the  gaderynge  of  the  churchwardens'  weyfies  on 

Hoke-Monday 083 

1521.  BeC^ofmylady  ofNor&ke,  ofhokmoney 1  12    Si 

1 554.  Bec<*  of  John  Brasy's  wife,  for  money  that  she  received  and 

gatheryd  with  the  virgyns 056 

1570.  Bee'  of  the  vestments  and  copes,  sold  by  consent  of  the 
pariah.  [Many  of  these  are  named,  and  fetched  large 
prices :  Tlius  : — "} 

A  sepulchre  cloth  of  white  sarsenet 10    0 

A  canopy  cloth  of  red  velvet,  with  starrs  embroidered,  and 

bullions  of  silver  and  gilt 2  10    0 

1588.  To  two  men /or  hringing  the  chu/rch  armour  after  breaking 

up  of  the  campe 0     1     2 

Feb.  13,  1641.  Paid  for  trayning,  when  the  mutiny  was  in  Lam- 
beth, against  the  Archbishop 10    0 

For  making  a  bonefire  at  his  Majesty's  going  to  Parliament    0     16 

1648.  For  bedding  sent  to  Kingston  for  the  soldiers,  by  vertue 

of  a  warrant  from  the  Lord  Generaf 0  14    6" 

The  following  entries,  from  the  churchwardens'  accounts  of 
Eltham  (Kent),  further  illustrate  the  same  class  of  matters : — 

$»    d. 

"  1562.  Paid  to  the  boyes  for  the  maypole 0    6 

1566.  Paid  for  watchinge  the  beacon  on  Shutter's  Hill*    ....  5    0 
[This  occurs  several  times.] 

1574.  Paid  to  John  Petley,  for  making  the  beacon 2    4 

1583.  Laid  out  for  three  arming  girdells,  and  one  girdell  for  a  shefe 

ofarrowes 84 

Item  for  two  bowestrings  and  one  mache 0    4 

1 603.  Paid  for  felling  three  trees  for  the  buts,f  and  cutting  them  out  0  12 

*  Beacons  were  bound  to  be  kept  in  use  in  many  places,  especially  within 
s^ht  of  the  coast.  Attached  to  the  service  of  them,  were  some  of  the  men 
called  "  Hoblers,"  who  are  often  named  in  old  acts  among  the  men-at-arms. 
They  were  men  lightly  armed,  who  rode  on  a  light  nag  or  "  hobby,"  and  so 
could  instantly  and  quickly  carry  intelligence,  if  need  were.  See  Bolls  of 
Parliament,  21  B.  II.,  Appendix,  No,  8 ;  5  Hen.  lY.  No.  25 ;  also  Stat.  5 
Hen.  lY.  c.  3,  and  8  Eliz.  c.  18. 

t  The  "arrows"  and  ''butts"  named  in  these  accounts,  formed  part  of 
that  system  of  accustoming  all  the  people  to  the  active  use  of  arms  and 
healthy  recreation,  which  was  the  wise  policy  of  the  Conunon  Law.  In  the 
extract  already  given  from  Aubrey,  before,  p.  497  note,  it  has  been  seen  that 
shooting  at  the  Butte  was  a  usual  part  of  the  holiday  exercises.     Every 
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«.    d. 

For  carrying  the  same  timber 0  li 

To  Hamahere,  for  two  diues  worck  to  make  the  posts  and  pails 

for  the  buts,  and  set  them  up  . 2    4 

Paid  to  four  men  that  digged  turf,  and  laboured  at  the  buts    .40 

For  one  hundreth  and  a  half  of  nails 0    9 

Paid  in  charges  for  their  suppers,  for  all  them  that  wrought  at 

the  buts,  which  ware  three  or  four  more  than  wee  hyred, 

beeas  we  would  end  them  in  one  day 4     0 

For  the  two  bars  for  the  buts,  with  the  staples  and  ironwork 

thereunto 2     2" 

The  accounts  of  the  Parish  of  New  Brentford  (Middlesex) 
supply  some  useful  illustrations,  both  of  Parish  Gkunes,  and  of 
the  mode  of  adding  to  the  Parish  Stock  by  collections  made  at 
Hock-tide  and  on  other  occasions.  It  will  be  observed  how 
large  the  sums  are  that  were  thus  collected, — ^the  greater  com- 
parative value  of  money  at  that  time  being  remembered. 

''  1618.  Gained  with  hocking  at  Whitsuntide £16  12     8 

1628.  Beoeived  for  the  maypole 1.40 

The  aocoumpts  for  the  Whitaontide  ale,  1624 : — 

Iwprmu,  clear*d  by  the  pigeon  holes £4  19     0 

by  hocking 787 

by  rifieling  [raffling] 2     0     0 

by  victualling  [those  who  paid  for  what 

they  had  at  the  feast] 8     0    2 

£22     2     9 

1629.  BeceiTed  of  Robert  Bicklye  for  the  use  of  our  games   ..£020 
Of  the  sud  R.  B.  for  a  silver  bar  which  was  lost  at  Myng    0     8     6 

Parish  in  the  land  is  bound,  by  law,  to  have  its  Butts,  to  be  thus  used  for 
the  wholesome  recreation  of  the  inhabitants.  This,  which  is  the  ancient 
law,  was  re-declared  by  8  Hen.  VIII.  c.  S,  and  83  Hen.  VIII.  c.  9.  It  was 
one  of  the  regular  articles  of  periodical  inquiry  ; — "  If  the  inhabitants  of  the 
Town  (Parish)  have  made  and  continued  their  Butts,  as  they  ought  to  do" 
(See  Lambard's  '£irenarcha/  p.  481) ;  "  and  if  they  exercise  themselves  with 
k>ng  bows  in  shooting  at  the  same,  and  elsewhere,  on  the  holidays  and  other 
times  convenient"  ('  Boke  for  a  Justyoe,'  p.  24  h).  The  reader  will  remember 
how,  at  the  siege  of  the  castle,  in  '  Ivanhoe,'  Walter  Soott,  true  to  p<^»a]ar 
habits,  and  therefore  using  natural  similes,  makes  "the  men  complain  tiiat 
they  can  nowhere  show  themselves,  but  they  are  the  mark  for  as  many  arrows 
as  a  paari^  bu/U  on  a  hol/y-day  even.** 

If  the  Butts  were  not  well  kept,  the  parish  was  presented  and  amerced. 
Presentments  are  often  found  made  against  Parishes  for  having  the  Butts  in 
a  ruinous  state.  Thus,  in  1556,  it  was  presented  that  the  Butts  at  Edgware 
were  very  ruinous,  and  that  the  inhabitants  ought  to  repair  them ;  which  was 
ordered  to  be  done  before  the  ensuing  Whitsuntide.  (Lysons,  vol.  iiL  p.  157.) 
In  Vestry  Minutes,  the  repair  of  the  Butts  is  a  firequent  order. 
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1620.  Paid  for  a  pair  of  pigeon-holes  [This  refers  to  preparations 

for  a  game*] £0    16 

Paid  for  6  boules 008 

For  6  tynn  tokens 006 

1621.  Paid  to  her  that  was  Lady  at  Whitsontide,  by  consent  [of 

Vestry] 050 

Goodwife  Ansell  for  the  pigeon-holes 0    16 

Paid  for  the  games 110 

Paid  for  a  beast  for  the  Parish  nsef 2    6    8 

Given  to  the  French  chapel  by  consent  [of  Vestry]  .    ..100 

1628.  Paid  for  a  drumbe,  stickes,  and  case 0  16    0 

For  2  heads  for  the  drumbe 028 

1688.  Given  to  a  knts.  son  in  Devonshire  being  out  of  meanest:  0    0    6 
1684.  Paid  Bobt.  Warden,  the  constable,  which  he  disbursed  for 

conveying  away  the  witches 0  11    0 

1684.  Paid  for  the  silver  games§ 0  11    8 

1648.  P^d  to  Thomas  Powell  for  pigeon-holes 0    2    0" 

Under  the  date  of  1621,  there  occurs  a  highly  interesting 
entry  in  the  Yestry  Minute  Books  of  New  Brentford.  Large 
sums  having  been  every  year  raised,  as  has  been  seen,  by  the 
*'  Ales,"  Plays,  and  Public  Games,  the  funds  thus  made  seem 
not  to  have  been  accounted  for  entirely  to  the  satis&ction  of 
the  parish.  Thereupon  a  Bye-Law  was  passed,  ordering  a  full 
account  to  be  given  of  all  receipts  and  expenditure  every  year. 
The  preamble  of  this  Bye-Law  has  the  following  remarkable 
words: — 

"That  the  inhabitants  have  for  many  years  been  accustomed  to  have 

*  So  we  have,  in  Ghiswick  (Middlesex),—"  1622.  Cleared  at  Whitsuntide, 
£5 ;  paid  for  making  a  new  payre  of  pigeing-holes,  28.  6d" 

t  This  is  not  a  solitary  example  of  such  a  remarkable  illustration  of  Parish 
action.  In  Twickenham  parish,  for  instance,  certain  lands  were  made  charge- 
able with  the  finding  of  a  Bull  for  the  use  of  the  Parish.  In  1705,  a  Bye- 
Law  of  Vestry  of  the  latter  Parish  ordered  that,  unless  the  tenant  of  the 
land  found  an  able  and  sufficient  Bull,  the  land  should  be  let  to  some  other 
person  who  toould  find  such  a  BulL 

t  One  of  the  most  pleasing  things  which  an  examination  of  old  Parish 
records  disdoees,  is  the  kindliness  shown,  in  firequent  contributions  made  for 
those  who  have  fiiUen  into  misfortune,  even  at  a  distance.  A  vast  multitude 
of  examples  might  be  quoted.  {e.g.  Bid-Ala,  p.  501  note,)  The  following 
may  be  taken  as  samples,  in  addition  to  the  contribution  to  the  French 
chapel  and  Knighfs  son  above.  Space,  on  this  as  other  points,  forbids 
fuller  quotation : — 

(Steeple  Ashton.)  "  Collected  on  Whitsunday  the  80th  of  May,  1596,  for 
the  townes  of  Penzance  and  others  in  Cornwall,  lis"  (Ardely ;  Herts.)  Aug. 
1724.  "  A  great  fire  lately  happening  at  Wooburn,  Bedfordshire,  this  parish 
voluntarUy  sent  £3.  15f.  Sd." 

§  "  Games"  seems,  in  these  accounts,  to  mean,  articles  used  at  those  times 
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meetingB  at  WliitBontide,  in  their  Chwrck  ffoute,  and  other  places  tliere.  m 
friendly  manner  to  eat  and  drink  together,  and  liberally  to  spend  tl^ 
monies ;  to  the  end,  neighbourly  society  may  be  maintained,  and  niao  a  Goss- 
mon  Stock  raised  for  the  repairs  of  the  church,  maimtcnninff  qf  orpioM. 
placing  poor  diildren  in  service,  and  defraying  other  chaiges." 

The  Church  House  of  New  Brentford  thus  named,  was,  later, 
rebuilt  bj  aid  of  a  parish  rate ;  and  so  late  as  1805,  £200  iras 
voted  to  put  it  in  repair. 

The  accounts  of  Chelsea  (Middlesex)  shall  be  the  last  nov 
quoted,  to  illustrate  the  gains  to  the  parish  funds,  made 
through  the  Public  Gkunes  and  similar  usages.  To  these 
quotations,  one  illustration  shall  be  added,  of  kindred  pari^ 
payments : — 

"  1594.  Rec'.  more  of  the  women  that  they  gott  in  hockinge*  0  S3  sli. 

1606.  Of  the  good  wyres  their  hockyng  money 0  53  eh. 

Of  the  women  that  went  a  hocking,  13  April,  1607     .     .     0  45  A. 

1611.  "ELec^,  of  Robert  Munden  tliat  the  men  dyd  gett  by  hock- 
ing          0  10  ah. 

1670.  Spent  at  the  perambulation  dinner       . 3  10  0^ 

The  Parish  of  Fulham  (Middlesex)  preserves  an  inyentoij 
which  furnishes  us  with  a  valuable  illustration  of  the  sort  of 
armour  which,  as  already  named,  every  Parish  vras  bound  to 
keep  in  good  order.f 

"  Anno  1583.  Note  of  the  annonr  for  the  parish  of  Fulham,  vis.  Folham 
side^:  only.  First,  a  oorslet,  vdth  a  pyke,  sworde,  and  daiger,  fumiahed  in 
all  points,  a  gyrdle  only  excepted.  Item,  two  hargobushes  [harquebaaBes]^ 
with  flaskes  and  towch  boxes  to  the  same ;  two  monyons ;  two  swords^  and 

*  Besides  the  games  and  sports  and  festivals  that  have  been  named  in  va- 
rious quotations  above  made,  there  are  many  others  incidentally  mentioned 
in  Parish  records.    For  instance,  in  the  aooounts  of  Harrow-on-the-Hill  (Mid- 
dleaex)  occur  the  following  : — 
"1622.  Received  for  cocks  at  Shrovetide 12«.     Od 

1628.  Received  for  cocks  in  towne        19a:  lOd. 

out  of  towne 0«.     6d'' 

This  was,  no  doubt,  for  the  game,  better  honoured  in  the  breach  than  the 
observance,  of  cock-fighting,  or  throwing  at  cooks.  This  was  a  game  prac- 
tised by  Sir  Thomas  More !  See  Strutt's  '  Sports  and  Pastimes,'  pp.  283,  370 
(ed.  1880). 

t  The  accounts  of  the  same  Parish  have  the  following  odd  entry : — "1578. 
Paid  for  the  discharge  of  the  parish  for  wering  of  hat-s  oontrary  to  the  Sts^ 
tute,  5s.  2d"  The  statute  referred  to  is  13  Eliz.  c.  19,  for  protection  of  the 
worshipful  company  of  "  Cappers,"  and  enjoins  the  wearing  of  woollen  caps 
on  Sundays ! 

t  It  has  already  been  stated  that  parishes  are  sometimes  divided  into  parts 
for  separate  management,  called  "  sides."    See  before,  p.  88. 
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two  daigers,  and  two  hangleeses  unto  two  sworde  :  which  are  all  for  Fulhame 
Ride  only.  All  which  armore  are,  and  do  remayne,  in  the  possession  and 
appointment  of  John  Pulton  of  Northend,  being  constable  of  Fulham-sjde 
the  yere  above  wrytten.  [Added,  later]  : — X.B.  All  sett  owte  into  Flan- 
ders, anno  1585,  by  Rowland  Fysher ;  except  one  hargobusse,  with  flaske 
and  towch  boze,  one  murryon,  with  sword  and  dagger,  remayning  in  his 
hands.'* 

The  "  N-B."  added  to  the  above  entry,  has  this  special  value : 
— it  proves  that  this  armour  was  not  had  and  kept  for  mere 
show,  but  that  it  was  put  to  use ;  each  parish  being  thus  iden- 
tified,  as  already  proved  by  the  earlier  records  quoted  in  the  first 
chapter,  with  the  military  strength  of  the  land. 

The  following  entries  illustrate  the  obligations  of  the  parish, 
in  respect  to  providing  means  for  prevention  and  help  on  occa- 
sions of  public  sickness,  and  for  meeting  its  fatal  consequences. 
In  times  when  the  "public  health"  is  one  of  the  colourable 
pretences  made  use  of,  to  help  the  end  of  exterminating  the 
Parish,  as  an  Institution  of  self-reliance  and  self-action,  such 
entries  become  of  peculiar  interest. 

It  is  well  known  that  the  Plague  appeared  many  times  in 
London  and  the  neighbouring  Parishes,  previous  to  its  last 
great  outbreak  in  1665.  The  following  quotations  refer  to 
its  attacks,  and  the  preparations  taken  by  the  Parishes  to 
meet  it.* 

In  the  parish  accounts  of  Putney  (Surrey)  we  find : — 

*  Defoe,  in  his  '  Journal  of  the  Plague  Tear,'  a  work  unquestionably  com- 
piled from  the  most  trustworthy  sources,  justly  calls  attention  to  the  admi- 
rable local  management  everywhere  shown,  throughout  this  sudden  and  tor^ 
rible  emergency.    In  one  place  he  says : — 

"  Everything  was  managed  with  so  much  care,  and  such  excellent  order 
was  observed  in  the  whole  City  and  suburbs,  by  the  care  of  the  Lord  Mayor 
and  Aldermen,  and  by  the  Justices  of  the  peace,  churchwardens,  eto.,  in  the 
out  parts,  that  London  may  be  a  pattern  to  all  the  cities  in  the  world,  for  the 
good  government  and  the  excellent  order  that  was  everywhere  kept,  even  in 
the  time  of  the  most  violent  infection,  and  when  the  people  were  in  the 
utmost  consternation  and  distress."  (Brayley's  Ed. :  1885,  p.  215.)  In  many 
places  he  remarks  on  the  precautions  and  proceedings  of  the  Oonstables  and 
other  Parish  authorities.  The  truth  of  this  might  readily  be  demonstrated 
from  other  sources.  The  illustrations  above  quoted  will  be  sufficient,  in  this 
place,  to  show  that  though,  in  our  enlightened  days  of  "progress,"  we  have 
"Boards  of  Health,"  and  other  similar  contrivances  for  destroying  local 
action  and  self-reliance,  in  order  to  swell  the  ranks  of  ministerial  patronage 
and  dependence,  our  benighted  fiftthers  were  able  efftctwiUy  to  do  what  was 
needed,  in  emergencies  to  which  nothing  in  our  day  has  afforded  the  ap- 
proach to  a  parallel. 
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"  1625.  Paid  the  carpenters  for  a  barrow,  to  carry  the  people, 

that  died  of  the  sickness,  to  church  to  boiy  them     .  £0     5     0 

Paid  for  pitch,  rosin,  and  frankinoense* O     10 

Paid  for  a  warrant  from  my  Lo.  General,  for  the  women 
of  the  towne  to  be  brought  before  him,  to  be  swome 

sirchers 0     10 

Paid  to  Oomynge,  for  his  charges  going  to  London,  to  get 
two  women  to  come  up  to  keep  the  sicke,  the  people 

being  all  sicke 0     2€ 

Paid  to  Fisher,  for  wardingf  the  two  houses  shut  up  the 

first  weeke , 0     60^ 

In  the  accounts  of  the  Parish  of  Wandsworth  (Surrey)  entries 
like  the  following  occur : — 


**  1648.  For  burying  divers  persons  who  died  of  the  plague ' .    .£0  14     4 
For  strong  waters  for  the  sick  several  times     ....     051" 

It  has  been  already  shown,  more  than  once,  that  the  Pari^ 
is  valuable  as  a  means  of  settling  differences  and  preTenting 
heartburnings.^  The  forced  conventionalism  of  modem  society 
may  be  startled  at  the  practical  effect  of  this ;  of  which  it  is 
enough  to  quote  the  following  instances : — 

"The  fourth  day  of  April,  in  1668,  in  the  presence  of  the  whole  paridi  of 
Twickenham,  was  agreement  made  betwixt  Mr.  Packer  and  his  wile,  and 
Hewe  Rytte  and  Sicylye  Daye,  of  a  slander  brought  up  by  the  said  Rytte 
aad  Daye  upon  the  aforesaid  Mr.  Packer. 

"  The  10  day  of  April  1568,  was  agreement  made  between  Thomas  Whytt 
and  James  Heme ;  and  have  consented  that  whosoever  giveth  occaaoa  of 
the  breaking  of  Christian  love  and  charity  betwixt  them,  to  forfeit  to  the 
poor  of  the  pariah  8s.  4d. ;  being  duly  proved."! 

There  are  some  entries  in  the  Paiiish  Books  of  Stoke  New- 
ington  (Middlesex),  which  may  be  usefully  quoted,  aa  illuB^ 
trating  what  has  been  already  stated  as  to  the  Yestiy  dealing 
with  estates  in  land.  That  Parish,  being  possessed  of  sereral 
acres  of  land,  determined  to  build  some  houses  thereon,  and 
to  let  some  foreign  refugees  dwell  in  them.  The  foUowiog 
occur: — 

*  These  were  burnt,  as  preventives  to  infection. 

f  That  is,  watching.    See  Defoe's  account  of  the  watchmen. 

X  Before,  pp.  51 »  229 ;  and  see  Garew,  and  the  Bishop  of  Bath  and  Wells, 
in  noU  to  pp.  499,  500. 

§  An  instance  occurs  in  the  records  of  Steeple  Ashton,  under  date  of  18 
April,  1609,  where  a  lawsuit  which  had  been  already  begun,  was  settled 
**  before  the  whole  vestrie,  being  gathered  together."  See  before,  p.  512. 
Thus  completely  is  the  truth  of  the  statements  of  Garew  and  the  Bishop  of 
Bath  and  Wells,  already  quoted  on  this  subject,  able  to  be  demonstrated. 
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"Aug.  15, 1709.  Agreed,  that  this  parish  is  willing  to  settle  four  fiuni- 
liee  of  the  Palatines,  to  the  number  not  exceeding  20  persona;,  at  the  rate  of 
£5  per  head,  provided  other  parishes  do  the  same. 

"  Sept.  26.  Resolved  that  the  Churchwardens  and  Mr.  Thompson  do  agree 
with  some  person  to  build  four  houses  in  the  Parish  field. — Resolved,  that 
Nathaniel  Qould,  Esq.  do  choose  two  fiunilies  of  the  Palatines,  to  be  inhabi- 
tants of  two  of  the  said  houses." 

The  main  part  of  this  land  has  been,  for  some  centuries  past, 
let  to  tenants  upon  various  rentals.  The  houses  above-named, 
with  some  adjoining  ones,  still  go  by  the  name  of  the  "  Pala- 
tine Houses."  Since  the  expiration  of  the  last  lease  they  have 
been  re-let,  and  now  produce  more  than  £350  per  annum. 
'^  The  income  arising  from  this  estate  has  been  long  appro- 
priated by  the  parish  to  the  repairs  of  the  church,  as  appears 
by  an  Order  of  Vestry  of  the  year  1685."*  It  remains  still  thus 
appropriated,  and  became  the  subject  of  debate  in  a  very  late 
case  before  the  Court  of  Chancery .f 

The  following  extracts  are  from  the  Becords  of  the  Parish  of 
Ardley,  otherwise  Yardley,  in  the  coimty  of  Hertford, — a  purely 
rural  Parish.J  Most  of  them  are  of  great  interest.  They  are 
the  more  valuable,  inasmuch  as  a  principal  resident  in  that  Pa- 
rish, during  a  large  part  of  the  time  recorded  in  the  Book  from 
which  these  extracts  are  taken,  was  Sir  Henry  Chauncy,  Ser- 
geant-at-Law,  a  not  undistinguished  Lawyer,  and  the  author  of 
the  well-known  *  History  of  Hertfordshire,'  already  several 
times  quoted  in  these  pages.  What  was  done  at  the  Yestries 
recorded  here,  has  the  full  weight  of  his  authority.  His  name 
is  found  entered,  as  personally  present  at  very  many  Vestry 
meetings.  It  is  so  in  the  first,  and  one  of  the  most  remarkable, 
of  the  entries  contained  in  the  volume  of  those  Becords  from 
which  these  extracts  are  taken. 

This  volume  of  Becords  is  marked  "  The  Towne  Book ;" — 
one  of  the  innumerable  illustrations  that  might  be  given  of  the 
use,  abeady  stated,  of  the  word  "  Town,"  as  merely  equivalent 

*  Lyson's  '  Environs  of  London,'  yoL  i.  p.  582. 

t  Att.  Gen.  v.  Lover.     Rolls'  Court,  14th  Feb.,  1867. 

t  I  am  indebted  to  my  highly  esteemed  friend,  the  Rev.  W.  W.  Malet, 
Vioar  of  Ardley,  for  the  opportunity  of  examining  this  interesting  Record. 
This  Qentleman  is  named  in  a  note  to  Sir  Edward  L.  Bulwer's  *  Harold'  (vol. 
iii.  p.  895)  as  a  descendant  of  one  of  the  signers  and  "conservators'*  of 
Magna  Charta.,  His  lineage  is  best  illustrated  by  his  attachment  to  the 
noblest  institutions  of  his  country,  and  by  his  efforts  to  uphold  their  true 
action,  in  opposition  to  the  modem  encroachments  of  Centralization. 
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for  '^  Parish."  Ardley  has  always  been  a  rural  parish.  Befeienee 
is  often  made,  in  this  record,  to  an  earlier  one,  called  **  the  <M 
towne  book."  The  latter  has,  however,  unfortunately  been  lost. 
The  entry  above  alluded  to,  relates  to  a  Yestry  meeting  at 
which  the  general  functions  of  local  self-government  are  very 
distinctly  affirmed  and  exercised ;  and  where  "  Bye-Laws"  of 
an  important  character  are  made.  This  entry,  with  others  of 
later  years,  are  as  foUows : — 

"At  a  Conyention  of  the  PariBhionera  of  the  parish  of  Ardley,  oommoDlf 
called  Yardley,  in  the  County  of  Hertford,  held  within  the  said  parish,  on 
Thursday,  the  one-and-twentieth  day  of  August,  a.d.  1707,  for  the  better  go- 
vernment of  the  inhabitants  there  ;  where  were  present  Sir  Henry  ChMXtnej. 
Knt./*  etc.  etc. 

"  It  is  ordered  that  there  shall  be,  firom  henceforth,  a  monthly  meeitiiig 
held  on  the  first  Sunday  in  every  month,  after  evening  service,  for  the  Be- 
liefe  of  the  Poore,  Repaire  of  the  Church  and  the  Highwues,  and  the  b^ter 
Government  of  the  said  Parish,  according  to  the  directions  of  the  law  ;  and 
that  every  order  shall  be  put  into  wrighting,  and  be  £urly  entered  in  a  Booke 
kept  for  that  purpose." 

'*  Ordered,  that  no  person  or  inhabitant  shall,  at  any  time  or  times  here- 
after, keep  vrithin  this  Parish  [that  is,  on  the  Common  Land  in  the  PSarishj 
above  the  number  of  one  sheep  to  an  acre,  for  evexy  acre  of  Arable  laDd  in 
Tillage,  which  he  or  they  shall  hold  at  y*  same  time  within  this  Parish ; 
upon  the  paine  of  paying  two-pence  for  every  sheep  so  kept  above  y*  nam> 
ber,  for  eveiy  time  they  shall  graze  in  any  of  the  oomon  ffields  within  the 
said  parish."* 

"  Ordered,  that  Thomas  Wright  and  Richard  Overhall  shall  be  Haywards 
for  this  yeare  for  this  Parish  ;  and  shall  execute  these  Bye-lawea;  and  shaD 
be  allowed  all  the  said  paines  and  forfeitures ;  and  y*  these  Orders  shall  be 
published  next  Lord's  day  at  Chqrch.*' 

"Oidered,  that  the  Surveyors  of  the  Highwaies  within  this  Parish,  shall 
wame  so  many  of  the  Parishioners  as  shall  be  necessary,  to  meete  some  day 
in  Brads  Lane,  and  sufficiently  repaire  the  same." 

"  Ordered,  that  no  person  or  inhabitant  shall  at  any  time  or  times  hereafter 
keepe  any  Sheepe  in  any  Lane  within  this  Parish,  where  the  Fence  on  one 
side  is  not  his  owne,  upon  paine  of  paying  2d.  per  sheepe  for  every  time  y* 
such  sheepe  shall  graze  there." 

4th  Sept.  1707.  "Ordered,  that  every  person  or  inhabitant  within  this 
Parish,  shall,  at  the  next  Parish  meeting,  bring  in  a  particular  of  how  many 
acres  he  has  in  Tillage  within  this  Parish." 

14  Sept.  1707.  "  Ordered,  that  every  person  or  persons  who  have  or  hath 
assessed  or  collected  for  the  King  or  Queen,  by  virtue  of  any  Act  or  Acts  of 
Parliament,  any  Rates  or  Taxes,  or  any  Parish  duetyes,  within  this  F^uiah, 
since  the  yeare  of  our  Lord  Qod  1700,  shall  bring  in  the  said  Rates  uid 
Taxes,  in  order  to  be  fiurly  engrossed  in  a  Book  to  be  kept  for  the  use  of  the 
said  Pari8h."t 


I 


*  See  case  cited,  p.  48  mU ;  p.  528 ;  and  Chap.  Till.  Sees.  5  and  7. 
t  See  pp.  529,  530  and  note*. 


OfiirXBAL  BTS-LAW8.  627 

12  Oct.  1707.  "  Ordered  that  John  Ezton  and  James  Grove,  Oonstablai 
for  this  parish,  be  allowed  to  make  and  collect  a  Kate  of  2d.  per  pound,  of 
the  Inhabitants  of  the  said  Parish." 

"  It  is  ordered  that  the  said  John  Exton  and  James  Qroye,  Constables  for 
this  Parish,  do  forthwith  pay  (out  of  the  said  Rate  of  2d.  per  poimd)  into  the 
hands  of  Henry  Sibley,  Gent.,  and  John  Parker,  Churchwardens  for  the  said 
Parish,  the  sum  of  three  pounds  towards  the  repaire  of  this  Parish  Church." 
"  Ordered,  that  the  aforesaid  John  Exton  and  James  Grove  do  forthwith 
pay,  out  of  the  aforesaid  rate  of  2d.  per  pound  unto  Heniy  Sibley,  Gent., 
the  sum  of  9s.  (videlt.)  48.  for  a  Booke  for  to  enter  y*  Orders  made  at  y' 
parish  meetings,  48.  for  drawing  and  engrossing  the  said  Orders  in  the  Booke, 
and  Is.  spent  at  y*  same  meeteing." 

5  Jan.  1709.  "Ordered,  Thomas  Everard  being  duly  elected  [Vestry] 
Clerk  of  this  Parish  of  Yardley,  by  y*  majority  of  y*  votes  of  y*  parishioners 
now  present  at  this  Convention,  [that  he]  doe  give  his  constant  attendance 
at  all  Parish  Conventions,  to  write  all  such  orders  as  shall  be  then  and  there 
made,  and  to  engross  y*  same  &ir  in  y^  Town  booke  [i.  e.  vestry  minute- 
book]  appointed  for  that  purpose  ;  as  also  to  write  all  Parish  Rates  that  shall 
be  granted,  and  to  be  assistant  in  taking  y*  accounts  of  y*  several  and  re- 
spective officers  of  y*  parish  ;  and  to  write  y*  returns  to  y*  justices  of  y* 
peace  at  their  Petty  sessions  ; — ^he  being  allowed  by  y*  Parish  twelve  shil- 
lings yearly  for  his  salary  for  writing  y*  same ;  and  y*  said  12  shillings  to  be 
payed  him  by  y*  overseers  of  y*  poor, — ^three  shillings  a  quarter, — from  y* 
date  of  this  Convention." 

23  April,  1710.  "  It  is  ordered  that,  upon  the  complaint  of  Gooddy 
Wheatly, — ^that  John  Dellow,  a  poor  inhabitant  of  this  parish,  holds  a  small 
cottage  of  Thomas  Wheatley  of  £1  per  year,  and  was  in  arears  j^l.  6.  0  at 
a  Lady  day  last  past, — and  it  is  agreed  between  y*  parishioners  and  Thomas 
Wheatley,  that  the  Parishioners  will  pay  him  ten  shillings,  in  part  of  y*  ar- 
rears, if  Wheatley  will  forbear  to  prosecute  Dellow,  and  for  Dellow  to  pay 
five  shillings  more  before  he  leaves  the  house,  and  to  quit  his  house  before 
midsummer." 

10  Sept.  1710.  "  It  is  ordered  that  John  Kirby,  overseer  of  the  poor  of 
this  Parish  of  Tardley,  do  retain  Mr.  Robert  Markham,  Counsell  for  y* 
parishioners  of  this  parish,  at  y*  next  quarter  sessions  of  y*  peace  to  be 
holden  for  this  County." 

24  May,  1711.  "  Ordered,  that  no  inhabitant  of  this  Parish  shall  take  an 
apprentice  without  y*  consent  of  a  Convention  of  Parishioners.  If  he  doth, 
he  shall  be  double  Rated." 

8th  July,  1711.  ''Ordered  that  Wm.  Parker,  Constable  of  this  Parish,  be 
allowed  to  make  and  collect  a  rate  of  2d.  per  pound,  to  defray  y*  charge  of 
his  Office  for  the  present  year." 

5  August,  1 71 1 .  Whereas  it  was  agreed  at  a  Parish  meeting,  held  on  Sunday 
y*  8th  day  of  July  last  past,  that  Daniel  Joans,  Clarck  to  Sir  Hen.  Chauncey, 
should  give  his  attendance  at  y*  assizes,  in  y*  behalfe  of  y*  Parish,  to  speak 
with  y*  Clarck  of  y*  assize,  to  move  the  Court  that  our  Parish  might  be  al- 
lowed y*  charges  for  conveying  John  Hanscome  to  the  Gaol  at  Hertford ; — 

"  It  is  now  ordered,  that  y*  said  Daniel  Joanes  be  allowed  his  reasonable 
charges  for  giving  his  attendance,  and  to  be  pidd  y*  same  by  William  Parker, 
Constable." 

13  Sept.  1711.  "  Whereas,  there  was  an  order  made  that  Wm.  Parker, 
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Ck>ii8table,  ahoald  make  and  Collect  a  Rate  of  2d.  per  pound,  to 

money  to  Mr.  Godfrey,  Chief  Constable,  and  also  to  pay  the  last  GooMtafar 

y*  money  which  he  wan  out  of  pocket ; — 

"  It  is  now  ordered  that  y*  nid  Wm.  Parker  doe  forthwith  pay  to  TImibk 
Hillyard,  Late  ConBtable,  y*  Bumme  of  one  pound  three  nhillingB  and  tes 
penoe  half-penney." 

2  August,  171 S.  "Whereas  it  does  appear  by  y*  poors  Rates,  at  a  Cqb- 
▼ention  of  y*  major  part  of  y*  inhabitants  of  the  Parish  of  Ardeley,  held  ftr 
y*  Reliefe  of  Poore  there,  on  Sunday,  y*  second  daye  of  August^  1713,  thai 
y*  charge  of  y*  parish  is  much  encreased  by  y*  undue  practioes  of  those 
owners  and  Inhabitants  who  have  brought  into  the  Parish  several  strangen, 
and  have  also  converted  several  £Eirm  Houses  into  new  erected  cottages  for 
their  habitations ;  by  which  means  they  multiplyed  the  Poor  and  encreased 
the  Charges  of  this  Parish,  contrary  to  y*  statute  in  that  case  made  ;  we  j* 
churchwardens  and  overseers  of  y*  poor,  and  j*  major  part  of  y*  inhabitaois 
of  y*  said  Parish  now  assembled  together  for  y*  reliefe  of  y*  Poor,  doe  hereljj 
order  and  ordaine,  that  if  any  Owner,  Tenant,  or  Inhabitant  of  this  Pariak 
shall  hereafter  take  or  receive  into  any  of  their  Houses  any  strangers  or  yet- 
sons  whatsoever,  who  aire  likely  to  become  a  charge  to  this  IVu-ish.  without 
y*  consent  of  y*  major  part  of  y*  parishioners,  every  such  ofiender  sbaU  be 
charged  to  y*  rates  of  y*  Poor,  over  and  above  his  proportion  to  y*  ndgh- 
bours,  to  such  overgrowing  charge  when  it  shall  happen,  without  respect  te 
bis  ability  of  the  land  he  occupies,  but  according  to  y*  damage  and  dangs- 
he  bringeth  to  the  Parish  by  his  own  folly."* 

Same  daU,  "  Whereas  there  has  been  a  complaint  made,  by  y*  Inhabitanti 
of  this  Parish,  that  y*  said  Parish  does  sustain  great  damage  by  those  per- 
sons which  come  in  by  a  oertificate,t  by  over  burthening  y*  common,  which 
they  have  no  right  to ;  and  likewise  hinder  y«  poor  Inhabitants,  by  taking  y* 
benefit  of  gleaning  in  the  several  and  respective  fields  belonging  to  y*  said 
Parish  :  therefore,  It  is  now  Ordered,  at  this  Convention,  held  on  Sunday  y* 
2nd  day  of  August,  1713,  by  y*  major  part  of  y*  parishioners  here  prasenf^ 
that  the  haywardj  doe  give  notice  to  them,  and  every  of  them,  to  take  their 


*  See  a  Bye-Law  to  precisely  the  same  effect,  in  Steeple  Ashton,  before^ 
pp.  514,  515.  Each  of  these  Bye-Laws  is  directed  strictly  against  thoee^ 
who,  for  selfish  gain,  and  irrespective  of  the  wants  and  wel&re  of  the  Puish, 
would  make  money  by  offering  temptations  to  a  less  able  class  of  ooccq»ier9^ 
not  needed  as  labourers. 

^  The  13  &  14  Car.  11.  c.  12,  which  empowered  the  removal  of  persons 
alleged  to  be  likdy  to  become  chargeable  to  any  parish,  contains  a  dause  in 
ease  of  this  liability  to  removal,  in  the  case  of  any  person  having  a  oertijicatt 
of  inhabitancy,  etc.,  in  another  parish.  Several  Acts  modified  this ;  but  it 
has  become  practically,  though  not  legally,  obsolete,  by  the  repeal  of  the 
power  of  removal  on  the  ground  of  UabiUty  to  become  chargeable,  by  35 
Qeo.  III.  c.  101.  The  above  bye-law  is  grounded  upon  the  correct  principle^ 
that,  being  only  temporary  sojourners,  by  the  express  tenns  and  oonditioiH 
of  their  certificates,  and  not  actual  inhabitants,  such  persons  could  have  no 
right  to  the  use  of  the  Conunon  which  belonged  to  true  Inhabitants  and 
Parishioners.    See  before,  p.  468. 

X  See  before,  p.  192  note.    Compare  also^  p.  526,  and  nott  *. 
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Cattle  off  of  y«  Common,  or  eke  they  will  be  imponnd.    This  order  is  to  be 
set  upon  the  Church  door  y*  next  Sunday." 

7  April,  1715.  "Whereas  Wm.  Barefoot,  neare  y*  Towns  end  in  Hertford, 
owns  some  freehold  lands  at  Datchworth,  in  y*  possession  of  Thos.  Kimpton 
at  Datchworth,  shopkeeper,  to  be  sold,  containing  ten  acres,  all  enclosed, 
lying  neare  y*  Mote-house  ;*  y*  Rent  is  five  pounds  per  annum :  It  is  ordered, 
that  Mr.  Henry  Sibley  and  John  Parker,  Jim.,  doe  go  to  enquire  after  this 
purchase  at  Datchworth,  which  is  here  mentioned,  or  any  other  place  to 
be  bought  for  y*  use  of  the  poor,  and  to  give  account  to  y*  parishioners  at 
Easter." 

The  Parish  appears  to  have  approved  and  determined  on  the 
purchase ;  for  soon  occurs  the  following : — 

May  12,  1715.  **  Ordered  that  y*  churchwardens  and  overseers  of  y*  poor 
doe,  at  y*  Bequest  of  y*  parishioners,  goe  to  y*  severall  and  respective  per- 
sons which  have  moneys  of  y*  Parish  in  their  hands,t  and  make  demand  of 
y*  same ;  y*  Parish  having  now  an  opportunity  to  lay  out  y*  same  in  a  per- 
chase  for  the  security  of  y*  same :  and  they  are  to  give  an  account  to  y*  pa- 
rishioners at  the  next  parish  meeting." 

The  following  are  Orders  of  the  Trustees  of  certain  Parish 
moneys  of  Ardley,  made  the  4  Jan.  17^.  They  were  obviously 
made,  as  it  has  been  shown  that  all  such  are  bound  to  be,  with 
the  assent  of  the  Yestiy ;  for  they  are  entered  regularly  in  the 
Yestry  Minute-Book,  and  bear  the  signatures  of  the  Parish 
Officers,  as  well  as  of  the  Trustees  themselyes : — 

"  We  do  hereby  nominate,  make,  appoint,  and  constitute  Thomas  Tipping, 
o'  vie'.  Receiver  of  all  Rents  and  Moneys  (and  of  all  arrears  of  either)  which 
are  due  or  shall  become  due  to  us  y*  trustees,  for  y*  use  of  y*  poor  of  Yard- 
ley,  Hertfordshire,  and  do  impower  him  to  disburse  such  money  and  Rents, 
received  for  y*  use  and  benefit  of  the  poor  aforesaid,  as  directed  by  y*  Donor 
or  Donors,  except  anything  in  any  will  contained  to  y*  contrary ;  and  where 
no  will  does  specify  y*  intent  of  y*  benefiictor,  there  he  is  to  observe  and  fol- 
low our  Orders  and  Directions,  which  we  now  give  and  make  in  y*  eighty- 
ninth  page  of  this  Book. 

"  Item,  we  do  agree  and  resolve  that  he  the  said  Thomas  Tipping  shall 
continue  receiver  and  distributer  of  y*  said  money  and  Rents  and  Charity, 
no  longer  than  y*  majority  of  y*  trustees  shall  think  proper  and  convenient. 

"  Item,  we  order  that  y*  said  Receiver  shaU,  once  every  year,  in  Easter 
week  or  in  the  month  of  April,  on  some  certain  day,  when  y*  majority  of  y* 
trustees  shall  give  him  S  days'  notice,  produce  and  lay  before  them  an  ac- 
count of  what  he  shall  have  rec'  and  disbursed, — and  upon  refusal  or  neglect 
he  shall  cease  to  be  receiver." 

17  Feb.  1745.  "  Mr.  Larkin  delivers  in  the  Land  Tax  Receipts  from  the 
year  1717  to  the  year  1740,  and  they  are  all  in  the  Town  Chest." 

12  June,  1746.  "  Mr.  Smith  and  Mr.  Larkin,  Assessors  and  OolleotorB  for 


*  That  is.  Moot-  or  Cowrt-houu  of  the  Hundred, 
t  See  before,  pp.  438,  506  note,  614. 
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the  Land  and  Window  Tax,  deliver  in  all  their  reoeipte  to  lAdy-Bay  ha, 
1746,  and  they  are  all  in  the  Town  Ghect*** 

Among  the  regular  disbursements,  such  as  the  following  ve 
often  found : — 

"  1768.  Paid  towards  the  Levy  money,  and  also  in  part  of  the 

Shiie-houae JQI  1  Oj' 

It  will  be  useful  to  bring  illustrations  of  Parish  Records  dovn 
to  the  present  time.  For  this  purpose  the  Parish  of  Somser, 
in  the  County  of  Middlesex,  shall  be  taken.  Some  miscellaneofD« 
extracts  shall  first  be  given ;  which  shall  be  followed  hj  others^ 
haying  more  specific  relations,  grouped  together.f 

6  June,  1742.  "  Ordered,  that  Geoi^  Frost  and  John  WiUmott,  pvent 
Churchwardens  of  this  Pariah,  do  proceed  in  the  most  legal  maiuier  to  oon- 
pel  Thomas  Noch  and  William  Smith  to  serve  the  office  of  Constables  ks 
the  said  parish ;  being  elected  by  the  Jury  at  the  Court  Lee^  held  dOth 
April  hist.":t 

27  Oct.  1749.  "  Whereas,  upon  examining  this  Book,  it  does  appear  that 
a  fiklse  and  fraudulent  minute  is  made  and  entered  in  p.  83,  dated  the  1 7th 
day  of  Feb.  1748 ;  which  entry  we  think  a  great  imposition  upon  this  parish, 
no  such  minute  being  proposed,  agreed  to,  or  entered  at  the  vestry  oo  that 
day ; — We  therefore  desire  that  the  Vestry  Book  may  be  delivered  to  Mr. 
John  Brettell,  one  of  the  Attorneys  of  his  Majesty's  Court  of  King's  Bench, 
in  order  that  he  may  take  the  opinion  of  Sir  John  Strange,  or  some  other 
eminent  counsel,  what  measures  are  proper  to  be  taken  to  punish  such  pei^ 
son  that  has  presumed  to  make  such  &lse  and  fraudulent  entiy  in  the  said 
Book.  And  it  is  further  ordered,  that  the  expense  of  that  opinion  and  the 
proceedings  thereon  be  defrayed  by  this  Parish." 

30  July,  1750.  The  Overseers  are  ordered  to  get  a  rate, 
already  made,  formallj  *' allowed  ;"§  and,  in  case  thej  neglect 

*  The  last  two  entries,  and  many  others,  regularly  made,  like  them,  are 
in  pursuance  of  Bye-Law  of  14  Sept.  1707,  already  quoted.  They  are  put 
here,  distinct,  to  illustiate  that  Bye-Law.  The  Assessors'  and  Collectors' 
Security  should  be  approyed  by  the  Parish.  The  Clerk  to  the  Conuniasioiieis 
of  Reyenue  xtsnally  sends,  on  a  fresh  appointment,  to  the  Chuichwaxdens, 
asking  if  the  securify  offered  is  approyed.  The  Churchwardens  ought  to  lay 
the  oommimication  before  the  Vestry.  The  aboy6  matter  is  one  which  is  yecy 
important  to  be  taken  cognizance  of  by  the  Vestiy.  If  enforced  by  every 
Parish,  it  would  do  much  for  the  security  of  the  Public  Reyenue,  as  ^rell  as 
check  individual  remissness.  See  particularly  hereon,  after.  Chap.  Y  III.  sec.  7. 

t  Some  items  of  the  accownts  of  this  Parish  have  already  been  quoted,  in 
illustration  of  different  points.  See  pp.  98  and  235 ;  also  p.  236.  The  same 
accounts  illustrate  the  habit  of  ParLshes  to  buzy  those  dying  within  their 
bounds  (see  before,  pp.  154,  448).  Thus  I  find  in  these  accounts : — "  1664. 
Burial  of  the  Welshman  that  dyed  in  the  towne."  1668.  Burying  "a 
stranger  that  dyed  in  Sow>wood  Lane." 

t  See  before,  p.  125.  §  See  before,  p.  150 ;  and  after.  Chap.  Yin. 
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it,  or  the  Magistrates  refuse  to  confirm  it,  the  Churchwardens 
are  instructed, — 

"To  maJee  a  raie  upon  the  said  occupiers  and  inhabitants  of  the  said 
Parish,  not  exceeding  6d.  in  the  pounds  to  defray  the  expense  they  shall  or 
may  be  put  unto,  in  compdling  the  said  Overseen  and  JusHces,  or  either  of 
them,  to  do  their  respective  duties,  or  show  good  cause,  if  they  com,  to  the  con- 
trary" 

17  March,  1784.  "  It  was  unanimously  agreed  that  I.  B.  and  M.  H.  have 
part  of  the  Common  on  Fortress  Green,  Muswell  Hill,  on  their  paying  after 
the  rate  of  thirty  shillings  per  acre,  at  24  years'  purchase,  allowing  them  two 
years*  purchase  for  the  fencing ;  and  the  money  arising  from  the  above  sales 
shall  be  paid  into  the  hands  of  the  Surveyor  of  the  Highways  for  the  time 
being  ;  to  be  by  him  applied  towards  mending  the  Roads  in  this  parish  ;* 
and,  in  case  any  overplus  shall  arise,  it  is  to  be  paid  into  the  hands  of  the 
Overseers  of  the  Poor,  for  the  use  of  the  said  Poor." 

A  yast  number  of  other  entries  occur  as  to  sale  of  the  Waste 
land  bj  the  Parish ; — all  the  waste  land  thus  sold  being,  in 
fact,  strips,  more  or  less  broad,  l3ring  at  the  sides  of  the  roads. 
Illustrations  of  the  same  thing  might  have  been  given  from 
other  Parishes :  but  this  will  be  enough.  What  relates  to  this 
has  been  already  explained  in  treating  of  the  Enclosure  of 
Commons. 

17  Kov.  1785.  ''Ordered,  that  a  Committee  of  Messrs.  [names  given]  do 
attend  to  inspect  into  the  writings  of  the  Parish." 

Certain  allowances  for  refreshment  are,  very  properly,  or- 
dered, for  particular  occasions  of  tedious  business;  to  which  is 
appended  the  following  remarkable,  but  very  right,  bye-law : — 

6  May,  1790.  "  And  it  is  further  resolved,  that  not  any  one  in  future  shall 
be  permitted  to  partake  of  any  part  of  the  above  allowances,  wnless  they  at- 
tend the  respective  Vestries,  to  do  their  doty  <u  parishioners; — ^the  Yestry 
Gerk,  Parish  Clerk,  and  Beadle  exoepted.*'f 

The  subject  of  enlargement  of  burial-grounds  has  already 
been  treated  of,X   The  following  is  an  example  of  how  Parishes 

*  What  has  been  explained  before,  pp.  467>  468  and  note,  as  to  the  enclosure 
of  roadside  wastes,  and  the  obligations  thus  brought  on  those  who  enclose,  is 
here  illustrated.  The  sum  to  be  paid  by  the  encloeer  in  the  above  Order,  is 
in  the  nature  of  a  composition,  relieving  him  from  the  liabilities  he  would 
otherwise  incur  by  enclosing.  The  consent  of  the  Yestiy  is  dearly  necessary 
to  this  composition.  And  it  is  entirely  correct  that  the  sum  thus  paid,  or  a 
sufficient  immediate  part  of  it,  should  be  applied  as  the  above  extracts  show 
it  to  have  been  in  this  case. 

t  I  must  request  particular  attention,  on  this  subject,  to  the  quotations 
and  illustrations  in  '  Local  Self-Govemment,*  pp.  179-181. 

:;:  Pp.  255,  449. 
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have  heretofore  seen  to  and  accomplished  this  important  object 
without  any  need  of  modem  "  Burial  Acts." 

80  August,  1792.  "This  Vestry  ezainmed  the  sexton;  who  iqpotte  tb: 
there  is  not  room  for  him  to  dig  a  fresh  grare  without  di8ti2zi>iii^  olfir 
corpses." 

18  Sept.  1792.  "Resolyed,  that  a  Committee,  consisting  of  the  dnscfc- 
wardens  [etc.],  be  appointed  to  make  the  neoessary  enquiries  oonoerDing  tke 
■ame,  and  report  to  the  next  Vestry." 

18  June,  1798.  "  At  a  Spedal  Vestry  held  for  the  parish  of  Homaey,  a 
Thursday  the  ISth  day  of  June  1798,  To  oonaderof  enclosing^  a  |aeoetf 
ground  for  to  enlarge  the  present  church-yard  : — 

"Resolved  unanimously.  That  the  Rector  and  the  Churchwaxdeos  d.< 
apply  to  the  Lord  Bishop  of  London  [the  Lord  of  the  Manor]  for  leaTe  v* 
enclose  a  piece  of  the  waste  land  in  front  of  the  church, — ^viz.  in  lengtis  ^ 
feet,  breadth  at  the  east  end  53  feet»  and  at  the  west  end  45  feet,  Ibr  to  es- 
huqge  the  present  churchyard." 

Obstructions  arose,  from  unexpected  quarters,  to  the  imsie- 
diate  fulfilment  of  these  arrangements.  But  those  obstruc- 
tions were  ultimately  overcome,  and  the  arrangements  canieti 
out;  and  the  Parish  now  has  and  uses  this  burial-ground,  with- 
out any  of  that  cumbrous  machinery  or  cost  which  modern  burbl 
Acts  entail.  Such  is  the  difference  between  Common  Law  and 
Statute. 

22  Sept.  1821.  "  Resolved,  that  a  Committee  be  appointed  to  examisf 
and  inspect  the  Books  and  papers  in  the  Parish  Chest,  and  to  make  a  list  d 
the  same ;  and  that  such  Committee  be"  [names  given]. 

The  following  is  highly  important. 

19  Nov.  1884.  "  Resolved,  that  any  inhabitant  liable  to,  and  being  elected 
to,  the  office  of  Churchwarden,  Overseer,  and  Surveyor  of  the  Highways^  of 
this  Parish,  in  case  of  refusal  to  serve  such  office,  do  pay  the  respective  fines 
following  :  namely ; — On  refusal  to  serve  the  office  of  Churchwarden,  tb? 
sum  of  £25.  On  refusal  to  serve  the  office  of  Overseer,  £25.  On  refasal  U> 
serve  the  office  of  Surveyor,  £15."* 

25  Oct.  1849.  "  That  a  Committee  be  appointed  to  inquire  into  the  Paro- 
chial assessment,  and  report  on  the  same  at  the  next  vestry." 

Instances  of  Eates  have  been  already  quoted  in  other  Parishes, 
as  well  as  one  in  this.     Others  occur.     Thus : — 

12  Dec.  1793.  A  rate  of  Is.  in  the  pound  is  made,  to  pay  (among  otber 
Ihings)  the  Proctor's  bill. 

80  April,  1795.  Certain  persons  having  refused  to  pay  the  last-named  rate, 
the  Churchwardens  are  directed  to  take  Sir  William  Scott  (Lord  Stowell;*! 
opinion  as  to  the  power  of  its  enforcemeut.    It  is  reported  to  the  Yestiy  Uas 

•  See  before,  p.  218. 
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he  had  reoommended  application  "  to  a  learned  civilian ; — vhoae  opinion  wu, 
that  the  acud  raite  could  he  enforced."  The  ChurchwaidenB  are,  therefore,  in- 
structed to  enforce  it. 

16  Feb.  1797,  30  Dec.  1798.  Some  persons  still  decline  to  paj :  the  law 
is  appealed  to  :  a  Vestry  offers  to  compromise,  but  the  refusers  are  obsti- 
nate  :  the  suits  are  prosecuted  :  and  the  end  is,  most  rightly,  that  the  re- 
fusers have  to  pay,  not  only  the  rate  itself,  but  all  the  taxed  costs  of  the 
suits. 

1  March,  1811.  "Resolved  unanimously,  that  a  rate  of  fourpence  in  the 
pound  be  made  and  assessed  on  the  several  parishioners  and  inhabitants 
of  this  Parish,  towards  purchasing  two  [fire]  engines  for  the  use  of  this 
Parish,"  etc. 

These  fire-engines  have,  ever  since,  been  maintained  and 
served  as  part  of  the  regular  Parish  Charges,  voted  every 
Easter. 

Bills  in  Parliament  are  considered ;  and,  if  necessary,  op- 
posed.   Thus : — 

22  March,  1789.  "  Resolved  unanimously :  that  Mr.  Hodgson  be  desired 
to  oppose  the  present  Bill,  now  in  the  House  of  Commons,  for  making  a 
Turnpike  Road  from  Newington  Ghreen  through  the  Ghreen  Lane  leading  to 
Bush  Hill,  in  the  most  eligible  mapner  he  can  for  the  benefit  of  the  Parish." 

14  April,  1789.  A  Committee  is  appointed  "to  settle  and  agree  with  the 
trustees  of  the  Stamford  Hill  Turnpike,  respecting  the  Bill  now  pending  in 
the  House  of  Commons." 

16  Sept.  1 790.  Gives  account  of  "  attendance  on  the  House  of  Commons, 
in  opposing  the  Stamford  or  Green  Lane  Road  Act ;  wherein  they  claimed 
£56  per  annum ;  which  was  reduced,  by  the  opposition,  to  £20  per  annum." 

28  May,  1814.  **  Resolved  :  that  this  Parish  do  resist  the  Bill  now  pend- 
ing in  Parliament,  for  extending  the  Sewer  Rate  for  the  Finsbury  and  Hol- 
bom  Division  to  the  Parish  of  Homsey." 

17  Jan.  1822.  A  meeting  was  called  ''to  take  into  consideration  the  no- 
tice lately  given  by  the  Commissioners  of  Sewers,  of  an  intended  application 
to  Parliament,  for  an  Act  for  enlarging  the  powers  and  extending  the  juris- 
diction given  to  them  by  former  Acts  ;'*  and  it  was  "  Resolved :  that  Mr.  T. 
do  watch  the  progress  of  the  BUI  intended  to  be  brought  before  Parliament 
by  the  Commissioners  of  Sewers,  pursuant  to  the  notice  given  by  them,  and 
do  take  such  steps  to  oppose  the  same,  on  the  part  of  this  Parish,  provided 
any  attempt  is  made  to  affect  the  interests  of  the  inhabitants  thereof,  as  he 
may  deem  necessary." 

Items  of  account  for  parish  business,  touching  the  corporate 
affairs  of  the  parish,  are  frequent.    Thus : — 

16  Sept.  1790.  Messrs.  Hodgson  and  HardcasUe's  Bill  for  ''  attendance  in 
the  House  of  Conmions,  in  opposing  the  Stamford  or  Green  Lane  Road  Act," 
—£88.  17«.  4(2.— Ordered  to  be  paid. 

11  Oct.  1793, 12  Deo.  1793.  Proctor*s  bill,  for  obtaining  a&oulty,  ordered 
to  be  paid. 

27  July,  1794.  Mr.  Hodgson  produced  three  Bills  for  contending  with  the 
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Puiiha  of  St.  MkTy,  Isliogton,  ud  Pftncru,  to  ropafr  Uiidoo  liute,  Ch'^ 
Lmi«,  uid  DuTsl  Lads.    They  were  pud. 

"MudenUnoKll £38  15  10 

Cross  Lane S     4     4 

DuTtil  Lane 62    6    4 

£97    a    6" 
28  April,  1S03,  20  Oct.  1842  (tad  maaj  othor  datea).     "  Rewlved  ami:- 
monidy  :  th&t  the  whole  expense  of  the  da;  [of  penunbolmliaK  the  BoaaSMij 
of  the  Puiih]  be  defrayed  by  the  Puisb." 

Encroachmente  are  firmly  resisted  and  abated.  For  ei- 
ample : — 

21  June,  ISll.  A  Committee  vu  appointed  "to  inspect  the  boandans 
of  Finohley  Common  belonging  to  Cbia  PariBb,  aa  the  Fincbley  Paruh  ban 
•DcraatJied  on  our  righto  of  that  Common." 

28  Jane,  182G  ;  IS  Aagust,  182S  ;  14  Nov.  182S.  Actioii  was  taken  en 
encroachmeiita  made  on  a  certain  pabUc  poad  at  HiuweU  Hill ;  and  the  Sur- 
■Vyor't  acdmnit  were  refund  to  be  patted,  becatue  te  did  net  oteg  (Ac  onbri  ij 
dke  TeHry  in  lie  moOer. 

28  Aug.  1828.  A  Vestij -was  held  fiir  the  ezpreas  poipoae  of  "  (oCm;  ON 
cOTitideralion  the  teveral  encroaehnietili  tnkiA  fume  been  atade,  aatd  art  MV 
wuAvng,  »pm  lAc  Commaa  Rigklt  of  tkit  FariA  ;  and  to  adopt  nuA  rcB&t- 
(ioM  at  may  be  deemed  ajiedinil  li^eupom." 

The  Drainage,  etc.  of  the  Parish  receives  frequent  attentiai. 
Numberless  cases  of  Nuisances  are  presented,  and  ordered  to 
be  removed.    This  vas  long  before  "  Public  Health  Acta  "  and 
"  Nuisances'  fiemOTsl  Acta  "  were  thought  of.     The  following   i 
examples  are  enough : —  I 

22  Sept.  1808.  Several  complwnto  of  divera  oniiiancea  and  obetmctiou  al    I 
the  Watercoursa  in  Southwood  l*ne  being  made  to  thia  Veetiy,  it  vas  "Re-     \ 
aolved :  that  a  Committee  [named]  do  inspect  ioCo,  and  remove,  tfaei 
Nuisancea." 

28  March,  1833.  "  Keeolved :  that  the  CoDBtable  be  denred  to  ptesenl  tbc 
terenl  penona  following,  for  Indictment  for  a  nuiaaooe,  ariaiiig  from  Ik 
drains  leading  from  their  reapective  houaea  into  the  dnju  on  the  nde  of  tbi 
u:..t.  Road."     Eleven  namsa  and  places  follow. 

Oct.  1844.  A  Vestry  was  held  "  to  take  into  oonaidetatiiHi  [an 
tilings]  the  atnto  of  the  diainage  ofthia  Paridi ;"  anditepi  were  U 

May,  18G1.  Aftertbepresentation,  by  aCommitteespedallyappoinltd 
ieport  on  the  Dninage  of  the  Pariah,  and  on  the  proper  remedi 
it  Heaara.  [namea  given]  be  and  they  are  hereby  appointed,  a  pcnoa 
l^onimittee  {lubjeri  to  maoval  or  re-appoiitlnunt  bj/  Vettrgon  eociliir 
g  Eattrr  Twtdag),  empowered  and  instructed  to  carry  out  the  oljau 
1  and  referred  to  in  the  Report  this  day  presented  lo  the  Tedrt  K 
ibject  of  Public  Health  and  Dnunage,  and  in  the  maaiieT  thereiD  ma 
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tioned  :  and  the  said  Committee  is  hereby  empowered  and  instructed  to  put 
in  operation  within  this  Parish  the  powers  which  by  law,  or  by  any  Statute 
for  prevention  or  removal  of  Nuisances,  they  may  do,  for  the  more  effectual 
carrying  out  of  the  objects  and  purposes  named  in  that  Report."* 

Some  Minutes  of  this  Parish,  relating  to  the  management  of 
Parish  Charities  and  funds,  have  abreadj  been  quoted.t  The 
following  are  also  highly  illustrative : — 

1  Oct  1789.  "Resolved  unanimously:  That»  in  future,  no  churchwarden 
or  overseer  of  the  poor  do  presume  to  place  or  put  out  any  child  or  children 
with  the  trust  or  legacy  money  left  to  this  parish,  but  such  only  whose  fiither 
is  now,  or  at  his  death  was,  a  parishioner  of  Homsey  Pariah.'* 

"  It  is  further  resolved  that,  in  future,  no  person  do  receive  any  part  of 
the  money  left  to  put  poor  children  of  this  parish  apprentice,  with  his  own 
child" 

16  Sept.  1790.  ''That  the  Vestry  Clerk  do  state  the  Waste  Land  account^ 
agreeable  to  the  form  produced." 

12  Dec.  1793.  A  trustee  of  one  fund  had  refused  to  comply 
with  the  wishes  of  the  Parishioners.  After  reciting  the  facts, 
it  is  ordered  that : — 

"  If  he  does  not  think  proper  to  comply  with  the  said  determination,  it  is 
the  opinion  of  this  Vestry,  that  a  Vestry  should  be  called  for  the  nominating 
and  appointing  a  firesh  Trustee  for  that  donation,  in  the  room  of  the  said 
Mr.  G.  B. ;  who  is  required  to  settle  the  said  account  up  to  the  Ist  day  of 
Jan.  1794  : — and  that  the  Vestry  Cleric  do  acquaint  him  with  this  Resolu- 
tion." 

Same  date.  "That  the  whole  of  the  Bread  Donations,  from  and  after  the 
1st  Jan.  1794,  be  paid  into  the  hands  of  the  Senior  Churchwarden  for  the 
time  being,  by  each  of  the  sud  Trustees ;  and  by  the  Churchwarden  to  be 
duly  accounted  for  in  the  year  before  the  1st  Jan.  in  every  year,  in  a  sepa- 
rate  and  distinct  account ;  and  that,  from  the  said  Ist  Jan.  1794,  the  Beadle 
for  the  time  being  do  keep  a  particular  account  of  the  Bread  delivered  at  the 
Church,  with  the  date  of  deliveiy,  number  of  Loaves  of  each  sort,  and  the 
Market  Price ;  which  are  to  be  delivered  fit>m  the  said  period  in  Quarterns, 
Half  Pecks,  and  threepenny  loaves ;  which  the  Beadle  for  the  time  being  is 
strictly  enjoined  to  weigh,  and  to  keep  an  account  of  all  under  and  over 
weight :  and  that  in  friture  the  said  Bread  Donation  account  shall  be  settled 
once  in  every  year, — ^and  that,  in  the  month  of  January,  at  a  meeting  held 
by  the  Trustees  and  Churchwardens  for  the  time  being,  and  any  Inhabitant 
that  may  think  proper  to  attend  the  same ;  of  which  settlement  8  days'  no- 
tice at  least  be  given  in  the  Church  on  Sunday  morning,  prior  to  such 
meeting." 

26  Aug.  1802.  A  Committee  was  appointed  to  value  and  mark  out  un« 
enclosed  Waste  Lands  :  and  it  was  also  "  resolved  unanimously.  That  the 

*  It  will  be  seen  that  this  is  more  than  four  years  before  the  "  Nuisances' 
Removal  Act,  1855,"  was  passed.  f  Before,  p.  286, 
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Committee  appointed  shall  also  yiew  and  value  any  enclosure  tiuii  Iiai  beo 
taken  in  and  not  paid  for."* 

15  Jan.  1810.  "  Resolyed,  That  all  Waste  Lands  taken  up  mt  the  Cosv 
belonging  to  this  Parish,  shall  be  at  and  after  the  sum  of  £80  per  acre.'* 

''That  those  gentlemen  who  have  enclosed  the  Waste  lAnda,  aad  hs«« 
not  paid  for  it  to  the  trustees  of  the  Waste  Land  Fund  [formed  sobaequeotlf 
to  the  Bye-Law  of  17th  March,  1784,  already  quoted],  are  to  be  cfaaifed 
after  the  said  rate  of  £80  per  acre." 

80  Dec.  1813.  "  That  all  boys  apprenticed  hereafter  to  [certaiii  masteRl 
shall  receive  £7  by  way  of  gratuity  to  the  master  at  the  end  of  one  year,  asd 
not  earlier ; — over  and  above  the  £5  given  by  the  parish  fixnn.  [a  oerUa 
fimd]  ;— on  the  approval  of  boy  with  master  and  master  with  boy  ; — bocs 
appearing  at  Testry  prior  to  such  sum  being  given,  and  with  perfect  a|^r> 
bation  of  such  Testry  present." 

22  Sept.  1817.  "  Mr.  M.  having  submitted  a  map  of  [certain]  pieeesisf 
ground,  together  with  a  plan  and  elevation  of  six  cottages  proposed  to  be 
built  on  the  last-mentioned  pieces  of  ground ;  and  also  a  plan  and  elevatioa 
of  a  cottage  proposed  to  be  built  on  the  piece  of  ground  near  the  Alms  Hooss 
in  Southwood  Lane ; — Resolved,  That  the  business  be  referred  back  to  the 
Oommittee  appointed  to  carry  the  business  into  execution  ;  and  that  bo  much 
of  the  said  fund  [Waste  lAnd  Fund]  (not  exceeding  £600)  be  appropriated 
for  such  purpose." 

11  June,  1818.  Report  of  Committee  for  erecting  Cottages  in  Soathwood 
Lane ;  stating  that  seven  Cottages  [i.  e.  the  six  and  the  one,  all  nemad 
above]  had  been  erected  ;  "  for  which  purpose  they  bad  appropriated  the 
sum  of  £600,  the  produce  of  the  Waste  Land  Fund." 

8  Oct.  1820.  "  That  no  repairs  be  undertaken  on  the  parish  aoconnt  [b 
any  of  the  Parish  Cottages],  exceeding  the  sum  of  £5,  without  the  aaitctioB 
of  Vestry." 

12  July,  1826.  ''That  a  Committee  be  appointed  to  investigate  the  various 
charitable  donations  made  to  the  Parish  at  difierent  Periods,  and  to  inquire 
into  the  application  thereof :  and  that  the  Parish  officers  do  permit  inspection 
of  the  requisite  documents,  and  lend  their  assistance  in  afibrding  the  neoea* 
sary  information." 

30  March,  1831.  "  That  the  Vestry  Qerk  do  write  to  Mr.  W.,  and  inform 
him,  that  the  Vestry  alone  has  the  right  of  filling  up  any  vacan^  that  may 
arise  in  any  of  the  Parish  Cottages." 

There  has  been  shown  to  be  nothing  more  important  in  Pa- 
rish affairs  than  due  care  of  the  Highways  and  of  all  footpaths.t 
The  present  extracts  from  Parish  Eecords  shall  therefore  be 
closed  with  the  following,  out  of  many  more,  illustrations  of 
action  on  this  matter : — 

10  April,  1787.— ''Ordered:  That  the  Surveyor  do  wait  on  Mr.  Booth, 
who  hath  removed  the  stile,  and  turned  the  path,  in  the  field  leading  from 
Highgate  to  Maynard  Street,  to  require  him  to  replace  it  in  its  former  sta- 
tion ;  and,  also,  to  open  the  path  from  Crouch  End,  fadng  the  pond,  over 
the  fields,  leading  to  Highgate." 

•  See  before,  p.  631  noU.  f  Before,  pp.  Ill,  364-856. 
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17  Not.  1791.—- ^'Ordered :  That  the  Yeeiiy  Clerk  do  give  notice  to  the 
Surveyors  of  the  Highways  for  the  Parish  of  St.  Mary,  Islington,  that,  un- 
less they  do  repair  the  dangerous  parts  of  the  road  in  Duval  Lane  [etc.],  this 
Parish  must  he  under  the  disagreeable  necessity  of  indicting  the  said  road/' 

30  Aug.  1792.—"  Ordered :  That  the  Vestry  Clerk  do  wait  on  Messrs. 
Hodgson  and  Hardcastle,  for  them  to  put  the  Act  in  force  against  the  Pa- 
rishes of  St.  Mary,  Islington,  and  St.  Pancras, — cr  of^  oUter  Paridi  that  the 
lane  known  by  the  name  of  liaiden  Lane,  or  Black  Dog  Lane,  leading  from 
Highgate  to  Kentish  Town  and  Battle  Bridge,  may  be  in, — if  they  refuse  to 
repair  the  said  lane  and  make  it  passable  for  carriages.'* 

22  Sept.  1806.— "Ordered :  That  the  Yestiy  Cleik  do  write  to  Mr.  H., 
to  give  him  notice  that,  if  he  does  not  c^n  the  original  footpath  leading  to 
London,  near  the  Sluice  House,  which  he  has  stopped,  in  this  parish,  and 
remove  the  dunghill,  they  will  indict  him  at  the  next  Quarter  Sessions.*' 

4  July,  1808.— "Ordered:  That  the  footpath  leading  from  Highgate  to 
Homsey  Wood  House  and  London,  and  also  from  Mount  Pleasant  to  Hom- 
sey  Church,  be  opened  and  made  leveL" 

19  May,  1815. — A  vestry  was  held  "  to  take  into  consideration  the  subject 
of  the  encroachments  made  on  several  of  the  public  carriage-roads  within 
this  Parish,  by  persons  enclosing  under  the  Homsey  Enclosure  Act ;  and  to 
determine  on  the  measures  to  be  pursued  in  consequence  thereof;"  and 
prompt  measures  were  accordingly  taken. 

26  Jan.  1816. — ^Another  Yestiy  was  held  to  consider  farther  encroach- 
ments ;  and  the  Constable  was  ordered  to  require  no  less  than  fifteen  enu- 
merated cases  of  nuisance  and  obstruction  to  footpaths  to  be  removed,  and 
to  take  legal  proceedings  to  enforce  the  same ;  while,  at  the  same  Vestry, 
the  Surveyor  of  Highways  was  instructed  to  take  the  necessaiy  steps  for  the 
removal  of  eleven  enumerated  encroachments. 

16  Feb.  1818. — Active  measures  were  adopted  to  improve  "  the  state  of 
the  footpaths,"  whose  bad  condition  is  declared  to  "  deprive  the  inhabitants 
of  a  practicable  accommodation,  materially  a£focting  the  health  and  comfort 
of  the  inhabitants,  especially  females  and  children." 

18  May,  1818. — Communications  having  been  received  relative  to  encroach- 
ments made  by  the  Highgate  Archway  Company,  it  was  "  Resolved :  That 
Mr.  P.,  the  Surveyor,  be  requested  forthwith  to  throw  down  the  fence,  and 
complete  the  road  and  footpath  as  it  originally  ran." 

6  Nov.  1828. — A  Vestry  was  called  "to  consider  what  further  proceed- 
ings should  be  taken,  to  resist  the  diverting  of  the  footpath  Reading  across 
the  field  called  Paradise  Field,  in  this  parish,  to  Paradise  Row,  in  the  parish 
of  Newington."    Prompt  and  efficient  steps  were  accordingly  taken. 

20  Jan.  1825. — A  Vestry  was  held  "  to  consider  a  proposed  alteration  by 
Mr.  6.,  of  certain  footpaths,  and  also  as  to  certain  other  footpaths  proposed 
to  be  diverted."  Long  proceedings  took  place,  in  this  and  several  following 
Vestries ;  the  result  of  which  was,  that  certain  alterations  were  agreed  to, 
on  certain  terms ;  others  were  altogether  rejected. 

22  Sept.  1827. — ^A  nuisance,  by  a  shed  put  up,  having  been  erected  near 
a  public  footpath,  it  was  "  Resolved  :  That  the  Vestry  Clerk  do  give  notice 
to  remove  the  same  within  seven  days ;  and  inform  him  that,  unless  he 
comply  therewith,  an  indictment  will  be  prosecuted  against  him." 

21  May,  1829.— Mr.  J.  B.  attended  the  Vestry  to  ask  leave  "to  divert  the 
lower  end  of  the  Shepherds'  Fields  footpath,  so  that  it  should  run  in  a  line 
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with  the  path  leading  to  Middle  Lane ;"  whidi  was  agreed  to,  on  propff' 
tenna.    Instanoes  of  the  same  kind  are  nnmerona. 

This  important  branch  of  Parish  Action,  bo  essential  to  tl^ 
maintenance  of  the  Common  Eights  of  the  Greneral  Pablic,  m 
weir  as  those  of  every  Local  Public,  cannot  be  more  appropii- 
atelj  concluded  than  with  the  following  Beport,  containing  t 
very  practically  instructive  account  of  proceedings  in  a  case  in 
which  the  odds  were  heavy  against  the  contesting  Parish  ;  but 
in  which,  notwithstanding,  the  Common  Bights  of  the  Parish 
were  successfully  vindicated,  by  firm  and  constitutional  action, 
wholly  through  the  means  of  that  Institution. 

"At  a  PMtc  Vettry  holdm,  pttnuaiU  to  Sumnumt,  on  the  20th  day  ofjuiy,  1851 
in  fformey  Chun^.,  the  following  Report  wcu  read, — and,  hy  uncmimoM 
vote  qf  Vettry,  received,  adopted,  and  ordered  to  he  printed  and  cirrtUated. 


"  To  the  Inhabitants  of  the  Parish  of  Homsey,  in  PubUc  Vestry  assembled, 

thU  20th  day  of  July,  1852. 

''Tour  OoiOfiTTKB^^to  whom,  at  a  Vestry  holden  on  the  24th  day  of  Oc- 
tober, 1850,  it  was  referred  to  ascertain  the  rights  of  the  Parishionen  ol 
this  Parish  in  respect  to  certain  Public  Footpaths;,  concerning  the  SEtoppiiig 
up  and  obstructing  of  which  oompUiints  had  been  hud  befiire  the  aaid  Vestry ; 
— and  to  whom,  by  divers  orders  of  Vestry  of  later  dates,  it  waa  farther  re- 
ferred to  take  such  steps  as  seemed  most  calculated  to  maintain  the  Commoo 
Rights  of  the  Parish  in  respect  to  certain  of  such  Pablic  Foo^mths ; — 
"  Do  now  Report  as  follows : — 

"Definitive  results  have  been  now  accomplished  by  yonr  Committee. 
That  the  character  and  value  of  these  may  be  properly  anderstood,  a  abort 
review  of  the  proceedings  taken  since  the  date  of  year  Committee's  appoint- 
ment, will  be  the  most  proper  and  useful  oourae. 

"Appointed  on  the  24th  October,  1860,  your  Oommittee  laid  before  a 
Vestry,  holden  on  the  23rd  November  then  next,  a  Report,  in  whi<^  the 
particulars  of  several  obstructed  Public  Footpaths  were  stated,  and  reoom- 
mendations  were  made  in  respect  to  each.  Those  recoramendadons  the 
Vestry  did  not  then  authorise  to  be  carried  out,  except  as  to  one  of  the  said 
footpaths,  and  as  to  one  point  in  reference  to  another.  [The  places  and 
points  are  then  explained  by  reference  to  plans  annexed.]  The  carrying  out 
of  the  recommendations  then  sanctioned,  has  produced  the  results  whidi 
your  Committee  have  now  to  report.  It  remains  with  the  Vestry  to  det<9-- 
mine  whether  any  of  the  further  reoommendations  of  the  Report  of  2Sni 
November,  1850,  shall  be  sanctioned.  Tour  Committee  still  feel,  as  ex- 
pressed in  that  Report,  the  full  extent  of  the  *  importance,  and  the  dnty 
which  devolves  upon  the  Vestry  of  this  Parish,  of  taking  prompt  and  eflee- 
tual  measures  for  maintaining  the  Common  Rights  of  the  Parish.' 

"  The  two  footpaths  above  referred  to,  were  two  which  had  been  obstmoted 
by  the  most  serious  of  any  opponent  with  whom  the  Parish  could  have  to 
deal,  in  vindicating  the  Conmion  Rights  of  the  Parishioners.  They  were 
also,  in  themselves,  footpatiis  of  great  importance  to  the  Conv^ence, 
Health,  and  Enjoyment  of  the  Public.    It  was  well  fitting,  therefore,  that 
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the  poation  of  the  Pariah  should  be  first  asserted  in  reaistanoe  to  these  par- 
ticular obstructions.  The  obstructions  in  question  had  been  raised,  in  two 
footpaths  going  out  of  Tottenham  Lauo,  by  the  works  of  the  Qrtat  Northern 
BaUway  Company, 

**  Tour  Committee  proceeded,  under  the  sanction  given  to  their  recom- 
mendations by  the  Y estry,  to  reqture  the  Great  Northern  Railway  Company 
to  respect  and  provide  for  those  Common  Rights  of  the  Parish  of  Homsey, 
and  of  the  Public,  which,  without  compensation  or  substitution,  and  not 
deeming  resistance  likely,  they  had  set  at  naught. 

"  The  encroachments  of  the  Great  Northern  Railway  Company,  it  will  be 
seen,  became  agitated,  and  redress  demanded,  at  the  close  of  1850.  Instead, 
however,  of  heeding  the  just  claims  made  by  your  Committee,  that  Company 
caused  certain  clauses  to  be  inserted  in  one  of  the  Private  Bills  which  they 
had  prepared  for  the  Session  of  Parliament  of  1851 ;  by  which  clauses  it  was 
sought  to  legalize  those  encroachments ;  and  by  which,  had  the  attempt  suc- 
ceeded, the  two  footpaths  in  question  would  have  been  for  ever  stopped  up 
and  lost  to  the  Public,  without  compensation  or  substitution,  under  the 
sanction  of  a  private  ex  post  facto  Act  of  Parliament !  *  Tour  Committee 
cannot  but  emphatically  remark,  in  passing,  upon  the  obvious  mischie&  and 
unconstitutional  character  of  a  system  of  procedure,  under  which  such  deli- 
berate violations  of  Public  and  Common  Rights  can  be  perpetrated  or 
attempted.  Seldom  do  the  advertised  notices  of  such  BiUa  meet  the  eye  of 
those  who  may  be  affected.  In  the  present  instance  they  fortunately  did  so, 
though  the  Title  of  the  Bill  was  so  shaped  as  entirely  to  disguise  the  objects 
thus  sought  to  be  accomplished  by  it.  Tour  Committee  forthwith  directed 
a  petition  to  be  lodged,  in  the  usual  form,  against  the  Bill  in  question.  In 
consequence  of  the  very  short  time  allowed  by  the  Standing  Orders  of  the 
House  of  Commons  for  lodging  Petitions  against  Private  Bills, — and  which 
must  always  operate  with  peculiar  hardship  in  such  cases  as  those  of  opposi- 
tion by  Parishes, — ^technical  difficulties  arose  in  the  way  of  your  Committee 
being  heard,  in  the  usual  manner,  in  opposition  to  the  Bill  in  question,  before 
the  Committee  of  the  House  of  Commons  to  which  that  Bill  had  been  referred. 
Tour  Committee  thereupon  made  a  direct  appeal  to  the  House  of  Conmions 
itself  in  the  matter.  They  prepared  and  printed,  on  the  18th  March,  1851, 
a  paper  entitled,  '  Case  of  the  Parish  of  Horruey.'  In  this  document  were  set 
forth  the  actual  merits  of  the  question,  and  the  claim  of  the  Parish  of  Hom- 
sey,  of  Right  and  at  Conmion  Law,  to  be  heard  before  the  House  of  Conunons 
in  vindication  of  their  Common  Rights.  This  document  your  Committee 
circulated  among  all  the  members  of  the  House  of  Commons,  and  elsewhere 
in  several  important  quarters.  Without  entering  further  into  details,  it  is 
sufficient  to  add,  that  the  result  was,  that  members  of  your  Committee  did 
personally  appear  before  the  Committee  of  the  House  of  Commons  to  which 
the  Bill  of  the  Ghreat  Northern  Railway  had  been  referred ;  vindicated,  before 
that  tribunal,  the  Common  Rights  of  the  Parilah  of  Homsey ;  and  were  suc- 
cessful over  all  the  obstadee  thus  thrown  in  their  way;  while  the  Great 
Northern  Railway  Company  were  defeated  in  their  attempt  at  the  ex  poet 
facto  legalization  of  wrong-doing,  and  compelled,  by  the  Committee,  to  strike 
out  of  their  BiU  both  of  the  clauses  which  they  had  inserted,  referring  to 

*  This  is  what  is  being  continually  done  in  Railway  Acts,  through  the 
highly  culpable  negligence  equally  of  Parliament  and  Parishes. 
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footpathi  in  the  Ftaish  of  Honuey.  They  were  compelled,  there  and  &cl 
to  inaert  in  the  Bill  an  obligation  to  provide,  in  place  of  the  obetmcied  par 
of  one  of  thoee  footpaths  [explained  by  reference  to  plan  annexed^  a  po' 
and  lufficient  labetituted  footpath  [explained  by  reference  to  plan  annexai. 
and  ai  to  the  other,  the  drcmnatances  of  which  were  di£brent,  the  qeestsr 
waa  left  to  be  wttled  in  accordance  with  the  existing  Law,  nnpreiiKfieed  aa. 
unfettered  by  any  interference  founded  on  the  partial  and  imperfect  isisr 
mation  then  necessarily  before  the  Committee. 

"  It  is  proper  to  state  that,  by  the  course  these  {HYXieedings  thas  took. 
much  expense  was  saved  to  the  Parish,  as  well  as  the  end  probably  eves 
more  efiectually  accomplished  than  it  would  otherwise  have  been. 

"  Defeated  thus  before  the  highest  tribunal  known  to  the  Wngiliah  Oana& 
tution,  and  having  found  that  the  pcurish  of  Homsey  dared,  and  was  abk,  & 
vindicate  the  Public  Rights  even  within  the  walls  of  Puiiament^  the  Greu 
Northern  Railway  Company  became  more  senable  of  the  neoeanty  of  deals^ 
with  the  Committee  as  with  men  who  did  not  mean  to  be  defeated.  Thit 
no  delay  might  ensue,  an  Indictment  was  immediately  preferred  against  the 
Great  Northern  Railway  Company,  in  respect  of  the  footpath  last  ahorc- 
named.  On  that  Indictment  the  usual  proceedings  were  taken.  The  Ccaa- 
pany,  upon  this,  thought  fit  to  open  negotiations.  It  is  unneoeamy  to 
detail  the  form  these  took, — ^how  they  were  protracted, — and  how  the  ti^ 
and  efforts  of  the  Committee,  and  of  a  special  Subcommittee  whidi  was  ap- 
pointed in  reference  to  thoee  negotiations,  were  trifled  with.  After  keg 
delays,  and  frequent  promises,  the  draft  of  a  deed  was,  near  the  aid  of 
January  of  the  present  year,  sent  to  the  Veetiy  Clerk  of  this  parish  by  the 
Solicitors  of  the  Company.  This  deed  professed  to  be  for  the  settlement  d 
the  question  ;  but  it  really  consisted  of  nothing  but  an  evasion  of  the  whole 
matter.  The  Subcommittee,  accordingly,  in  a  letter  dated  23rd  January. 
1852,  and  addressed  to  the  Solicitors  of  the  Company,  promptly  declined  to 
assent  to  the  terms  proposed  in  that  deed,  or  to  assent  to  any  snch  deed 
whatever ;  and,  to  prevent  further  delay  or  evasion,  sent,  in  the  same  letter. 
the  outline  of  such  an  agreement  as  could  alone  secure  the  attainment  of 
the  right  ends.  This  letter  was  decisive.  It  formed  the  basis  of  the  terms 
ultimately  settled,  and  which  were  embodied  in  a  final  agreement  dated  2Sth 
January,  1852. 

**  The  time  limited  for  performance  of  the  Agreement  of  28th  January  has 
now  elapsed.  Your  Committee  rejoice  to  be  able  to  announce  today,  that 
both  the  footpaths  named  at  the  beginning  of  this  Report  are  at  length  com- 
pleted, and  are  now  permanently  open  to  thepMic.  The  Common  Rights  of 
this  Parish  and  of  the  Public  in  the  two  ancient  footpaths,  have  heem  eon- 
pletely  vindicated,  by  the  Great  Northern  Railway  Company  having  been 
compelled  to  provide,  at  their  own  expense,  two  substituted  footpaths  in  lieu 
of  those  parts  of  the  ancient  footpaths  which  they  had  obstructed.  And  Uie 
greater  part  of  the  costs  incurred  by  the  Parish  in  procuring  these  results, 
have  also  been  reimbursed  by  the  Company. 

"  Tour  Committee  feel  it  their  duty  to  recommend,  that  fingrer-posts  be, 
in  conformity  with  the  Highway  Act,  placed  at  the  points  where  these  foot- 
paths open  into  Tottenham  Lane ;  on  which  posts  it  shall  be  nscribed  that 
they  are  Public  Footpatht,  and  whereto  they  lead.*    They  further  recon- 

*  See  before,  p.  358. 
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mend,  thAt  oopies  of  the  printed  doomnents  above  referred  to,  be  inserted  on 
and  annexed  to  the  Minutes  of  this  Yestry,  ao  as  to  form  a  part  of  the  per- 
manent Records  of  this  Parish.  They  farther  recommend,  that  the  present 
"RepoTt  be  printed,  and  circulated  through  the  Parish ;  and  that  a  printed 
copy  of  it  also  be  inserted  on  and  annexed  to  the  Minutes  of  Vestry. 

"  Finally  ; — Tour  Committee  would  remind  the  Vestry  what  the  Qreat 
Principle  is,  "which  has  been  thus  successfully  vindicated ; — ^namely,  the  Duty 
said  Power  of  every  Parish  to  maintain  the  Common  Rights  of  the  Parish- 
ioners  and  the  Public  against  all  wrong-doers ; — a  Principle  which  has  been 
thus  vindicated,  in  the  present  case,  in  spite  of  an  opponent  and  of  difficulties 
of  no  ordinary  character.     Tour  Committee  are  persuaded  that  the  moral 
effect  of  the  successful  termination  of  their  labours  in  the  special  instances 
named  in  this  Report,  will  be  great  and  lasting  beyond  the  immediate  occa- 
sion or  limits  of  their  eflEbrts  ; — that  attempts  at  encroachment  will  hereafter 
be  more  cautiously  made  within  this  Parish,  and  that  the  vindication  of  the 
Crommon  Rights  of  the  Parish  against  any  such  encroachments  will  be  foimd 
leas  diffioolt ;  while  other  Parishes  will  learn  a  wholesome  lesson  from  our 
example.     But  it  is  deariy  desirable  that  it  should  \>e  known  that  this  prin- 
ciple, and  its  practical  assertion,  are  well  understood  and  recognized  by  the 
Pariah.     Your  Committee  would  therefore,  in  conclusion,  recommend  that, 
in  ^tare,  a  CommiUee  on  Footpaths  be  regularly  and  annually  appointed  by 
the  Vestry,  to  whom  shall  be  entrusted  the  power  and  duty  of  entertaining, 
and  taking  prompt  steps  to  remedy  and  to  report  to  the  Vestry,  any  questions 
and  casea  that  may  arise,  of  interference  with,  or  obstruction  to,  the  Common 
Rights  off  this  Parish,  in  reference  to  a  matter  so  important  to  the  conve- 
nience, enjoyment,  and  health  of  all,  as  is,  and  always  must  be,  the  main- 
tenance of  PUBUC  FOOTPATHS.'* 

[Signed  by  the  Committee. 

Countersigned  by  the  Vestry  Clerk.] 
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SXCTIOK  XIII. 
FEHAMBTJLATIOir. 

Ths  interests  of  everj  parish  need  tliat  its  bounds  should  be 
often  gone  round.  The  Common  Eights  of  all,  as  well  as  1^ 
private  interests  of  every  individual,  are  equally  concerned  in 
this.  The  object  and  spirit  of  the  important  ceremony  of  Per- 
ambulation are,  that  the  true  limits  shall  be  well  known,  and 
kept  indisputably  recorded,  within  which  the  Parish,  as  a 
Unit,  is  responsible  for  action,  and  able  to  raise  a  Common 
Stock  by  means  of  which  that  action  shall  be  carried  out 
Unless  these  limits  are  maintained,  a  wrong  is  done  to  eyerj 
man  in  the  Parish :  the  validity  of  every  rate  made,  for  any 
purpose  whatsoever,  is  liable  to  continual  question :  a  colour  is 
given  for  the  interference,  by  others,  in  the  management  of 
affairs  which  rightly  belong  to  the  Parishioners  only ;  hut  of 
which,  by  neglect,  they  show  themselves  incapable.  The  Pa- 
rish is  perambulated,  in  short,  in  order  that  the  rights  and 
duties  of  the  Parishioners  may  be  well  and  peaceably  main- 
tained, both  internally  among  their  ovm  community,  and  with 
respect  to  neighbour  Parishes,  and  to  the  State. 

The  fact  of  perambulation  is  significant  of  two  things  ;  which, 
though  they  may,  at  first  sight,  seem  very  distinct,  have  that 
connection  which  forms  the  very  essence  of  national  existence. 
These  two  things  are,  the  assertion  of  the  rights  of  the  Pa- 
rishioners themselves,  and  a  respect  for  the  rights  of  other 
Parishes. 

The  fact  of  perambulation,  in  itself,  implies  the  existence 
and  rights  of  others,  as  well  as  those  of  the  perambulating 
Parish.  True  Liberty  does  not  consist  in  the  power  to  do 
everything  at  pleasure,  careless  of  others.  It  consists  in  the 
power  and  right  to  do  what  each  one  wills,  so  long  and  so  far 
as,  in  so  doing,  the  equal  power  and  right  of  others  are  not 
encroached  on.  It  is,  in  short,  the  recognition  of  mutual 
rights  and  obligations,  and  the  maintenance  of  those  mutual 
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rights  and  obligations,  in  opposition  to  mere  selfisbness.  Des- 
potism and  licentiousness  are  equally  antagonistic  to  liberty. 
Each  implies  the  supremacy  of  selfishness.  The  value  of  National 
existence  and  Eree  Institutions,  lies  in  maintaining  the  fullest 
freedom  of  action  to  erery  individual,  consistent  with  the  like 
freedom  to  his  neighbour;  and  the  fullest  independence  to 
each  local  community,  or  Parish,  consistent  with  the  like  inde- 
pendence of  its  neighbours.  This  consideration, — fundamental 
as  it  is  to  all  questions  of  internal  legislation, — is  too  often  for- 
gotten. 

The  ceremony  of  Perambulation  is,  then,  the  Symbol  of  Free 
Institutions,  in  the  highest  and  truest  sense;  at  the  same  time 
that  it  is  one  of  the  vital  means  to  maintain  the  facts  and  reali- 
ties essential  to  the  action  of  those  Institutions.  The  moment 
the  bounds  of  the  Parish  cease  to  be  regarded  and  cherished, 
and  its  unity  respected,  whether  by  Governments  or  its  own 
inhabitants,  that  moment  the  bounds  between  Despotism  and 
Independence,  between  Centralization  and  Free  Institutions, 
between  manly  Self-respect  and  selfish  Servility,  are  thrown 
down. 

There  is  little  doubt  that  every  original  settlement  in  Eng- 
land, such  as  now  constitutes  a  Parish,  was  once  surrounded 
by  Waste  or  Common  land ;  which  separated  it,  on  all  sides, 
from  adjoining  settlements.  Its  own  girdle  of  waste  belonged 
to  each,  though  not  settled  on  with  rights  of  private  proprie- 
torship. A  common  highway  often  ran  between.  Up  to  the 
middle  of  this  highway,  which  forms  the  actual  boundary,  each 
Parish  is  the  rightful  owner. 

The  very  extensive  enclosure  of  Commons,  of  late  years,  has 
obliterated  a  vast  proportion  of  this  waste  land.  StiU,  very 
many  parishes  even  yet  show  large  traces  of  it.  And  it  has 
probably  been  by  detached  settlements  having  been  made  in 
this  waste,  at  one  time  and  another,  while  the  parent  parish 
has  not  been  sufficiently  careful  of  its  boundary,  that  those 
parts  of  parishes  which  are  often  found  as  outlyers,  have  got 
separated  from  the  main  part.  The  intermediate  parts  remained, 
properly,  part  of  the  Parish,  though  waste.  But,  through  want 
of  careful  perambulation,  neighbouring  and  more  sharp-sighted 
Parishes  have  been  let  engross  piece  after  piece  of  the  waste, 
— ^both  what  thus  became  intermediate  and  what  remained  en- 
girdling,— ^till  several  parts  of  the  parish  have  become  perhaps 
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isolated,  and  much  may  have  become  lost  round  the  margUL* 
Those  practically  familiar  with  parish  affairs,  can  often  point  to 
specific  pieces  and  plots  which  they  remember,  or  know  by  tra- 
dition, to  have  been  formerly  reckoned,  without  question,  tf 
within  their  Parish,  but  which  a  neighbour  parish  is  now  is 
possession  of.  Be  it  remembered,  that  every  one  who,  either 
wilfully,  or  through  timidity  or  negligence,  allows  such  thini^ 
to  happen,  is,  in  fact,  criminally  party  to  a  fraud  and  a  robb^ 
upon  every  ratepayer. 

The  importance  of  the  matters  arising  out  of  these  points 
will  be  further  evident,  when  it  is  considered  that,  not  onlj 
does  the  amount  of  all  Hates  depend  upon  the  number  and 
amount  of  assessments  included  within  the  limits  of  the  Pansh, 
but  that  each  Parish  has  to  repair  all  the  Boads  which  lie  with- 
in its  Bounds,  and  half  of  those  between  the  Boundaries  of  its 
own  and  of  adjoining  Parishes  ;  and  that  agreements  have,  as 
already  stated,  often  been  entered  into,  which  tie  each  down 
to  do  a  certain  part  of  the  latter ; — while  yet  there  has  often 
been  such  negligence,  that  the  frontage  itself,  which  would,  in 
these  cases,  contribute  materially  towards  the  rates  out  of 
which  those  and  other  roads  are  to  be  repaired,  has  been  let 
slip  away  out  of  possession,  and  be  unrightfully  possessed  by 
others.  In  some  cases,  a  Parish  has,  through  most  culpable 
negligence,  let  the  entire  repair  of  a  boundary  road  be  foisted 
on  to  it  by  a  more  sharp-sighted  neighbour  Parish ;  so  that, 
though  the  doing  such  repair  is  clearly  contrary  to  law  and 
right,  it  may  become  a  matter  of  difficult  and  costly  litiga- 
tion to  restore  the  matter  to  its  proper  footing. 

No  one  can  glance  at  the  map  of  many  Parishes^  without 
feeling  it  to  be  certain  that  the  outline  there  shown  does  not 
represent  the  true  boundary.  From  mark  to  mark  straight 
lines  are  mostly  drawn  by  rule,  making  altogether  a  series  of 
irregular  angles.  Such  marks  can,  in  reality,  never  give  more 
than  a  vague  hint  at  the  true  Boundary.  The  latter  can  only 
be  known  and  maintained  by  the  tradition  kept  up  through  con- 
stant perambulation,  and  by  some  knowledge  of  necessary  cir- 
cumstances, such  as  above  suggested. 

*  See  before,  pp.  468,  469,  as  to  including,  within  the  Parish,  waste  land 
adjoining  to  it,  under  17  Geo.  II.  c.  37, — an  Act  which  is  dearly  nothing 
more  than  declaratory  of  the  Common  Law.  It  should  never  be  foiigotten, 
on  Perambulations,  to  include  all  such  pieces  of  land. 
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Perambulation  used  always  to  take  place  every  year.*  It  is 
by  no  means  a  mark  of  the  improved  intelligence  of  onr  day, 
that  the  ceremony  has,  in  many  places,  got  to  be  less  commonly 
performed.  The  more  every  place  becomes  appropriated  and 
settled,  the  more,  instead  of  the  less,  essential  it  is  that  the 
exact  boundaries  should  be  preserved,  by  that  thorough  and 
well-known  personal  tradition  which  frequent  perambulation 
can  alone  secure.  It  is  certain  that  five  or  seven  years  is  fiur 
too  seldom  to  maintain  the  tradition  safely.  The  cost  of  one 
dispute  and  lawsuit  on  a  point  of  boundary,  will  be  more  than 
the  cost  of  many  perambulations.  The  best  interests  of  every 
Parish,  the  maintenance  of  its  unquestioned  assessments  and 
common  rights,  and  the  due  fulfilment  of  its  just  internal  and 
external  responsibilities,  require,  not  only  a  careful  considera- 
tion of  all  the  above-named  points  as  regards  the  determination 
of  the  Boundary,  but  that  the  Perambidation  itself  should  be 
beld,  certaraly  not  less  ofben,  in  any  parish,  than  once  in  three 
years.  Without  this,  experience  has  proved  that  the  tradition 
will  be  endangered ;  and  so  the  rights  and  interests  of  the  Pa- 
rishioners will  suffer,  as  they  have  in  many  places  already 
suffered,  great  and  irreparable  injury.  It  would  be  much  better 
that  the  Perambulation  should  be  held,  as  always  used  to  be 
everywhere  the  case,  each  year  in  every  Parish. 

In  the  same  spirit  of  encroachment  which  has  been  seen  in  so 
many  other  things,  ecclesiastical  authorities  have  been  anxious 
to  make  out  that  questions  of  Boundary  are,  or  ought  to  be, 
within  ecclesiastical  jurisdiction.  But  the  question  of  Parish 
Bounds  is  a  purely  secular  question,  determinable  only  in  the 
secular  coiui;s.  The  authority  cited  for  an  aUeged  former  eccle- 
siastical jurisdiction  in  the  matter,  proves,  when  examined,  as 
has  been  found  in  other  cases,  precisely  the  reverse  of  what  is 
pretended.  That  authority  is  an  old  Constitution  of  Boniface, 
Archbishop  of  Canterbury.!    It  has  been  already  proved  that 

«  See  Brand's  '  Popular  Antiquities,'  vol.  i.  pp.  167-178  ;  Aylifie's  'Par- 
ergon,'  p.  407 ;  Gibson's  'Codex,'  p.  218. 

t  See  Ayliffe's  '  Pareigon/  p.  408.  This  is  one  of  the  Constitutions  on 
which  Lord  Coke  remarks,  that  "  Boniface  made  divers  and  many  Canons 
and  Constitutions  Provincial  directly  against  the  laws  of  the  Realm.  The 
effect  of  them  is,  so,  to  usurp  and  encroach  upon  many  matters  which  appa- 
rently [plainly]  belonged  to  the  Common  Law  ;  as,  amongst  other  things, 
the  trial  of  limits  and  bounds  of  parishes."  He  proceeds  to  state,  that  the 
attempt  was  resisted  (as  Englishmen  did,  in  those  times,  resist  ecclesiastical 
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no  Constitation  or  Canon  can  bind  the  Laity,  and  that  m 
matter  that  touches  secular  affiurs  can  be  dealt  "witfa.  in  the 
ecclesiastical  courts.  But  the  terms  of  this  Constitatdon  it- 
self^ make  it  still  clearer  that,  while  it  was  an  illegal  aaaorap- 
tion  as  far  as  it  went,  it  never  pretended  to  go  thus  £Bur.  It  be> 
gins  by  reciting  it  as  a  fiict,  that  ecelesioitiedl  persons  often  are 
cited  in  the  temporal  courts,  touching  certain  matters  named. 
Hence  two  things  are  dear: — ^first;  that  the  qnestiona  to 
which  the  Constitution  relates,  are  solelj  those  touching  eccle- 
siastical persons,  and  not  those  where  the  secular  conoema  of 
parishes  are  concerned :  second ;  that,  even  in  the  former  casea, 
the  matters  were  practically,  at  that  very  time,  of  civil  and  not 
of  ecclesiastical  cognizance.  Moreover,  the  Constitatdon  itself 
only  pretends  to  prohibit  '^Archbishops,  Bishops,  and  oilier 
prelates  "  from  answering  such  matters  in  temporal  courts.  It 
does  not  attempt  to  touch  any  other  point,  or  to  assert  or  in- 
terfere with  any  other  right.*  The  old  Law  of  the  Chureh  has 
been  already  shown  not  to  give  true  warrant  for  modem  usurpa- 
tions. 

Neither  the  Statute  in  Edward  the  First's  time,  called  **  Gr^ 
cunupeete  agatU^^  nor  the  ^^  ArUeuU  Oleri^*  of  Edward  ihe 
Second's  time,  ventured  to  let  any  matters  of  this  sort  oome 
within  ecclesiastical  cognizance. 

It  must  be  clearly  understood  that  it  is  beyond  a  questioii, 
that  any  matter  relating  to  the  Bounds  of  Parishes  is  determip 
nable  only  in  the  temporal  courts.t  Tet,  driven  from  that 
point,  some  would,  nevertheless,  weakly  pretend  that  the  Boun- 
daries of  townships,  or  "  vills  "  as  they  improperly  call  them  in 
distinction,  are  triable  in  the  ecclesiastical  courts.  This  as- 
sumption is  as  plainly  unsustainable  as  the  other.     The  at* 

encroaohments) ;  and  that,  the  matter  being  brought  before  Parliament, 
"  none  of  6onifiu;e*8  Canons  against  the  laws  of  the  Realm,  and  the  ctowd 
and  dignity  of  the  ELing,  and  the  Birthright  of  the  subject,  are  here  con- 
firmed ; "  nor  were  "any  of  Boniface's  Canons  "  ever  after  confirmed.  See 
that  most  interesting  and  important  chapter,  in  Lord  Coke's  2  Inst.,  od 
"  Articuli  Cleri"  (pp.  599-688). 

*  Lyndwood's  '  Constitutions/ lib.  v.  tit.  15,  De  Paenis,  pp.  314,  815, 316. 
We  have  here  an  instance  of  an  ancient  Constitution  quoted  to  support  a 
modem  attempt  at  usurpation.  However  ancient,  it  would,  as  already 
shown,  be  a  good  and  valid  citation,  did  it  not  plainly  transgress  thoee 
limits  which  have  been  set,  by  the  Common  Law,  to  the  validity  of  all  Caaoos 
and  Constitutions.  See  the  Note  on  '  The  Law  of  the  Church,'  before,  p.  453. 

t  Coke,  13  Reports,  17  ;  ib.  2  Inst.  599.  Duke  of  Rutiand  v.  Bagshawe, 
19  Law  Journal  Rep.  Q.  B.  284 ;  Dolby  v.  Remington,  9  Q.  B.  196. 
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tempted  distmction  is  palpably  absurd  and  self-contradictoiy. 
The  only  authorities  that  can  be  quoted  in  its  support,  are,  as 
before,  one  or  two  cases  relating  to  ecclesiastical  matters.  Even 
these  are  contradictory,  and  inconsistent  with  each  other ;  while 
none  of  them  touches  the  Principle  which  is  involved,  and 
which  Lord  Coke  long  ago  clearly  laid  down.   It  is  quite  plain, 
that  no  distinction  can  be  taken  between  the  mode  of  determi- 
nation of  the  Bounds  of  a  Parish  and  those  of  any  of  its  parts. 
The  growth  of  the  individuality  of  those  parts  has  been  abready 
folly  explained.     The  Bounds  of  them  depend  as  entirely  on 
custom  as  do  the  Bounds  of  the  Parish  itself.    And  it  is  tho- 
roughly settled,  that  no  custom  nor  prescription  can  be  tried 
elsewhere  than  in  the  temporal  courts.* 

There  is  little  doubt  that,  originally,  all  Parishes  were  con- 
terminous with  single  Manors, — ^the  latter  merely  implying  the 
having  certain  rights  and  jurisdiction  in  respect  of  existing 
divisions.  The  law,  however,  for  some  time,  allowed  what  was 
called  subinfeudation^  or  carving  up  a  large  manor  into  smaller 
ones.  Hence  many  Parishes  now  contain  two  or  more  manors. 
But  this  carving  up  was  put  a  stop  to  by  Statutes  passed  in 
the  time  of  Edwards  the  Eirst,  Second,  and  Third.t  What  had 
been  then  already  done,  however,  still  remains.^ 

On  the  other  hand,  it  has  been  shown  that  every  Parish  has 
always  had  the  inherent  power  of  dividing  itself,  for  the  more 
convenient  management  of  its  own  affairs,  into  parts ;  the  exist- 
ence of  which  divisions  the  Law  has  wisely  recognized,  whether 
they  bear  the  name  of  tything,  hamlet,  township,  vie,  side, 
or  otherwise.  These,  thus  recognized,  have  usually  had  the 
same  name  given  them  in  legal  forms  as  the  original  parishes, 
— namely,  "vill."§  One  original  parish  may  now,  therefore, 
contain, — and,  in  the  northern  counties  especially,  often  does 
contain, — several  of  these  townships,  or  derived  "rills."  Hence, 
— the  history  and  intricate  relations  of  the  subject  not  having 
been  fully  studied  and  understood, — ^there  has  arisen  a  confu- 
sion, sometimes  found  in  writers,  and  sometimes  even  in  judg- 
ments of  the  Courts,  on  the  subject  of  the  Parish  and  the  ViQ. 
The  very  difficulties,  however,  that  have  thus  been  .felt,  do  but 

*  Brown  v.  Palfry,  3  Eeble,  286 ;  2  Roll.  Abr.  291,  L;  and  last  note, 
+  Quia  emptorea,  18  Edw.  I.  c.  1 ;  17  Edw.  II.  c.  6  ;  34  Edw.  III.  c.  15. 
X  Each  such  Manor  having  its  own  Court-Baron,  to  determine  matters 
relating  to  the  Manorial  property  and  rights. 
§  See  before,  pp.  16  and  note;  87  and  note;  120  and  note. 
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seire  the  more  Btrikingly  to  bring  out  the  true  character  of  1^ 
Parish,  as  a  secular  Institution.* 
Each  of  these  townships,  etc.,  usuaUj  beats  its  own  Bomidi 
The  parishioners  are  entitled  to  go  into,  througli,  and  oie 
any  and  every  man's  house  or  land,  for  the  purpoae  of  pens- 
bulation ;  and  to  remove  anything  that  obstructs  the  passage^ 
but  care  ought  to  be  particularly  taken,  in  all  suck  cases,  tbt 
the  exact  boundary  is  gone  over,  though  ladders  or  any  other 
appliances  be  necessary  for  the  purpose.  It  is  to  be  r^;retted 
that  more  care  is  not  taken,  in  the  erection  of  buildings, 
walls,  etc.,  to  keep  due  regard  to  Parish  bounds.  Great  incofi- 
venience  is  often  occasioned,  both  to  the  occupiers  and  to 
parishioners,  by  carelessness  in  this  respect.  It  is  not  pleasmt 
either  to  have  to  remove  window  sashes,  or  to  pass  tkrongb 
such  openings ;  but  both  often  become  necessary. 

There  is  another  method  of  perambulation  besides  that  bj 
the  Body  of  Parishioners : — ^namely,  by  a  writ  directed  to  the 
Sheriff  of  the  county,  requiring  him,  with  the  assent  of  botb 
parties,  to  perambulate,  and  so  settle,  the  bounds.  This  pe^ 
ambulation  must' be  made  by  a  jury  of  twelve  men  of  the  Shire, 
who  will  of  course  hear  evidence  on  both  sides.  {  This  method 
may  be  sometimes  very  usefully  applied,  where  there  is  any 
dispute  between  Parishes ;  and  it  will  thus  save  the  expense 
of  costly  lawsuits. §  It  is  even  applicable  to  the  case  of  the 
boundary  line  between  Counties. 

*  See  Chapter  I.,  pp.  15, 16,  88,  84,  87  ;  and  p.  120,  and  note.  I  wOl  only 
illustrate  the  matter  here,  by  naming  the  case  of  Tottenham  Parish  (Middle- 
sex) ;  which,  though  named  as  one  Parish  and  Manor  in  Domesday  Book 
and  the  Inquiidtiones  Nonarum,  was  divided,  at  known  dates,  into  aevenl 
MaiMm;  and  was  also  long  ago  divided,  for  its  more  oonvenient  Pariah  S^- 
Qovemment,  into  four  WcHrdi,  different  from  those  Manors.  Steeple>A8h* 
ton  has  already  yielded  practical  examples  of  the  working  of  such  diviaiona. 
See  pp.  509,  512,  514.     See  also,  Fulham,  p.  522. 

t  Goddoy  v.  Michel,  Cro.  Eliz.  441 ;  Taylor  v.  Deny,  7  A.  &  K  413. 

t  Fitzherbert*8  Natura  Brevium,  p.  183  (6),  134  (a). 

§  The  statutes  41  Qeo.  III.  c.  109,  s.  3  ;  7  Wm.  lY.  and  1  Tict.  c  69, 
SB.2and8;2&8yict.c.  62,s.  84;8&^4  Vict.  c.  15,  s.  28;  and8&9  Vict, 
c.  118,  s.  39,  contain  powers  for  the  Enclosure  Commismoners  and  Tithe  Goin- 
missioners  to  settle  boundaries,  in  oases  and  manner  therein  mentioned.  See 
also  6  &  7  Wm.  IV.  c.  115,  as.  27,  28  ;  3  &  4  Vict.  c.  81,  s.  2  ;  9  &  10  Vict 
0.  78,  s.  21 ;  12  &  18  Vict.  o.  88,  ss.  1,  9  ;  15  &  16  Vict.  c.  79.  ss.  23,  24  ; 
17  &  18  Vict.  c.  97,  s.  11.  Such  powers  can  neyer  even  become  invoked, 
except  through  the  neglect  of  parishioners  to  fulfil  their  own  duty  of  per- 
ambulation.    Instead  of  lessening  the  necessity  for  the  fulfilment  of  that 
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Marks  are  usually  placed,  at  intervab,  along  the  Boundary. 

These  afford  very  useful  memorials,  though  they  can  never  be 

sufficient,  alone,  to  maintain  the  Boundary.     It  is  important, 

however,  that  they  should  be  in  sufficient  number,  of  proper 

material,  properly  placed,  and  well  maintained.     There  should 

be  Marks  at  every  turn  and  bend.     And  no  very  long  interval 

should  be  let  pass  without  one  of  them.     In  many  places  the 

only  Marks  are  on  trees.     Though  trees  are,  unquestionably, 

the  most  ancient  manner  of  Boundary  Marks,  and  formerly 

held  sacred  and  inviolable,  it  cannot  be  lost  sight  of,  that  the 

sacredness  formerly  attached  to  such  marked  trees,  has  long 

since  given  way  to  a  more  vulgar  estimate  of  their  value.*     A 

Mark-tree  now  finds  little  respect  &om  the  timber  merchant's 

axe;  though  I  apprehend  whoever  fells  such  a  tree  will  be  liable 

to  indictment :  he  is  doing  all  he  can  to  unsettle  the  common 

rights  and  obligations  of  the  Parish.     It  will,  however,  be  wise 

that  stone  Marks  (as  the  only  durable  ones)  should  be  set  up 

in  all  places  where  a  marked  tree  now  alone,  in  an  essential 

place,  records  a  Boundary. 

Every  Mark  should  have  some  inscription, — commonly  the 
initial  letters  of  the  Parish.  This,  if  not  on  both  sides,  should 
be  turned  towards  the  Parish  itself.  Otherwise  confusion  will 
often  arise. 

The  expenses  of  perambulation  will  be  borne  out  of  such 
funds  as  the  parish  think  fit  to  appropriate.  The  Overseers  of 
the  poor  are  very  properly  bound,  by  express  statute,  to  share 
those  expenses.t    But  the  Surveyors  of  Highways  are  the  offi- 

duty,  they  do  but  render  it  the  more  important.  Such  pretended  settle- 
ments are  necessarily  purely  arbitrary,  and  not  made  with  knowledge,  or 
even  by  the  aid  of  the  means  which  the  Sheriff's  jury  uses.  They  are  uncon- 
stitutional in  the  highest  degree  ;  and  can  never  be  felt  to  be  satisfactory. 

*  In  very  many  places  throughout  England,  there  are  ancient  Trees,  or  \he 
places  where  they  once  stood,  known,  each,  by  the  name  of  "  Gospel  Oak." 
These  are  either  the  original,  or  the  places  of  the  original,  Mark-Treet.  Many 
of  them  must  be  of  great  age.  They  were  called  "  Gospel  Oaks  "  because, 
when  the  Parish  bounds  were  gone  round,  the  people  halted  at  each  mark, 
and  a  religious  sanctity  was  given  to  it  by  the  denunciation,  there,  of  curses 
upon  him  who  would  remove  the  landmark.  It  is  not  imworthy  of  note, 
that,  while  supentitumt  ceremonies  were  so  strongly  censured  at  the  time  of 
the  Reformation,  the  important  and  vital  ceremony  of  Perambulation  was 
expressly  excepted.  See  the  18th  and  19th  of  the  Ji^n/nctians  of  Elizabeth, 
A.D.  1559. 

t  7  &  8  Vict.  0.  101,  8.  60,  makes  the  poor-rates  absolutely  chargeable 
with  "  all  expenses  properly  incurred  by  the  Parish  Officers  on  the  Peram- 


550  PS&AMBFLiLTIOK. 

cere  within  whose  department  the  Perambulation  particnlai^ 
comes.  A  part,  at  least,  of  the  expense  should  oome  oat  d 
their  funds. 

It  is  always  desirable  and  proper  that  good  feeling  sbould  be 
promoted  as  much  as  possible  on  the  occasion  of  Perambulaticis, 
and  that  the  ceremony  should  be  made  one  to  which  all  dasaes 
shall  look,  both  back  and  forward,  with  satia&ction  and  pl» 
mxre.  Sufficient  temperate  refreshment  should  be  provided  for 
those  who  go  the  round.  And  it  is  a  wholesome  custom,  ob> 
served  in  most  parishes,  that  a  dinner,  on  a  more  liberal  sole, 
— sometimes  in  part  supplied,  like  the  ''  Ales  "  of  old,  bj  tk 
subscription  of  those  who  partake  of  it,-— closes  the  ceremony. 
This  unquestionably  promotes  the  cheerful  associations  of  tbe 
day,  the  pleasant  memories  of  the  past,  and  good-will  for  tiae 
future.* 

In  going  the  perambulation,  there  should  be  a  sufficient 
number  of  parishioners  present,  of  ail  ages.  The  object  is,  to 
keep  alive  a  tradition,  clear  and  well  defined.  There  should 
always  be  several  who  have  been  before,  others  who  have  never 
been.  There  should  be  both  men  and  boys.  The  elder,  who 
know  the  bounds  thoroughly,  should,  with  the  parish  offices, 
go  first ;  the  younger  men  and  the  boys  should  follow.  Care 
should  be  taken  that  all  keep  in  the  line  of  the  Boundary ;  and 
as  often  as  possible,  special  attention  should  be  fixed  on  objects 
that  will  impress  themselves  on  memory.  At  every  Boundazj 
Mark  they  should  halt ;  the  boys  should  beat  it  with  wands ; 
while  a  flag,  fixed  on  a  long  staff,  should  be  planted  on  it,  and 
a  horn  be  sounded.t  It  is  these  little  matters  that  fix  such 
things  on  the  memory.  For  the  same  reason,  a  lead-boy  should 
be  appointed,  to  go  first  among  the  boys. 

It  is  a  great  mistake  to  pick  out,  as  is  sometimes  done,  poor 

bulation  of  the  Parish,  and  in  setting  up  and  keeping  in  proper  repair  the 
Boundary  stones  of  the  Parish  ;  provided  that  such  penunbu]ationa.do  not 
arise  more  than  once  in  eveiy  three  years.**  This  restriction  is  improper. 
This  Act  does  not,  however,  affect  the  payment  of  perambulation  expenaes 
from  other  sources. 

*  See  before,  p.  515  and  note.  Some  interesting  particulars  as  to  tiie 
customs  at  Perambuktion  will  be  found  in  Brand's  '  Popular  Antiquitiea^' 
vol.  i.  pp.  167-178.  The  essential  parts  of  the  ceremony  are  not,  however, 
there  touclied  on. 

t  Of  course,  this  applies  to  parishes  whose  boundaries  are  not  in  the  heait 
of  dose  towns.  It  thus  applies  to  by  far  the  larger  part  of  the  Parishes  in 
England.    In  towns,  other  modes  of  fixing  attention  will  readily  be  found. 
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children,  as  a  charity,  on  these  occasions.  Those  should  be 
^aken,  of  all  classes,  who  are  most  likely  to  live,  afterwards, 
In  the  parish.  No  better  or  surer  opportunity  can  be  seized 
upon,  than  this  of  the  Parish  Perambulation,  to  impress,  on 
the  minds  of  all  the  young,  that  life  is  not  selfish  only,  but  that 
each  has  his  part  in  a  Common  Welfare,  and  that  eveiy  man 
owes  duties  to  his  neighbourhood. 
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Whatsyeb  has  to  be  done,  the  most  needful  thing  is,  the  es- 
Buring  that  it  be  really  done,  and  that  it  shall  not  be  sbmel 
over.  # 

The  first  essential  to  this,  in  Parish  action,  is,  the  gencEL 
sense  that  the  Parish  is  a  Unit,  to  which  all  its  members  bar 
actual  and  responsible  relations.  The  relation  maj  be  that  d 
Officer,  Committeeman,  or  simple  Parishioner;  but  tbe  dctj 
of  none  of  these  will  be  done  rightly,  unless  this  sense  is  almp 
felt. 

Copies  of  all  the  Acts  of  Parliament  that  in  any  waj  zelste 
to  Parish  Management,  Powers,  or  interests,  shoiild  always  he 
in  the  possession  of  the  Vestry,  and  be  laid  upon  tbe  table  at 
every  Vestry  Meeting.  Copies  of  all  such  Acts  as  are  now  in 
force,  should  be  kept  bound  up  together  ;*  and  a  copy  of  ererj 
firesh  one  should  be  obtained  as  it  is  enacted.  Every  separaie 
Committee  must  of  course  have  a  separate  copy  of  the  Act<s,  it 
any, — such  as  Highway  Act,  Burial  Acts,  and  otherwise— 
which  relate  to  what  it  particularly  deals  with. 

At  the  same  time,  nothing  is  more  important  than  always  to 
remember,  what  has  been  so  often  remarked  before, — ^that  these 
Acts  are  stiggestive  only.  The  Common  Law  will  still  be,  in 
every  case,  that  which  is  most  important ;  and  attention  to  ^ 
will,  alone,  ever  enable  real  and  sound  Action  to  be  carried  on 
in  any  Parish,  by  any  Parish  Officer,  or  by  any  Committee.t 

*  Suchasthe  ActaastoVestTyMeetingB,  58  Geo.  IIL  a  69  ;  59G«o.in. 
c.  85  ;  16  &  17  Vict.  c.  65  ;  as  to  compoundiDg  for  Rates,  59  Geo.  III.  c  12, 
and  13  k  U  Vict.  c.  99 ;  the  Highway  Act ;  the  Lighting  and  Watdm^ 
Act ;  the  Museums  and  Libraries  Act ;  the  Baths  and  Washhonses  Acts ;  the 
Burial  Acts ;  the  Nuisances'  Removal  Act,  1855  ;  the  Poor  Law  Acts ;  tte 
Ck>nnty  Constabulary  Acts ;  the  County  Rate  Act.  The  dates  and  titles  of 
all  of  these,  together  with  the  others  that  bear  upon  the  subgeet,  will  be 
found  in  their  proper  places  in  this  work. 

f  See  before,  pp.  258, 351  tiofe,  and  the  references  there ;  and  Cbks  8  Inst 
200,  already  quoted  p.  477  noU. 
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~B\xt  no  Parish,  mindful  of  its  own  interests,  will  omit,  during 
very  session,  carefuUy  to  watch  the  proceedings  in  Parliament. 
'he  task  of  doing  this  must  be  committed  to  some  person. 
>tten,  one  of  the  Churchwardens  will  do  it :  or  it  can  be  made 
,  cluty  of  the  Vestry  Clerk :  or  some  intelligent  Parishioner  will 
jladly  undertake  it.*  The  proper  course  is,  to  receive  and 
carefully  look  over,  daily,  the  "  Votes  and  Proceedings'*  of  the 
Elouse  of  Commons  ;  which  will  be  supplied,  by  Post,  at  a  very 
DQLoderate  rate;  and  which  one  of  the  County  Members  will 
always  be  glad  to  give  any  information  about. 

The  last  point  is  one  of  essential  practical  importance.  Empi- 
rical legislation  has  flourished  in  England  of  late  years,  because 
of  the  extraordinary,  the  incredible  ignorance  which  prevails 
through  the  country  as  to  what  is  done  in  Parliament.    News- 
papers merely  report  the  speeches,  made  for  show,  on  certain 
exciting  topics;  which  are,  however,  generally  the  least  im- 
portant of  all  to  the  permanent  well-being  and  inner  life  of 
the  People.  The  hcisual  proceedings  of  Parliament,  the  Bills  in- 
troduced, and  the  Acts  passed,  are  things  as  to  which  the  people 
are,  in  most  cases,  entirely  in  the  dark.     It  was  not  formerly 
thus.     Formerly,  the  Representatives  communicated  every  Bill 
proposed,  to  those  whom  they  represented,  before  giving  a  vote 
upon  it ;  that  thus  they  might  have  information  and  sugges- 
tions; and  that  so  the  actual  practical  bearings  of  the  Bill 
might  be  brought  within  the  knowledge  of  Parliament:  and 
every  Act  was  made  publicly  and  imevadibly  known  as  soon 
as  it  was  passed.t    It  is  entirely  otherwise  now.     Very  few 
Members  of  Parliament  have  any  knowledge  of  the  Bills  that 
are  actually  passing  through  the  House  at  any  time.    Each 
gives  attention  only  to  one  or  two.     Thus  any  amount  of  mis- 
chievous legislation  can  be  accomplished ;  and  much  of  such 
legislation  is  thus  smuggled  though  Parliament  every  session.^ 

*  In  the  city  of  London  there  is  a  special  Officer  for  this  dutj, — the  Be- 
memhrancer.  Every  Borough  should  have  such  an  Officer.  But  in  country 
Parishes,  though  the  thing  itself  is  no  less  important  to  be  done^  it  can  be 
quite  well  done  in  the  way  above  suggested. 

t  See  before,  pp.  19,  29  and  note. 

X  The  same  observations  apply  to  the  absurd  amendments  continually 
introduced  in  a  hurry,  and  without  either  knowledge  or  consideration ; 
which  are  let  pass  with  indifference,  to  get  rid  of  trouble ;  and  any  observa- 
tions on  which,  however  important  the  practical  bearing  may  be,  are  treated, 
hy  the  self-sufficient  and  ill-informed,  as  verbal  quibbla. 
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The  chief  blame  for  this  rests  with  the  Parishes.  If  ihej  toti 
care,  as  it  is  thejr  duty  to  do  as  the  members  of  a  free  stale, 'j 
watch  and  know  every  proceeding  in  Parliament,  and  iIBB^ 
diately  to  communicate  with  their  county  representatiTes  (wi^r 
there  is  no  borough)  on  any  measure  that  can  in  any  way  a&c 
Parish  action,  powers,  or  interests,  the  results  of  1 
would  be  Tery  different  to  what  they  now  are ;  and  tiie 
empirical  system,  by  means  of  which  every  kind  of  jobbiBg  ii 
perpetrated,  under  cover  of  ill-considered  and  smuggled  Act»  *i 
Parliament,  would  be  put  an  end  to.  It  can  be  put  an  end  u 
by  no  other  means.  The  highest  intelligence^  and  the  utter^ 
most  free  choice,  of  the  Sepresentatives  themselves,  can  nfrer 
gift  them  with  the  means  of  doing  what  can  only  be  done  bj 
the  watchful  attention  and  practicsl  suggestions  of  those  im- 
mediately concerned.  The  perpetual,  ill-considered,  and  dttes. 
purely  selfish  attempts  at  shifting  and  experimental  legisladoL 
that  are  now  made  in  eveiy  session,  render  the  carrying  out  a* 
the  recommendation  above  made  a  matter  of  the  very  highes: 
practical  importance. 

The  Churchwardens  ought  to  summon  a  Vestry,  without  <le- 
lay,  whenever  anything  occurs  that  affects,  or  may  affect,  tbt 
welfare  or  property  of  the  Parishioners.*  They  ought  ak 
always  to  summon  it,  at  the  requisition  of  any  respectable  in- 
habitants, on  any  matter  that  the  latter  state,  in  tbeir  beliet 
to  require  it.^  And  they  are  bound  to  summon  it  for  such  ac 
hour  as  will  be  most  convenient  to  the  greatest  number  of  tk 
Parishioners  to  atteiid.t 

Care  should  bo  taken,  in  eveiy  Parish,  that,  before  the  choice 
of  any  fresh  officers  or  committee  is  made,  the  fiill  and  plain 
statement  of  all  the  transactions  and  accounts  of  the  late  ones 
is  before  the  Vestry.^ 

*  Take,  m  an  example,  the  reoeiying  notioe,  under  the  Burial  Acti,  1S52, 
1853, 1855,  of  any  intention  to  make  a  Representation  to  the  Qaeen  ic 
Council  toudiing  the  Burial-Ground.  So,  the  introduction  into  I^riiA- 
ment  of  any  Bill  which  will,  either  directly  or  indirectly,  affect  the  powen 
of  Parish  Action  in  any  way,  or  the  local  interests  of  the  Parish. 

t  The  true  voice  of  the  Parish  is  sometimes  praotically  smothered,  by 
calling  Vestries  when  few  can  attend  ;  as  at  10  or  12  o'clock  in  the  morning. 
Nothing  can  be  more  reprehensible.  The  right  way  is,  to  fix  an  hour  b? 
Bye-lAw,  adaptable  to  drcumstanoes  :  and  then,  if  the  Churchwazdens  in- 
fringe this,  they  should  be  summarily  dismissed,  and  fresh  ones  chosen. 
When  there  is  no  such  Bye-Law,  the  hour  named  in  any  fiiir  requisitioo 
should  be  adopted. 

X  The  exactness  fonneriy  observed  in  matters  of  account,  and  Reports  of 
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Every  Committee,  appointed  for  'a  special  purpoae.  should  be 
x-equired  to  make  to  the  Vestry,  from  time  to  time,  written 
lELeportB  of  what  it  hag  done ;  and,  at  the  end  of  its  task,  to 
make  a  complete  Beport  of  the  whole  of  its  transactions.  An 
example  of  this  has  been  already  given.*  These  Beports  should 
all  be  entered  on  the  Vestry  Minute  Book. 

Every  Committee,  whether  temporary  or  permanent,  should 
\}e  required  to  keep  regular  minutes  of  its  own  proceedings ; 
and,  at  the  end  of  the  task,  if  a  temporary  one,  to  lodge  these 
minutes  among  the  Parish  Becords.  On  such  minutes,  the 
names  of  the  Members  attending  each  meeting,  should  always 
be  recorded. 

The  expenses  attending  the  action,  both  of  Officers  and 
Committees,  must  be  provided  by  the  Parish.  There  is  always 
some  expense,  though  it  may  be  often  trifling,  attenduag  the 
"work  of  every  Officer  and  Committee.  If  men  give  their  per- 
sonal efforts,  for  the  benefit  of  the  whole,  the  least  that  can  be 
done  is,  that  all  needful  means  shall  be  provided  at  the  common 
charge. 

It  has  been  shown  to  have  been  formerly  the  custom,  that 
the  Parishioners  were  in  the  habit  of  coming  together,  at  re- 
gular times,  in  social  meeting; — both  in  hospitable  manner, 
and  in  public  games.f  Nothing  can  be  more  right  or  whole- 
some. Good  neighbourhood  and  social  charity,  health  of  body 
as  well  as  mind,  discussion  and  mutual  better  knowledge  of 
obligations  and  means,  are  thus  promoted  in  the  most  effectual 
manner.  But  such  good  neighbourhood  and  social  charity, 
such  discussion  and  knowledge,  are  what  Centralization  most 
dreads.  It  has  always  been  the  crafty  trick  of  the  enemies  of 
free  institutions  and  human  progress,  "  to  forbid  f eastings  and 
other  meetings^ — ^which  increase  love,  and  give  opportunity  to 

Officers,  is  illugtrated,  not  only  by  the  systematic  inqniries  and  retanu^ 
which  have  been  shown  to  have  been  formerly  always  made,  but  by  the  fitct 
that  payments  used  to  be  oonmionly  made,  and  balances  settled,  in  the  open 
Vestry.  Thus  (Ardley) : — "  March  81,  1746.  John  Crane,  Chuixshwarden, 
has  in  hand  £7.  Of.  lid.,  whick  he  pays  upon  the  Table"  Same  date : — 
"  Mr.  lArkin,  Overseer,  page  upon  the  Table  16$.  9d."  On  the  same  date  : 
— *'  Due  to  Edward  Parker  [the  other  Overseer]  £5.  Ide.  ^^d.,  which  /«€  re- 
ceivafrom  the  table."    And  this  is  the  oonmion  form. 

*  Before,  Section  12,  p.  538. 

t  If  we  do  not  now  have  target  practice  (though  why  not  f),  what  could 
be  better  than  to  have  a  Parith  Cricket-Grownd  in  every  Parish !  See  also, 
before,  p.  249. 
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confer  togetber  of  public  matters, — ^under  pretence  of 
cost  for  better  uses.*'*  Under  such  false  and  bTpocritical  ^ 
tences,  tbe  promoters  of  tbe  functionary  system  hare  oontriTec 
to  fix  a  stigma  on  tbese  old  and  good  practices,  in  order  to 
enable  the  modem  system  of  organized  jobbery  to  be  cani^ 
out.  The  result  is,  that, — ^while  deep-reaching  evils  of  a  sodil 
and  moral  kind  have  followed,  and  are  increasing^Iy  fbllowing 
— ten  times  the  amount  ever  spent  of  yore  over  pfuish  dumeR, 
**  ales,"  games,  or  any  other  social  purposes,  are  now  squandered, 
sunk,  far  worse  than  uselessly  wasted,  in  sustaining  the  fi206 
tionary  system  itself;  in  what  are  sought  to  be  disguised  unde: 
the  high-sounding  name  of  "  administration  expenses," — bm 
the  real  title  of  which  should  be : — "  Cost  of  meddling  whi 
free  action  and  hindering  self-reliance." 

Every  Parish,  and  every  Committee  of  every  Parish,  ougbt 
to  be  very  careful  to  have  the  duties  of  all  its  officers  well  de- 
fined. This  has  been  already  iUustrated  in  the  case  of  the 
Vestry  Clerk.  It  is  equally  necessary  as  to  all  other  officer?.* 
Thus  only  can  disputes  be  avoided,  and  that  mutual  good  im- 
derstanding  and  kindly  relation  be  maintained,  which  are  es- 
sential to  right  Parish  action.^ 

To  complete  the  assuredness  that  the  duties  will  be  fulfilled, 
which  every  Parish,  as,  in  itself,  a  Unit,  owes  to  every  one  of  its 
members, — and  which  every  one  of  its  members  owes  to  tfe 
Parish, — it  would  be  highly  useful  if  each  Parish  were  called 
upon  to  give,  as  one  of  the  Units  making  up  the  State,  an  ac^ 
count  to  the  State  at  regular  times,  on  certain  points ;  whence 
the  fulfilment  or  not  of  these  duties  may  be  known.  Its  own 
Officers  and  chosen  Bodies  give  an  account  in  detail  to  the 

*  Sir  Walter  Raleigh's  '  Prince :  or  Maxims  of  State/  p.  28  ;  and  before, 
p.  505,  note  t-  These  words,  written  250  years  ago,  exactly  represent  wbai 
the  English  CentraUzers  of  our  time  have  systematically  done. 

t  See  Chap.  HI.  Sect.  14  ;  also,  p.  527.  There  are  few  Parish  OfBcen 
whose  duties  are  now  so  much  misapprehended  as  those  of  "  Asostaat  Ot&- 
seers.*'  Encroachments  and  unjustifiable  assimiptions  by  ^is  officer  are 
frequent,  in  consequence  of  his  erroneously  &ncying  himself  independent  d 
the  Parish.  (Compare  p.  228.)  It  must  not  be  forgotten  that  be  can  dis- 
charge no  duty,  without  the  express  vote  and  sanction  of  the  Vestry.  See 
before,  pp.  162-165. 

t  Complete  suggestions  and  forms  for  Standing  Orders  and  Bjre-Laws. 
and  for  defining  the  Duties  of  the  various  paid  officers,  are  given  in  mj 
*  Practical  Proceedings,'  etc.,  already  referred  to  (before,  pp.  256  note,  256). 
It  is  unnecessary,  therefore,  to  repeat  these  in  the  present  volume. 
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Parish,  tliat  the  Parish  may  know  that  all  its  parts  have  ful- 
filled their  duties  to  itself  as  a  Unit.  The  Parish  ought  to 
give  an  account  to  the  State,  that  the  State  may  know  that 
all  its  own  integral  parts  have  fulfilled  their  duties  to  it  as  a 
larger  Unit.  The  Law  and  the  Constitution  require  this.  It 
has  been  shown  in  this  Book  that  formerly  this  was  regularly 
and  thoroughly  done.  Until  it  is  done  regularly  and  tho- 
roughly agaia,  the  soundness  of  Parish  Action  cannot  he  felt 
to  be  assured.* 

*  See  before,  p.  46,  and  after  Chap.  IX. ;  see  also,  my  '  Practical  Pkt>- 
oeedings^'  etc.,  before  quoted,  pp.  94-97.  A  metugre  retarn,  in  a  yery 
imperfect  method,  as  to  Highways  is  now  made.  It  is  of  little  yalue. 
See  before,  p.  247. 
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RATES  AND  TAXES. 

The  power  inherent  in  parishes  to  make  rates  upon  themselxa 
has  been  already  fully  shown  and  illustrated.*  Though  ie^ 
nical  detail  on  the  subject  would  not  be  consistent  with  tit? 
scope  of  this  work,  the  general  points  that  arise  upon  it  naj 
properly  be  embraced. 

The  most  essential  thing  to  a  rate  is,  its  equality ;  that  k 
its  falling  in  equal  proportions  on  all  those  within  the  Fsiifk 
It  is  unnecessary  to  enter  here  into  the  nice  distinctions  tb: 
have  been  drawn,  arising  out  of  the  complicated  character  d 
modem  pursuits  and  property,  in  order  to  get  at  a  nearer  ap- 
proach to  what  is  believed  to  be  a  true  and  real  equahtj,— 
which  may  often  differ  from  an  apparent  equality.  For  oi^- 
nary  practical  purposes,  the  comparative  value  of  houses,  knd 
or  other  premises — that  is,  what  they  are  worth  to  hire /or  rent 
for  their  actually  used  purposes,  and  deducting  the  ou^oio^ 
necessary  for  sustaining  them — serves  well  enough,  when  trulj 
taken,  as  the  basis  of  assessment.  This  is  admitted  to  he  the 
sound  rule. 

The  very  word  "  rate  "  means,  proportion.  The  equal  to- 
ness  of  the  tax  made,  constitutes  it  a  rate.  Unless  this  exists. 
the  rate,  be  it  for  what  it  may,  can  be  resisted  as  unequal,  ^d 
therefore  illegal.t 

It  is  the  duty  of  the  officers  of  the  Parish,  to  take  care  thi 

^  ChAp.  II. ;  and  see  p.  486.  "  Pariahionera^**  tays  Yiner,  "  baTe  a  a^ 
right  to  raise  taxes  for  their  own  relief,  without  the  interposition  of  tf.^ 
superior  court."  (Abridgment:  *  PariBkionen.*)  "None  but  Pariiament  oia 
tmpoM  a  tax.  But  the  greater  part  of  a  parish  can  make  a  Bfe-Lme  [to 
raise  a  tax]."  (1  Modem  Beports,  p.  194.)  "The  major  part  of  them  thai 
appear  may  bind  the  Parish"  (i&.  p.  286).  "  It  must  be  done  by  the  Fteiab- 
ioners  themselves"  (2  t6.  p.  228).  As  to  raising  money  at  "  Ales,'*  see  pp- 
497-508,  etc. 

t  Which  would  formerly  have  made  the  rate  bad  altogether,  in  eTei7 
case.  The  Act  of  41  Geo.  III.  c.  28,  modified  this  as  to  Poor-ratei^  on  a^ 
count  of  the  very  inconvenient  consequences. 
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bbe  assessment  is  thus  eqasl.  If  the  rate  be  proved  to  be  fun* 
damentallj  unequally  assessed,  it  is  therefore  void ;  and  a  new 
rate  must  be  made  and  assessed,  by  those  who  ought  to  have 
done  this  rightly  at  first. 

The  Parish  officers  should,  from  time  to  time,  take  the  neces* 
sary  steps  to  ensure  the  equal  assessment  of  the  whole  parish, 
on  some  fixed  basis.   Else,  they  will  bring  the  parish  into  great 
danger  of  litigation.     So  far  as  the  parish  rates  themselves  are 
concerned,  it  does  not  matter  what  the  basis  taken  is ; — whe- 
ther, for  instance,  it  be  the  rack-rental,  or  25  per  cent.  off. 
ISvery  one  in  the  Parish  will,  in  either  case,  pay  an  equal  pro- 
portion, in  order  to  raise  the  sum  needed.    The  rate  will  be, 
nominally,  higher  where  a  low  basis  is  taken,  than  where  there 
is  a  high  one  ;  but  the  result,  as  to  the  sum  paid  by  each,  will 
be  precisely  the  same.    If,  however,  contributions  have  to  be 
made  by  the  Parish  to  the  County-rate,  or  to  any  other  having 
a  wider  area  than  the  Parish,  injustice  will,  no  less  clearly,  be 
done  to  Parishes  rated  on  a  high  basis  of  assessment.     Thus : 
— the  Parish  of  Bigham  may  be  assessed,  among  its  own  inhabi- 
tants, with  perfect  equality,  on  the  basis  of  25  per  cent,  off  the 
rack-rental.     The  Parish  of  Littleton  may  also  be  assessed, 
among  its  own  inhabitants,  with  perfect  equality,  on  the  basis 
of  only  5  per  cent,  off  the  rack-rental.     As  regards  all  parish 
rates,  the  inhabitants  of  each  will  be  on  a  footing  of  perfect 
equality.     To  raise  £10,000  upon  either  basis,  every  man  in 
each  will  pay  equally,  as  among  themselves ;  though,  in  the  one 
with  a  low  basis  of  assessment,  the  nominal  rate  may  be  a 
shilling,  while  in  the  other  it  will  be  only  tenpence,  in  the 
pound.    But,  if  a  County-rate  be  levied,  in  the  proportion  of 
the  amount,  in  gross,  of  the  value  of  rateable  property  as  ap-. 
pearing  on  the  parish  rate-books,  it  is  clear  that  the  Parish  of 
Littleton  will  be  very  unfairly  dealt  by,  and  will  pay  far  beyond 
her  fair  proportion.    Her  rateable  amount  is  nominally,  but 
not  really,  higher  than  that  of  Bigham.    Either  the  County 
should  levy  a  separate  and  distinct  County-rate  on  a  separate 
basis  within  each  parish,  or,  if  the  county-rate  is  to  be  paid  on 
these  gross  assessments,  the  assessments  of  all  parishes  should 
be  on  one  basis. 

As  regards  one  rate,  the  Poor-rate,  an  Act  was  passed  in 
1836,  as  to  making  new  surveys  and  valuations.*     This  is 

•  6  *  7  Wm.  IV.  c.  96. 
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merelj  in  affirmance  of  the  Common  Law,  where  it  does  i^  - 
operate  in  limitation  of  that  Common  Law ;  which  it  does,  Im- 
erer.  by  making  certain  external  consents  necessary.  Itscf^ 
is  thus  far  more  hurtful  than  usefiiL  The  regular  eostir  p- 
dantries  of  the  functionary  system,  are  imposed  under  ook: 
of  it ;  so  that  it  commonly  prevents,  instead  of  helping,  s  ^ 
adjustment  of  the  assessment.  For  the  Highwaj-rate,  or  m 
other  parish  rate,  an  equal  and  correct  assessment  is,  hovers  ) 
just  as  necessary  as  for  the  Poor-rate :  and  that  equal  and  €&-  I 
rect  assessment,  it  is  the  bounden  duty  of  the  proper  Parisii  t 
officers  to  make.  The  expense  should,  in  eyery  case,  be  hont 
out  of  the  funds  to  raise  which  the  assessment  is  made. 

The  primary  power  of  rating  lies  in  the -Vestry.  In  sona 
cases,  as  in  those  of  Highway  Surveyors,  the  power  to  make  tk 
rate  is  delegated  to  the  chosen  officers  of  the  Parish.*  But  h 
is  usual  to  confer  with  the  Vestry  on  the  amount,  and  the  a^ 
counts  must  be  laid  before  the  Vestry.  The  Church-Bate,  ai^i  , 
all  others  as  to  which  no  special  power  is  given  to  some  Cae>  i 
mittee,  can  only  be  made  by  the  full  Vestry  itself.f  j 

Attention  has  been  already  called  to  the  fact  that  powers  cf 
compounding  for  certain  rates  have  been  embodied  in  some  late 
Statutes.     As  these  do  not  extend  to  all  rates,  it  will  be  more 
convenient  to  notice  them  more  particularly  under  the  head  cf 
Poor-rate,  to  which  they  chiefly  apply.    It  need  be  only  re- 
marked here,  that  such  compounding  maybe  useful  in  simplify- 
ing the  collection  of  rates ;  and  is,  in  fact,  merely  another  mode 
of  collectorship.     But  it  is  obviously  a  most  unfair  thing  to 
allow  the  compounding  for  occupiers'  rates,  if  the  occupiers  are 
to  be  thus  deprived  of  their  voice  and  vote  in  the  matters  that 
concern  them.    It  thus  becomes  merely  a  contrivance  for  pack- 
ing vestries.   The  occupiers  pay  an  additional  rent  to  cover  the 
rates  paid  by  the  Landlord,  and  ought  still,  if  real  ''  inhabi- 
tants," to  have  aU  the  rights  that  accompany  the  fulfilment  of 

*  The  cnae  of  the  Guardians  is  one  of  those  anomalies  which  g^row  op  ne- 
cessarily from  the  bureaucratic  system.  Entirely  irresponsible  to  the  YestiT 
or  Parish,  they  have  unchecked  power  of  spending  fands  which  they  have  no 
power  to  raise,  but  which  they  call  on  the  Overseers  to  raise.  The  whole  cf 
the  New  Poor  Law  system  is,  however,  so  bad  and  unconstitutiona],  that  this 
anomaly  is  but  one  example  of  what  characterises  the  whole. 

t  See  before,  p.  261.  llie  Poor-Rate  itself  was  always,  and  is  still,  bound 
to  be  eutested  **  by  the  agreement  of  the  Parishioners  within  thems^vw.** 
See  43  Eliz.  c.  2,  s.  12  ;  and  further,  after,  p.  576. 
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obligations.  Thej  remain  ''  inhabitants  ;'*  and  should  thus  re- 
xnain  voters,  though  the  Yestry  takes  a  special  course  as  to  some 
xnattera  of  obligation* 

The  *^  allowance,"  as  it  is  called,  of  some  rates  hj  Justices,  is 
a  naere  ministerial  act,  and  depends  entirely  on  the  terms  of  par- 
'ticular  Statutes ;  which  ^-pply  to  a  few  Eates  only.  The  Justices 
Iiave  no  discretion,  nor  power  to  question  or  alter  any  rate  pre- 
sented for  allowauce.  They  can,  iadeed,  be  compelled  by  man- 
damus to  sign  the  rate.  It  is  a  mere  act  of  authentication ; — 
a  formality  which  makes  the  rate  definitive.t 

As  a  good  deal  of  misconception  exists,  strangely  enough,  as  to 
**  allowance  "  and  "  publication"  of  rates,  it  will  be  well  to  state, 
liere,  their  origin  and  application.     "  Allowance  "  and  "  pub- 
lication "  of  Bates  are  both  merely  Statutory  things,  entirely 
xmknown  to  the  Common  Law.    They  only  apply,  therefore, 
in  the  special  cases  to  which  Statutes  have  applied  them.    The 
making  of  a  Eate  is,  on  the  other  hand,  within  the  Common 
Xaw  powers  of  every  Vestry ;  and  the  making  of  it  by  such 
Testry  is  all  that  is  requisite  to  its  validity  and  completeness, 
and  to  the  proceeding  to  levy  the  respective  amounts  assessed 
on  individuals.    A  ^'  Church-Eate  "  is  neither  '  allowed  *  nor 
*  published.'     Nor  is  any  other  rate  *  allowed '  or  *  published ' 
except  where  a  specific  Statute  has  made  one  or  the  other,  or 
both,  of  these  forms  requisite.    '  Allowance '  is  required  by  the 
43  Miz.  c.  2  as  to  the  taxation  for  the  Poor ;  and  the  same  '  al- 
lowance '  is  made  necessary  in  the  case  of  the  Highway-Kate, 
by  the  terms  of  the  27th  section  of  the  Highway  Act,  5  &  6 
"Wm.  IV.  c.  60.    Without  those  terms,  it  would  not  have  been 
necessary  in  eith^  of  those  cases.    As  to  *  publication,'  this 
was  not  necessary,  in  any  case,  for  150  years  after  the  Act  of 
43  Eliz. ;  and  it  was  only  made  so,  as  to  Poor-Bates,  because 
those  rates  had,  notwithstanding  the  '  allowance,'  (thus  proving 
its  entire  uselessness,)  got  to  be  made  "  in  a  secret  and  clan- 
destine iqanner,"  instead  of  by  that  open  assent  of  the  Vestry 
which  the  Act  of  43  Eliz.  c.  2,  s.  12  requires.     This  reason  is 
expressly  assigned  in  the  17  Geo.  II.  c.  3,  s.  1,  which  first  pre- 
scribed the  *  publication '  of  poor-rates.     What  the  forms,  for 
they  are  mere  forms,  of '  allowance '  and  '  publication '  are,  will 
be  presently  shown.    It  is  obvious  that,  in  all  cases  where  the 

♦  See  before,  ChAp,  VII.  Sec.  11 ;  particularly  pp.  478-480. 
t  See  before,  p.  150. 

2b8 


562  BJLTS8  AJSTD  TAXES. 

facts  are  brought  under  direct  notice,  as  hj  any  rate  made  in 
open  Vestry,  after  Notice  of  Vestry  for  the  purpose,  or  by  as- 
sessment as  under  the  Nuisances'  Eemoval  Act,  185u,  where 
separate  notices  are  personally  served,  these  forms  would  be 
entirely  out  of  place.    In  no  such  case  do  they  apply.* 

If  the  rate  is  not  equal,  or  is,  on  any«  other  ground,  illegal,  it 
is  open  to  any  one  to  appeal.  There  are  two  modes  of  appeal 
The  one  general,  the  other  special.  The  special  appeal  is  such 
as  is  given  by  Statute,  in  cases  of  particular  rates.  This  wiU 
be  treated  of  under  each  head.  The  general  appeal  is  the  sim- 
plest and  most  proper  method,  and  has  the  great  recommen- 
dation of  being  perfectly  inexpensive.  This  appeal  is  to  the 
Vestry  of  the  Parish,  which  is,  in  fact,  the  original  assessor. 
Where  the  Parish  is  very  populous,  the  appeal  clearly  cannot, 
without  great  inconvenience,  be  made  in  open  Vestry.  A.  Com- 
mittee should,  in  that  case,  be  annually  appointed,  empowered 
to  hear  and  determine  in  all  cases  of  appeal,  and  in  all  cases  of 
doubtful  assessments,  and  to  take  care  that  all  future  assess- 
ments are  corrected,  in  accordance  with  the  result  of  such  ap- 
peal and  doubt.t  When  the  Vestry  is  not  numerous,  this  may 
well  be  done  in  open  Vestry.  At  such  an  appeal,  there  will 
always  be  some  persons  present  cognizant  of  the  facts.  An  im- 
partial hearing  will  be  got,  on  the  fair  merits ;  and  the  assent  of 
those  concerned  will  decide.  If  there  be  a  Committee,  it  should 
keep  a  record  of  its  proceedings,  and  report  them  periodically 
to  the  Vestry.  The  action  of  such  Assessment  Committees  has 
been  found,  in  practice,  most  beneficial  and  satisfactory,  and  a 
great  saving  of  expense.  It  is  gladly  availed  of  even  by  wealthy 
Public  Companies,  instead  of  the  risk  and  \^ost  of  litigation. 
By  its  means,  the  Parish  assessments  may  be  kept  as  nearly  up 
to  the  mark  of  perfect  exactness  and  equity  in  every  case  as  is 
humanly  possible.  It  is  obvious  that  such  a  Committee  most 
be  composed  of  men  of  intelligence  and  independence. 

Churches  and  Chapels,  and  Institutions  for  the  advancement 
of  Science,  Literature,  and  the  fine  Arts,  are  exempted,  by  spe- 
cial Statutes,^  on  grounds  of  public  policy,  from  bearing  Local 
Taxation. 

*  Id  the  case  of  the  Queen  v.  Middleeex  (after,  p.  570),  it  was  attempted 
to  set  up  the  neoeesity  for  'allowance'  and  'publication.'  Of  couTBe  so 
futile  and  unsustainable  an  objection  was  not  listened  to  by  the  Court  of 
Queen's  Bench. 

t  See  before,  p.  230.        ^  8  &  4  Wm.  lY.  c.  30,  and  6  &  7  Vict  c.  36. 
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Parish  Eates  may  be  almost  iBfinite  in  variety.    The  Poor- 
lEtate    and  the  Highway- Eate  are  two  that  are  particularly 
named  in  certain  Statutes.   But  it  has  already  been  shown  that 
tlie  Parish  may,  by  its  own  Bye-Law,  make  and  levy  a  rate  for 
any  pttrpose  which  is  for  the  Common  Good.     Besides  this,  it 
baa  also  been  shown  that  Parishes  are  liable,  unde^  many  cir- 
cumstances of  remissness,  to  be  amerced.*    Such  amercement 
must  be  raised  by  a  rate.     In  this,  as  in  all  other  cases,  "  the 
neighbours,  by  assent,"  must  **  assess  a  certain  sum  upon  every 
inhabitant. "t  In  this  respect,  indeed,  such  amercements  stand 
on  the  same  footing  with  what  ought  to  be  the  practice  as  to  the 
Poor-rate  and  every  other  rate ;  namely,  that,  however  obliga- 
tory the  raising  of  any  sum  may  be,  the  case  is  thus  far  the 
same  as  with  a  rate  made  solely  by  a  Bye-Law  of  the  Inhabi- 
tants, that  it  ought  always  to  be  divided  and  assessed  "  by  the 
agreement  of  the  Parishioners  within  themselves."! 

The  attempt  has  lately  been  made  to  curtail  the  power  of 
Parishes  to  make  rates  for  such  purposes  as  they  think  for  the 
common  good.     This  has  been  done  under  cover  of  liberality^ 
as  is  so  ofben  the  case ;  and  there  is  no  doubt  that  many  honest 
men  have  supported  it,  in  the  sincere  belief  that  it  is  a  liberal 
proposition.     Thus  little  are  the  simplest  constitutional  prin- 
ciples understood  in  our  day.     The  proposition  is,  under  the 
name  of  "  repeal  of  church-rates,"  to  prevent  and  tie  up  Parish 
Vestries  from  having,  for  the  future,  the  power,  which  they 
have  always  heretofore  enjoyed,  of  considering  tfnd  determining, 
for  themselves,  whether  or  not  they  will  spend  their  own 
money !     The  proposition  is,  in  reality,  one  that  strikes  at  the 
root  of  Parish  action.     It  is  plainly  a  proposition  entirely  in- 
consistent with  the  professions  under  which  it  is  put  forth ; 
and  is  an  attempt,  by  force,  to  coerce  men's  free  action  in  their 
own  concerns. 


*  The  Parish  is,  in  the  same  way,  bound  to  reimburse,  when  a  Church- 
warden  or  other  officer  has  any  obligations  cast  on  him,  the  expenses  of  ful- 
filling which  are  not  specially  provided  for.     (See  after,  p.  610.) 

t  'Doctor  and  Student,'  Dialogue  ii.  chap.  9. 

t  See  Magna  Charta  ("  Liber  homo  non  amercietur"  etc.) ;  Stat  Westmin- 
ster I.  (3  Edw.  I.)  c.  18  ;  35  Eliz.  c.  4,  s.  1 ;  43  Eliz.  c.  2,  s.  12  ;  43  Eliz.  c.  8, 
8.  2 ;  13  &  14  Car.  II.  c.  12,  s.  18  ;  etc. ;  Griesley's  Case,  8  Coke  Rep.  38- 
42;  Godfrey's  Case,  11  Coke  Rep.  42-46;  and  'Doctor  and  Student/  as 
above.  See  an  illustration  before,  p.  514.  Sewers-Rates  depend  on  exactly 
the  same  Principle.     See  also,  Sec.  7  of  this  Chapter. 
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It  is  a  curious  illustration  of  the  superficial  waj  in  wbkb 
practical  questions  are  dealt  with,  in  our  time,  that  it  is  oflen 
said  that,  before  certain  Statutes  were  passed,  there  was  no 
efficient  mode  of  recovering  Parish  Bates.*  The  fact,  on  the 
contrary,  is,  that  the  very  instance  which  forms  the  JLeadiaf 
Case  on  the  subject  of  Parish  Bates,  arose  upon,  and  states 
the  facts  as  to,  the  application  of  the  simplest  means  of  reeo- 
Yering  rates  that  can  be  devised, — the  means  sanctioned  bj 
Common  Law  long  before  any  Statute ;  and  which  are  much 
simpler  and  less  expensive,  and  safer  because  involving  more 
responsibility,  than  any  means  devised  by  Statute.  This  remedy 
is  by  distress,  under  order  of  Vestry  openly  made,^  It  ia,  prac- 
tically, the  same  as  that  which  different  Statutes  have  merely 
re-declared,  but  accompanied  with  many  formalities  and  the 
general  lessening  of  the  sense  of  responsibility,  in  reference 
to  some  particular  rates.  But  it  is  a  Common-Law  remedj,  to 
sanction  which  no  statute  is  needed.  It  is  applicable  to  the 
case  of  any  rate  which  the  Parish  may  choose  to  make,  for  any 
purpose  of  Common  Good.^ 

The  incidents  to  every  Parish  Bate  are,  then,  three:  the 
making,  assessing,  and  levying.  The  makiny  the  rate,  involves 
the  consideration  of  whether  or  not  such  a  rate  ought  to  be 
made  at  all ;  and,  if  determined  on,  what  is  the  right  amount 
needed.  The  assessiny^  involves  the  fixing  every  man's  ^'scot," 
by  the  equal  division,  ^^pro  rata^''  among  all,  of  the  burthen  of 
the  rate  thus  made.§  The  levyvny,  is  the  gathering  in  of  the 
sums  thus  assessed. 

No  rate  or  tax  has  the  characters  that  every  just  tax  ought 

*  Into  this  extraordioary  error  so  usually  careful  aud  judicious  a  writer 
as  Mr.  Rogers  &lls.  See  his  '  Ecclesiastical  Law/  p.  226.  The  Poor  Iaw 
Commissioners,  in  whom,  as  they  set  up  for  infallible,  it  is  &r  less  excasaUe;, 
show,  more  strikingly,  the  same  ignorance,  in  their  'Report  on  Local  Taxa- 
tion' of  1843  ;  a  document  put  forth  with  the  object  of  getting  up  a  caaa 
for  the  monstrous  proposition,  of  bringing  all  Local  Taxation  under  the 
blighting  influence  of  their  biu-eaucratic  control. 

f  See  before,  p.  178,  and  noU,    See  also  the  case  itself  stated  on  p.  584. 

X  In  the  case  of  outgoing  and  incoming  tenants,  the  proportion  of  rate 
must  be  equally  adjusted.    See  17  Geo.  II.  c.  38,  s.  12. 

§  The  word  "  assessment**  is  sometimes  used  in  the  sense  of  stated  rental 
This  is  incorrect.  The  rental  stated  (on  whatever  basis  it  be  dealt  with,  as 
before  touched  on)  is  merely  the  material  upon  which  the  actual  assessment 
of  the  rate  is  founded.  The  auestment  is  the  sum  fixed  as  that  on  which 
each  has  to  pay  his  ratal. 
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to  haTe,  unless  all  these  steps  are  followed.*  Without  them, 
"fchere  is  the  door  opened  to  every  fraud,  and  there  is  the  neces- 
sary presence  of  ignorance  and .  delusion.  It  is  thus  with  all 
-those  rates  which  are  directed,  by  several  modem  Statutes,  to 
l>e  paid  out  of  the  Poor-Eate ;  a  point  which  will  be  further 
alluded  to  in  treating  of  that  rate. 

Every  rate  thus  needs  all  care  and  consideration,  not  only 
"before  it  is  made,  but  in  the  way  in  which  it  is  assessed.  And 
so  much,  and  properly,  is  it  presumed  that  these  will  always 
be  given  to  this  responsible  task,  that  a  rate  once  made  cannot 
be  abandoned  ;t  nor  can  more  than  one  rate  be  made  for  the 
same  thing,  and  to  run  during  the  same  time.;^  This  strict- 
ness is  obviously  necessary  to  the  sense  of  certainty  in  local 
taxation. 

As  a  general  rule,  no  rate  can  be  retrospective  :  that  is,  no 
Officer  is  justified  in  first  spending  money,  or  contracting  an 
obligation,  and  then  asking  its  reimbursement.  This  rule  is 
obviously  essential  to  the  maintenance  of  actual  responsibility.§ 
It  must  be  well  understood  that  the  rates  which  will  now  be 
separately  named,  do  not  include  all  that  are  made  by  Parishes. 
The  more  usual  ones  only  are  taken.  ||  In  the  illustrations  al- 
ready given,  other  rates  have  been  mentioned,  in  addition  to 
those  that  will  be  here  specified ;  and  it  has  been  shown  that 
the  matter  of  what  rates  shall  be  made,  is  one  entirely  in  the 
hands  of  the  Parish. 

*  Not  neoessarily,  all  taken  by  the  primary  parties.  The  making  of  a 
rate,  may,  in  some  mattersi,  as  County-ratei  Amerciament^  or  National 
taxea,  be  properly  settled  by  Representatiyes,  or  by  a  judicial  act ;  and  the 
assessment  in  gross,  on  Parishes,  may  be  made  by  the  same  authority,  on  a 
sound  datum  and  fixed  basis.  But  the  individual  assessments  in  eadi  parish, 
and  the  collection,  should  always  be  local.  It  used  to  be  thus,  even  in  cases 
of  imperial  taxation :  and  it  is  essential  to  a  true  consciousness  of  the  part 
each  roan  has  in  the  obligations  and  responsibilities  of  Society,  that  it  should 
still  be  so.  It  would  involve  no  inconvenience  or  expense  whatever.  The 
contrary  system  is  a  mere  bureaucratic  contrivance ;  but  it  is  an  exceedingly 
mischievous  and  demoralizing  one. 

t  R.  If.  Cambridge,  2  A.  &  E.  370 ;  R.  v.  Fouch,  2  Q.  B.  808. 

X  R.  V.  Fordham,  11  A.  &  E.  73. 

§  Tawney's  case,  2  Lord  Raymond,  1009  ;  R.  v,  Haworth  (Bradford),  12 
East,  556 ;  and  see  before,  pp.  102,  159,  and  after,  p.  595. 

II  The  Statute  10  Anne,  c.  11,  s.  24,  expressly  speaks  of  Poor's  Rates, 
Highway-Rates,  Church-Rates,  **cmd  other  Pariah  Rates" 
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highway  rate, 
An)  AssBfsaMSRTs  undkr  thb  Nuisances'  Removal  Act,  1855. 

The  Highway  Bate  is  a  rate  upon  property.  It  is,  in  one  form 
or  another,  the  oldest  charge  on  the  land,  and  concerns  the  dd- 
est  Parish  obligations,  in  England.*  It  has,  in  later  times,  been 
thrown,  to  a  large  extent,  off  the  land  on  to  houses.  The  con- 
yenience  of  intercommunication  is  certainly  as  important  to 
houses  as  it  is  to  land.  The  growth  of  towns  and  the  desirable- 
ness of  dwellings  clearly  depend,  usually,  on  the  facilities  of 
intercommunication.t 

This  is  the  rate  whose  antiquity  and  custom  are  so  well 
known,  that  when  first,  on  the  failure  of  parsons  to  fulfil  their 
obligations,  it  was  sought  to  sustain  a  Church-Bate  made  br 
the  Parish,  this  was  done  by  showing  the  analogy  of  such  a 
Bate  to  a  Highway-Bate. 

This  rate  is  now  made,  assessed,  and  levied,  by  the  Highway 
Surveyors,  the  openly  elected  officers  of  the  Parish,  whether 
individuals  or  a  Board.  They  are  bound  to  assess  all  property, 
without  favour  or  exception.  The  assessment  on  the  rate  t^us 
made,  must  be  signed  by  the  Surveyors.  K  there  is  a  Board 
three  members,  at  the  least,  must  sign  it.  Two  justices  are 
then  bound  (they  have  no  discretion  in  the  matter)  to  add  their 
signatures,  as  the  definitive  authentication  of  thai  as  the  troe 
rate.{   This  is  what  is  called  the  '  allowance.'    The  rate  is  thea 

*  See  before,  pp.  104,  469,  on  the  trinoda  necestitiu, 

f  The  Highway  Rate  is,  in  part,  a  commutation  for  personal  aerrioe  ;  to 
which,  the  same  as  to  military  serrice,  all  were  originally  bound.  This  has 
been  illustrated  in  quotations  from  Steeple  Ashton  records.  The  penonal 
service  nominally  continued,  as  to  Highways,  under  the  name  of  Statiii« 
Duty,  until  the  present  Highway  Act  was  passed,  in  1835.  It  wma  regolariv 
compounded  for  however,  on  what  were  called  '*  Composition  days**  (^ee 
before,  p.  207).  The  whole  is  now  commuted  to  a  Bate.  A  money  rate  «ai 
always,  however,  made  when  any  new  road  was  to  be  made,  or  otiber  specal 
work  needed  doing. 

X  Before,  pp.  150  and  561. 
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jmhlished,  hj  a  notice  of  it  being  fixed  on  the  doors  of  all 
churches  and  chapels,  and  other  usual  places  in  the  parish. 
This  must  be  done  forthwith.  If  the  rate  be  not  thus  pub- 
lished bj  the  next  Sunday  after  it  has  been  allowed,  it  will  be 
a  nullity.  As  the  Bate  is  not  made  in  open  Vestry,  after  No- 
tice of  the  intention  to  ask  it,  this  Publication  is  necessary  as 
a  substitute,  though  a  yery  imperfect  one,  for  that  full  know- 
ledge of  the  rate  which  such  Notice  and  open  Yestry  would 
otherwise  give. 

As  soon  as  the  rate  has  been  made  and  published,  as  many 
small  Notice-papers  should  be  printed  as  there  are  ratepayers 
in  the  Parish.  These  should  state,  in  print,  the  amount  in  the 
pound,  and  the  date,  of  the  rate.*  Each  one  should  then  be 
filled  up  with  the  name  of  one  ratepayer,  and  the  amount  of  his 
assessment ;  and  the  amount  of  rate  due  from  him  in  respect 
of  that  assessment :  and  a  day, — ^left  blank  in  the  print,  and 
filled  up,  to  suit  conyenience,  in  ink, — should  be  named,  on 
which  payment  will  be  called  for.  One  of  these  should  then 
be  left  at  eyery  House  in  the  Parish.  It  is  usual  to  giye  about 
a  week's  notice. 

In  order  to  help  them  in  assessing  the  rate,  the  Sunreyors 
have  the  right  to  inspect  the  Poor-Bate  Books,  and  to  make 
any  copies  therefrom,  either  of  the  whole  or  of  any  part.  But 
they  are  not  at  all  bound  by  the  particulars  in  the  Poor-Eate 
Books.  On  the  contrary,  there  may  be  compoundings  of  Poor- 
Bates  which  cannot  be  made  of  Highway-Bates.  What  they 
are  bound  to  do  is,  to  make  a  fair,  equal,  and  true  assessment 
up^n  all.    The  Vestry  is  bound  to  see  that  this  is  done. 

Any  person  thinking  himself  aggrieyed  by  any  Highway- 
Bate,  may,  besides  the  general  appeal  to  the  Vestry,  or  the 
Assessment  Committee,  as  already  named,  appeal  to  the  jus- 
tices, at  quarter  sessions.  Por  this  purpose,  he  must  giye  no- 
tice to  the  Surveyors,  within  fourteen  dctya  c^fter  the  rate  is 
made^  of  his  intention  to  appeal,  with  the  grounds  of  his  appeal ; 
and  must  find  sureties  to  try  the  appeal.t 

If  there  have  been  any  errors  in  the  rate  as  assessed,  the 
Surveyor  can  correct  them,  with  the  assent  of  the  justices  at  a 

*  That  ifl,  the  date  of  the  making, — not  of  the  aUowance.  The  "  allow- 
ance "  gives  no  force  or  validity  to  the  rate ;  it  ia  merely  a  matter  of  form. 

t  5  &  6  Wm.  lY.  o.  50,  b.  105 ;  the  provisionB  of  41  Geo.  III.  c.  28,  as 
to  Poor-Rates,  are,  by  s.  106,  made  applicable  in  all  appeals  against  High- 
way-Rates.   See  befove,  p.  662,  as  to  the  general  i^peaL 
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special  sessions  for  the  Highways ;  that  is,  subject  to  the  neces- 
sity of  producing  proof  that  such  alterations  ought  to  be  made. 

Wherever  Overseers  of  the  Poor  have  powers,  under  anj 
local  act,  to  compound  for  rates  with  landlords,  the  Surveyors 
have  like  powers.*  This  clearly  does  not  extend,  therefore,  to 
the  powers  of  compounding  given  by  any  general  Act,  such  as 
will  be  presently  noticed  to  exist  in  reference  to  the  Poor-Bate. 
All  such  compounding  is  illegal  in  the  case  of  Highway-Bates, 
except  in  the  case  of  houses  of  a  rateable  value  of  less  than.  £6; 
and  then  only  with  the  assent  of  the  Vestry .f 

No  Highway-Kate  can  be  made  of  more  than  tenpence  in  the 
pound  at  one  time ;  nor  can  rates  be  made  to  a  greater  amount, 
in  the  whole,  than  two  shillings  and  sixpence  in  the  pound  in 
one  year,  unless  by  consent  of  four-fifths  of  the  inhabitants, 
assembled  in  a  Yestry  specially  summoned  for  that  purpose, 
after  ten  days'  notice  given  by  the  Surveyors  themselves.^ 

Special  additional  rates  may,  however,  be  made,  by  the 
Highway  Surveyor,  to  meet  charges  for  compensation  for 
land  taken  to  widen  the  Highways,  or  to  make  fresh  onea.§ 
The  same  power  applies  in  case  of  legal  expenses  properly  in- 
curred by  the  Surveyor,  which  he  has  not  otherwise  funds  to 
discharge.  1 1 

There  cannot  be  two  rates  made  and  running  at  the  same 
time ;  though  one  may,  and  in  practice  generally  must,  be  made 
before  the  preceding  one  is  entirely  got  in  and  wound  up.^ 

Where  Parishes  join  together  into  a  District  for  the  manage- 
ment of  the  Highways,  each  one  still  appoints  a  person  to  make 
and  levy  its  own  separate  rate.  It  is  his  duty  to  pay  over  sych 
rate  to  the  District  Surveyor.  He  is,  indeed,  much  the  same  as 
the  old  "  Assistant  Surveyor."** 

The  Surveyor  has  the  same  powers  and  remedies  for  levying, 
and  if  necessary  enforcing  payment  of,  the  Highway-Bates,  as 
exist  in  case  of  the  Foor-Rates ;  that  is  to  say,  by  warrant,  dis- 
tress, and  sale.ft  A  demand,  ailer  the  Notice  above  named, 
must  always  be  made,  before  a  warrant  can  be  applied  for.  The 
warrant  is  usually  granted  after  a  summons ;  in  answer  to  which 

*  5ii6  Wm.  IV.  c.  50,  s.  80.  f  Before,  p.  480 ;  after,  p.  578, 

^  5  &  6  Wm.  IV.  o.  50,  s.  29.  §  lb.  8.  82. 

li  lb.  8.  111.  IT  R-  V.  Fordhun,  11  A  A;  £.  73. 

**  See  before,  pp.  110,  245,  246. 

ft  Ae  to  GoUectcm  of  Highway-Bate,  see  before,  p.  179.     As  to  diviaioD 
of  rate  between  outgoing  and  incoming  tenant,  see  before,  p.  564,  note  ^. 
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the  defaulter  may  show  any  cause  he  can, — such  as  tender,  etc. 
Of  course  he  cannot  then  object  to  the  rate  itself,  or  to  his  as- 
sessment ;  unless  the  rate  be  an  absolute  nullity,  either  as  an 
entire  rate,  or  in  the  assessment  on  himself.  He  may,  however, 
"be  excused  on  the  ground  of  poverty,  on  due  application  for 
that  purpose.* 

The  nature  of  the  assessments  made  for  works  done  imder 
the  Nuisances'  Eemoval  Act,  1855,  has  been  touched  on  before, 
and  I  have  elsewhere  treated  it  at  length.  It  is  unnecessary  to 
do  more  here  than  refer  to  the  note  of  the  case,  given  below,  in 
'which  the  practical  suggestions  made  by  myself  for  carrying  the 
Act  into  effect  were  confirmed,  by  the  Court  of  Queen's  Bench, 
as  right,  valid,  and  "  unexceptionable."t 

*  5  &6  Wm.  IT.  c.  50,  8.  82.  For  this  purpose,  the  person  must  apply 
to  the  Justices  at  Petty  Sessions,  the  Surveyor  being  summoned  on  the  part 
of  the  parish.  The  Surveyors  themselves  cannot  excuse  any  one's  rate. 
They  are,  very  properly,  hound  to  assess  every  one.  Nor  can  the  Justices 
excuse  any  one's  rate  at  their  pleasure.  They  are  bound  to  summon  the 
Surveyor  to  be  present  at  the  time ;  and  they  can  make  no  oixLer  unless 
proof  of  inability  to  pay  the  rate  is  given  by  the  applicant. 

f  See  before,  pp.  341,  344,  346,  408.  The  great  importance  of  the  prac- 
tical matters  involved,  makes  it  desirable  to  give,  here,  the  main  points  of 
the  case  of  R.  v.  Middlesex ;  which  are  as  follows : — 

A88e»8Jiients  under  Nuisances*  Bemoval  Act,  1855. 

The  whole  of  the  proceedings  taken  in  the  case,  and  of  the  forms  adopted, 
were  those  suggested  in  my  '  Practical  Proceedings  under  the  Nuisances' 
Removal  Act,  1855.'  (See  pp.  50-54,  88-92, 105-116,  and  163, 164,  of  that 
work.  2nd  edition.)  The  Assessment  made  was  for  an  "  annual  payment" 
with  a  Resolution  givinflr  power  of  redemption. 

The  Court  having  granted  a  rule  to  show  cause  why  the  Justices  should 
not  issue  their  warrant  to  enforce  payment,  — 

On  Wednesday,  the  7th  May,  1856,  cause  was  shown  against  the  rule. 
Counsel  contended  that  the  Resolution  adopted  in  reference  to  redemption 
of  the  annual  payment  was  part  and  parcel  of  the  assessment  itself,  and 
made  that  assessment  inconsistent  and  void ;  for  the  operation  of  the  Reso- 
lution would  be,  he  said,  that  some  would  become  free  from  all  future  pay- 
ments at  once,  while  others  would  be  saddled  with  the  annual  charge  to  the 
end  of  time.  He  contended  that  the  Resolution  formed  part  of  the  Notice 
of  assessment  (the  form  of  which  was  the  same  as  in  my  **  Practical  Proceed- 
ings,** p.  134,  2nd  edition) ;  and  that  this  resolution,  having  been  passed 
the  same  day  as  the  assessment  itself,  must  be  taken  to  be  part  and  parcel 
of  that  assessment. 

Mr.  Justice  Wightman. — ^That  cannot  be.     It  is  no  part  of  the  assessment. 
It  might  have  been  made  another  day.    Being  made  the  same  day  make 
no  difference.    It  is  clearly  distinct  from  the  assessment. 

Mr.  Justice  Erie. — The  Resolution  is  not  part  of  the  assessment ;  though,  if 
it  were,  I  do  not  see  how  this  could  be  ground  of  objection  to  the  assessment. 
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Zorcf  C%Hf  Jtutiee  CampbdL — ^The  Msessment  might  hsTe  been  made  ee 
the  Ist  and  the  resolutioii  on  the  20ih.    They  are  obvioiuly  diwtincti 

Gouiuel  contended  the  point  at  much  length :  bnt, — 

Lord  Campbell  said  the  Court  were  unanimously  of  opinion  thai  the  .Aaev- 
ment  and  the  Resolution  must  be  taken  to  be  distinct. 

It  was  further  contended  that,  as  the  Act  empowers  the  Local  Anthontr 
to  "  assess  every  house,  building,  or  premises,  then,  or  at  any  time  ihav^, 
using"  the  Sewer,  it  was  necessary  that  the  assessment  should  be  mad^  sat 
only  on  houses  now  standing  there, — ^thus  fixing  a  perpetual  and  onTaiyiz^ 
chaige  upon  the  present  premises,  irrespective  of  the  ftitore  increaae  of  the 
neighbourhood ;  but  that  it  ought  to  include  houses  to  be  hereafter  bmlx: 
and,  as  the  assessment  did  not  do  this,  he  contended  that  it  was  bad,  is, 
itself: 

Mr,  Juttioe  Wightman, — ^How  can  they  provide  for  cases  whi^  have  net 
yet  occurred,  and  may  never  occur  ?  These  cases  may  be  proTided  fir,  if 
and  when  they  do  occur. 

Mr.  JutUce  Erie. — ^The  case  you  put  may  be  provided  for  when  It  arlsei. 
— It  is  right  that  the  present  inhiU>itants,  who  have  the  actual  advmnti^ 
should  now  pay  for  that  advantage.  They  are  bound  to  pay  for  repairs  rb- 
dered  necessary  by  the  state  of  the  drains  which  they  use. 

Lord  Campbdl. — How  can  the  Board  provide  for  the  fbtare  uaer  t  T<w 
expect  them  to  do  that  which  is  impossible.  The  assessment  cannot  be  bad 
because  the  Local  Authority  have  not  done  that  which  it  is  not  possible  that 
they  can  do. 

The  proceedings  as  to  Assessment,  (taken  from  the  lOnute-Book  of  the 
Local  Authority, — which  was  a  Highway  Board,)  and  the  Order  of  Asses- 
ment  itself,  were  then  read  from  the  affidavits,  as  follows : — 

"That  the  said  resolution  and  order  of  assessment  are  contained  in  the 
Minutes  of  Proceedings  of  the  said  Board  in  the  words  following^ : — 

'* '  As  to  the  Maynard-street  Assessment, 

'*  'The  Clerk  laid  the  Special  Assessment-Book  on  the  table,  and  the  said 
Special  Assessment-Book  having  been  examined,  and  the  assessments  tfaereia 
set  down  having  been  found  to  be  correct  to  the  best  of  the  knowledge  and 
belief  of  this  Board,  it  was 

" '  BeRolved :  That  an  order  of  assessment  be  now  made  and  sigoed  on 
behalf  of  this  Board,  as  the  Local  Authority  under  the  Nuisances'  Remoral 
Act,  1855,  upon  the  premises  and  for  the  houses  described,  set  down,  and 
contained  in  the  'Maynard-street  Drainage  Assessment'  in  the  said  Special 
Assessment-Book.  And  the  said  Order  of  Assessment  was  thereapon  then 
made  and  signed  accordingly.' 

"  That  the  entry  in  the  said  Spedal  Assessment-Book  is  in  tiie  woids  fol- 
lowing." 

[Here  follows  the  Order  of  Assessment  itself,  in  the  identical  words  of 
the  Form  (5),  p.  188,  of  my  'Practical  iVoceedtn^.'] 

Lord  Campbeil, — ^That  is  quite  unexceptionable. 

It  was  further  contended  that  the  assessment  should  have  been  "allowed  ** 
and  "  published  '*  as  Highway-Rates  are. 

Lord  Campbell, — It  cannot  be  pretended  that  this  assessment  has  beeo 
'*  made  in  a  secret  manner."  * 

*  See  17  Geo.  II.  c.  3,  §  1  ;  and  before,  p.  561. 
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The  learned  oonnsel  Bfud  that  the  necenity  for  " allowance  "  and  "publi- 
cation "  followed  from  the  words  of  the  section  : — "levy  and  collect  the  sum 
and  sums  so  assessed,  in  the  same  manner,  and  with  the  same  remedies  in 
case  of  default  of  payment  thereof,  as  highway-rates  are,  by  the  law  in  force 
-for  the  time  being,  leviable  and  collectable." 

Lwd  CamfibeU. — ^Yes ;  but  that  relates  to  "  levying  and  eoUecHng  "  the 
assessment,  not  to  "  mainng  **  it. 

It  was  then  contended,  finally.  That  the  meaning  of  the  terms  "  imme- 
diate, or  annual,  or  distributed  over  a  term  of  years,"  was  contradictory  and 
unintelligible ;  that,  as  the  time  for  appeal  was  past,  if  "annual"  meant 
fluanual  for  ever,  the  person  agiunst  whom  the  warnint  had  now  been  applied 
for  by  the  Local  Autiiority  would  be  saddled  with  the  payment  of  9«.  a  year 
to  the  end  of  time. 

Mr.  JutUce  WigktnOtn, — "  Annual "  means  a  permanent  yearly  charge. 
The  assessment  here  is  M.  in  the  pound ;  but  if  the  ratepayers  choose  to 
oompound  for  four  years,  they  can  do  so. 

Mr.  Justice  Erie. — They  can  pay  the  first  year — and  then  compound  the 
second ;  or  pay  for  two  years  and  then  compound  ;  or  for  three  years  and 
then  compound.  I  think  that  by  putting  a  rate  of  M,  in  the  pound  in  the 
first  instance,  the  Local  Authority  has  acted  with  great  consideration  for  the 
ratepayers,  and  that  they  really  have  nothing  tp  complain  of. 

The  Court  then,  without  calling  upon  Counsel  in  support  of  the  Rule,  gave 
judgment. 

Lord  Campbdl. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  Local  Authority  are  required  by  the  Nuisances'  Removal  Act  to  do  oer- 
tain  works,  and  are  empowered  to  assess  the  premises  using  them.    They 
may  make  the  assessment  either  for  a  payment  to  be  made  immediately,  or 
for  a  permanent  annual  payment,  or  for  a  sum  the  payment  of  which  is  dis- 
tributed over  a  term  of  years.    The  sum  is  not,  in  either  case,  to  exceed  If. 
in  the  pound.  This  Board  have  fulfilled  the  duty  which  the  Law  imposed  on 
them  in  respect  to  making  a  sewer.   They  have  then  made  an  assessment  on 
the  premises  using  that  sewer,  for  "  an  annual  payment ; "  which  is  quite 
regular.    They  afterwards  pass  a  resolution,  allowing  those  who  will  pay  a 
certain  number  of  years*  payments  at  once,  to  be  discharged  from  future 
annual  payments.    This  resolution  cannot  be  held  to  be  part  of  the  rate ; 
though,  if  it  were  so,  I  do  not  see  how  it  could  be  any  objection.    Such  a 
resolution  is  certainly  not  a  hardship,  as  has  been  oontended,  on  any  parties. 
It  is  for  the  ease  and  benefit  of  those  who  have  to  pay  the  assessment.    As 
to  the  unequal  advantage  which  it  is  said  those  will  have  who  compound 
under  this  resolution,  over  those  who  do  not,  the  resolution  is  so  framed  that 
it  is  in  the  power  of  any  one  who  is  assessed,  to  take  advantage  of  it ;  and  it 
is  the  fault  of  any  person  himself  who  does  not  do  so.    As  to  the  point  that 
the  rate  should  extend  to  houses  which  shall  hereafUr  use  the  sewer,  it  is  im- 
possible for  any  rate  to  do  so.    The  Local  Authority  cannot  be  required  to 
assess  premises  whioh  do  not  exist ;  and  we  cannot  give  such  a  construction 
to  the  statute.    From  time  to  time  the  Board  can  make  fresh  assessments  as 
the  oases  arise.     The  terms  of  the  present  assessment  are  within  the  powers 
given  to  the  Local  Authority  by  the  statute. 

Mr.  Juetiee  WightTMm. — ^I  am  of  the  same  opinion.  The  assessment  is  quite 
regular.  The  Local  Authority  are  empowered  to  assess  the  premises  either 
to  an  immediate  payment^  or  to  a  permanent  annual  payment,  or  to  a  sum 
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which  is  to  be  paid  within  a  certain  term  of  years, — aooording-  as  tbej  fiad  k 
"just  and  reasonable."  They  have  in  this  cue  found  it  "just  and  rmmm- 
able  '*  to  assess  the  premises  to  an  annual  payment.  Bat,  bjr  a  snbae-qiiefi 
resolution,  they  hare  enabled  those  using  the  sewer  to  discfaftrge  <:K<wm—l«M 
from  all  future  payments  under  this  assessment  by  a  oompositioD  lor  ^xs 
years,  to  be  paid  at  once.  They  give  the  ratepayers  the  optioa ;  and  thssii 
for  the  convenience  of  the  ratepayers.  It  can  be  no  haidship  upon  anj  cae; 
but,  on  the  contrary,  gives  an  option,  of  which  any  one  can  avail  fainaelt— 
This  assessment  is  perfectly  good. 

Mr,  Juttice  Erie, — I  am  also  of  opinion  that  the  role  must  be  made  afaaolate. 
The  Assessment  appears  to  have  been  made  with  great  care  ;  and  with  grai 
consideration  for  the  convenienoe  of  those  using  the  sewer.     I  find  that  t^ 
title  of  thip  Act  shows  its  purpose  to  be  for  the  Removal  of  Nuiaanoes  and 
Prevention  of  Diseases.     The  Local  Authority  have  the  obligation  cast  cc 
them  by  this  section,  of  removing  nuisances  which  are  injurioos  to  beahh, 
by  making  sewers  in  cases  like  the  present.     This  Board  have  done  so  ;  and 
what  they  have  done  is  for  the  boiefit  of  those  who  now  have  houses  aad 
premises  there.     It  is  reasonable,  therefore,  that  the  charge  that  is  nov 
incurred  should  be  paid  by  these.    As  to  the  objection  that,  if  thoae  who 
have  to  pay  the  assessment  do  not  avail  themselves  of  the  xesoliition  which 
has  been  referred  to,  they  will  be  prejudiced,  because  the  annnal  pajmeat 
will  be  a  perpetual  and  unvarying  charge  fixed  on  them  for  ever,  it  must  be 
supposed  that  these  sewers  will  require  repairs  and  amendments  from,  time 
to  time ;  and  then  the  Local  Authority  have  power,  under  this  aectkm,  to 
make  new  assessments,  — such  as  shall  be  then  necessary ;  and  these  may  be 
made  to  supersede  entirely  the  present  assessments,  and  will  indude  all 
houses  then  usmg  the  works.     In  the  meantime,  the  work  that  is  now  &eoe»> 
sary  has  been  done,  and  the  assessments  must  be  paid  by  those  who  now  use 
it.    As  regards  the  resolution  itself,  instead  of  being  a  hardship  upon  any 
one,  it  seems  to  be  equally  for  the  convenience  of  all  those  who  are  assessed 
The  resolution  does  not  say  that  the  amount  of  four  years'  annual  paymenti 
must  be  paid  at  once  ;  or  else  those  not  so  paying  will  be  saddled  with  a 
perpetual  chaige.     What  it  says  is,  that  whoever  pays  the  amount  of  four 
years'  annual  payments  at  once,  will  not  be  called  upon  for  any  annnal  pay- 
ments, on  account  of  this  assessment  of  his  premises,  in  foture.     But»  at  the 
same  time,  if  it  is  not  now  convenient  to  any  one  to  pay  the  amount  of  foor 
years*  payments  at  once,  it  leaves  it  open  to  him  to  dischaige  liim«»tf  of 
future  annual  payments  under  this  assessment,  at  the  end  of  a  year ;  or,  if 
not  then  convenient,  he  can  do  the  same  at  the  end  of  two  or  of  three  yean, 
or  even  at  any  future  time,  upon  paying  up  all  arrears  then  due,  together 
with  the  sum  named  for  composition  in  the  resolution.    This  seems  to  hare 
been  contrived  with  every  care,  in  order  to  meet  the  terms  of  the  Act»  and 
to  prevent  the  charge  from  becoming  necessarily  a  perpetual  chaige,  even  in 
the  case  where  an  assessment  of  a  shilling  in  the  pound,  either  by  way  of 
immediate  payment,  or  distributed  over  a  term  of  year8>  will  not  be  sufficieai 
to  cover  the  outlay  which  the  fulfilment  of  the  Act  has  required ;  and  where, 
therefore,  the  assessment  to  an  "  annual  payment*'  has  become  necessaiy. 

Rule  made  absolute. 
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Sectiok  II. 

LIGHTING,   OB  LIGHTIKG  JlSD  WATCHIKG,   BATE. 

TJiTDEB  the  Lighting  and  Watching  Act,  the  ratepayers  adopt- 
ing the  Act  determine  what  shall  be  the  largest  sum  that  the 
elected  Inspectors  shall  have  power  to  call  for  in  each  year. 
The  Inspectors,  when  funds  are  needed,  sign  an  order  upon  the 
Overseers,  requiring  the  latter  to  levy  such  a  named  amount  as 
they  need  at  the  time.    The  Overseers  levy  this, — but  as  a  dis- 
tinct rate.     It  is,  however,  to  be  assessed  upon  the  basis  last 
taken  in  assessing  the  Poor-Eate ;  and  is  to  be  collected  in 
the  same  manner,  and  with  the  same  powers  and  remedies,  as 
the  latter  rate.     There  is,  however,  one  important  diflference : 
namely,  that  land  is  only  to  be  assessed  at  one-th}rd  the  rate 
in  the  pound  at  which  houses,  buildings,  and  other  property, 
are  assessed.     The  peculiar  purpose  of  this  rate  must  be  pre- 
sumed to  justify  this  difference.     The  Overseers  must  pay  the 
amount  ordered,  to  the  Treasurer  appointed  by  the  Inspectors, 
within  three  months  after  the  order  has  been  received,  or  they 
become  themselves  liable  to  distress.* 

*  See  before,  Chap.  III.  Sec.  4;  and  3  &  4  Wm.  IT.  c.  90,  bb.  32-38  ;  also 
see  t6.  B.  67,  as  to  appeal. 
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SSCTIOK  III. 
OOimTT-EATB  XSJ)  POLICE-BATE. 

Ths  Police-Bate,  under  the  County  Constabulaiy  Actas,  is  to  be 
collected  with  and  as  part  of  the  County-Bate.*  Whether  & 
not  there  is  a  Police-Bate,  therefore,  makes  no  practical  di^- 
ence  in  the  forms  and  proceedings.  There  is  a  Countj-Bsse 
eyerywhere  in  England.  The  County-Bate  is  regulated  bj  & 
late  Act, — ^15  &  16  Vict.  c.  81.  Under  this  Act,  the  Oreraeeis 
are  bound  to  produce  returns,  estimates,  copies  of  assessmenU 
etc.  made  to  and  received  from  the  County  authorities,  to  the 
Yestiy  of  every  parish ;  vp'hich  must  be  specially  summoned  br 
them  for  the  purpose  of  receiving  and  considering  these.  The 
rate  is  then,  after  opportunity  for  objection,  either  by  the  Ot»- 
seers  on  behalf  of  the  Parish,  or  by  any  inhabitant,  levied  bj 
precept  on  the  Guardians,  a  printed  statement  having  been  first 
sent  to  the  Overseers  of  every  parish.f 

The  attention  of  Parish  officers  and  of  Parishioners  should 
be  particularly  called  to  the  County-Bate  Act.  There  is  reason 
to  fear  that  it  is  not  generally  understood  by  either  Panahionen 
or  Parish  officers. 

It  seems  clear  that  the  Act  contemplates  a  separate  rate,  to 
be  assessed  and  collected  within  each  parish,  as  and  for  the 
County-Bate,  apart  from  the  Poor-Bate.^     But  this  is  not 

*  The  Metropolitan  Polioe-Rate  doed  not  go  through  the  8«&emM^iinexj, 
but  is  paid  directly  out  of  the  Poor-Rate. 

t  See  before,  pp.  1 55, 160.  The  appeal  may  be  made  at  any  time.  It  is  not 
confined  to  the  immediate  laying  down  of  a  new  baoB.  And  this  is  deaiiy 
right.  The  Basis  of  assessment  may  be  sound  and  equal  this  year,  and  be- 
come quite  otherwise  next  year.  It  is  the  business  of  the  Parish  Officers  to 
look  to  this ;  and,  if  needed,  to  call  the  attention  of  the  County  authotitiee 
to  it,  by  appeal  under  section  22  of  the  aboye  Act. 

t  It  must  be  admitted,  however,  that  the  Schedvle  to  the  Act  is  oontn- 
dictory,  and  bears  out  the  bad  practice.  The  Act  says  that  they  **tkaU 
ram  "  the  county-rate  "  in  lihe  manner "  as  the  poor-rate,  and  shall  pay 
such  moneys,  etc.  There  can  be  no  mistake  in  this.  A  thing  is  not  "  like  " 
another  if  it  is  merged  in  it.  Likeness  implies  separateneas : — the  Lighting- 
Kate  (see  last  Section)  is  a  parallel  example.    The  schedule,  howeTer,  saja 
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practically,  done.  It  would  be  very  mucb  better  for  the  public 
interests  if  the  County-Eate  were  thus  kept  distinct.  As  it  is, 
there  is  no  question  that  the  integrity,  economy,  and  judicious- 
ness of  County  management,  suffer  by  the  system  of  disguise 
and  concealment  under  which  the  whole  is  now  wrapped,  and 
from  the  ignorance,  carelessness,  and  misapprehension  that  ne- 
cessarily hence  follow. 

ibey  are  to  pay  "  from  and  out  of  the  moaeys  "  in  band  for  the  use  of  the 
Union  !     Such  is  modem  Law-making. 
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Sectiok  IV. 

POOS-SATE. 

The  Poor-Bate  is  a  modem  tax  upon  tlie  occupiers  and  en- 
joyers  of  property ;  caused,  only,  by  the  misappropriation  bj 
others,  to  their  own  use,  of  that  which  was  bestowed  for  the 
use  of  the  poor.*  The  Statute  of  Elizabeth  intended  that  all 
property  within  the  Parish,  the  use  or  fruit  of  which  ws« 
enjoyed,  should  be  taxed.  Stock  in  trade,  for  instance,  ouo:bt 
to  be  thus  rated — ^this  being  a  simple  and  obvious  test  of  tbe 
ability  of  each  to  contribute.  By  a  reversal,  however,  of  what 
has  happened  in  the  case  of  Highway-Bates,  the  land  has,  hj 
late  Acts,  got  more  than  its  original  share  of  this  burthen  fixed 
on  it.  Since  1840, — that  is,  nearly  two  centuries  and  a  half 
after  the  act  of  Elizabeth  was  passed, — ^it  has  been  discovered 
that  stock  in  trade  and  other  personal  property  are  inconveni- 
ent things  to  tax.  And  so  Annual  Acts  have  been  got  to  be 
passed,  beginning  with  3  &  4  Vict.  c.  80,  to  exempt  all  sucfc 
property. 

It  is  commonly  said,  that  the  Overseers  can,  alone,  make  the 
Poor-Bate.     Perhaps  this  is  not  quite  so  certain.     It  has  been 
shown  that  the  choice  of  the  .Overseers  is  in  the  Vestrr.t 
Statutes,  as  well  as  principle  and  custom,  recognize  the  making 
of  the  Bate,  also,  as  the  act  of  the  whole  Vestiy.     Thus  the 
Statute  7  Anne,  c.  17,  speaks,  explicitly,  of  "the  Church- 
wardens, Overseers,  and  Inhabitants  in  Vestry  duly  summoned*' 
making  a  rate,  "  in  like  manner  as  by  law  they  may  do  for  the 
maintenance  and  relief  of  the  Poor.";^     It  has  already  been 
shown  that  the  Poor  Law  Act  of  Elizabeth  explicitly  says,  that 
the  assessment  is  to  be  made  *'  by  the  Agreement  of  the  Pa- 
rishioners within  themselves.'*  §    This  necessarily  implies  full 
information  as  to  the  accounts,  and  consideration  of  and  di»- 

•  See  pp.  28-81,  144,  146,  451,  697-604. 

t  Before,  pp.  149-161. 

X  And  see  10  Anne,  c.  11.  a.  24.  §  Before,  pp.  660  notef,  56S. 
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cussion  on  the  sum  which  it  is  actually  necessary  should  be 
raised.* 

The  Oyerseers  are  bound  to  see  that  some  rate  is  made.  But 
the  amount  of  this  is,  according  to  all  the  spirit  of  our  Institu- 
tions, to  ancient  practice,  and  to  propriety,  to  be  discussed  and 
settled  in  and  by  the  Vestry.     The  Overseers,  in  point  of  fact, 
usually  do,  and  always  ought  to,  lay  their  estimate  before  the 
Vestry.     Upon  this,  the  rate  is  made.    After  the  rate  has  been 
assessed,  it  must  be  "  allowed,"  like  the  Highway-Eate,  by  the 
signatiures  of  two  justices.    It  must,  then,  forthwith  be  pub- 
lished.    If  this  is  not  done  by  the  Sunday  following,  the  rate 
becomes,  as  in  case  of  the  Highway-Kate,  a  mere  nullity. 

Notices  of  the  Poor-BAte  should  be  prepared  and  sent  to 
every  ratepayer,  precisely  as  in  the  case  of  the  Highway-Bate. 
Any  ratepayer  may  inspect  the  original  rate-book,  and  take  any 
copies  or  extracts.t 

It  has  been  already  said,  that  powers  of  compounding  for 
certain  rates  have  been  given  by  certain  late  Acts  of  Parliament. 
These  are  chiefly  confined  to  Poor-Bates.    It  is  very  important 
that  this  should  be  remembered ;  but  it  is  often  forgotten.  The 
forgetfulness  of  it  wDl  often  vitiate  a  Highway- Bate,  or  a 
Church-Bate,  or  other  rate.    It  has  been  explained  before,  that, 
in  the  assessment  of  other  rates,  the  poor-rate  books  are  not  to 
be  copied,  though  the  latter  may  always  be  referred  to  for  any 
information.     The  principal  Act  bearing  on  the  point  of  com- 
pounding for  rates,  is  the  59  Geo.  III.  c.  12,  s.  19.|     By  this 
Act,  the  Vestry  of  any  Parish  is  declared  able  to  resolve  and 
direct,  that  the  owners  or  lessors  of  houses  which  are  let  for  a 
term  of  less  than  one  year,  or  on  any  agreement  reserving  pay- 
ment at  shorter  terms  than  quarterly,  at  a  rent  not  exceeding 
£20,  nor  less  than  £6,  by  the  year,  shall  be  themselves  assessed 
to  the  poor-rate,  instead  of  the  occupiers. 

The  sound  reason  of  this  Act  is,  that  if  owners  will  build 
Houses  of  a  class,  or  let  them  in  a  way,  which  renders  it  almost 
impossible  for  the  Parish  Officers  to  collect  the  Parish  taxes, 
the  owners — ^who  of  course  claim  all  the  benefits  of  the  local 

*  See  the  language  of  Lord  Holt  in  Tawney's  case,  2  Lord  BAymond's 
Kep.  1011. 

t  6&7  Wm.  IV.  c.  96,  a.  5.. 

X  Local  Acts  often  contain  special  powers  of  compounding.  These  cannot, 
of  course,  be  enumerated  here.  Section  30  of  the  Highway  Act  refers  to 
these  only. 
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communily  for  their  Houses — ^must  themselves  act  as  CoDector* 
on  behalf  of  the  Parish,  and  be  responsible  to  the  Parish  fbr 
the  amount.  Nothing  can  be  fairer.  The  actual  occapier  in 
these  cases,  rarely  comes  within  the  true  test  of  infaabiteicT.* 

It  wiU  be  seen  that  the  operation  of  this  Act  is  limited  t^ 
cases  where  the  yearly  rent  lies  between  £20  and  £S  ;  and  tc 
those  in  which  the  term  of  the  actual  occupier  is  less  than  s 
year,  or  where  the  rent  is  reserved  at  short  payments,  as  weeldj 
or  monthly.  These  points  must  always  be  remembered.  Xor 
can  the  Parish  Officers  apply  the  Act  without  the  express  ordfr 
of  the  Vestry; — which  order  may  be  rescinded,  renewed,  varied 
or  amended,  at  the  pleasure  of  the  Vestry. 

The  Vestry  may  allow  a  moderate  deduction  to  be  made  ir. 
assessing  the  Landlord  under  this  Act ;  but  this  should  be  doDf 
very  cautiously.  Such  deductions  are  only  allowable  on  tlie 
ground  that  the  landlord  pays  the  rates,  whether  the  bouses 
are  empty  or  full.  After  such  an  assessment,  the  landlord  get» 
certain  limited  rights  as  an  inhabitant.f 

A  later  Act  has  been  passed  (13  <&  14  Vict.  c.  99)  which 
complicates  and  confuses  where  it  should  have  merely  filled  i]p. 
This  Act  empowers  Vestries  to  order,  that  the  owners  of  pre- 
mises of  the  rateable  value  of  less  than  £6  a  year  shall  be  as- 
sessed, instead  of  the  occupiers ;  such  assessment  to  be  at  three- 
fourths  of  the  rateable  value, — or  at  one^half,  if  paid  whether 
the  premises  are  full  or  empty. 

The  effect  of  this  is,  that,  under  59  Geo.  III.  c.  12,  premises^ 
of  a  rental  between  £20  and  £6,  let  to  weekly  or  inontfalj 
tenants,  can  be  compounded  for  as  to  Poor-Eates.  But  pre- 
mises between  a  rental  of  £6  and  a  rateable  value  (alwap 
reckoned  at  something  lower  than  the  actual  rental)  of  £6,  can 
be  compounded  for  under  either  that  or  this  Act ;  while  thoee 
below  £6  rental  can  be  compounded  for  under  this  Act  only. 
There  are  other  inconsistencies  in  the  Act,  imneceesaiy  to  be 
dwelt  on.     Such  is  modem  legislation. 

The  latter  Act  differs  in  some  other  respects  from  the  former. 
It  extends  to  Poor-Eates  and  all  purposes  chargeable  on  those 
Eates,§  and  to  Highway-Bates ;  to  which  last  the  former  Act 
does  not  extend.  Still  it  does  not  extend  to  Church-Bates  or 
any  other  Bates.    The  owner  will  have  a  corresponding  right 

•  See  before,  pp.  63,  478,  478.  f  See  before,  p.  476,  note. 

:::  See  14  &  15  Yict.  c.  89,  8.  2.  %Uk  15  Vict  o.  89,  s.  8. 
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of  voting  in  Vestry :  not  merely  the  right  limited  to  the  occa- 
sions of  Vestries  touching  the  Poor  Law.* 

In  the  case  of  each  of  these  Acts,  the  rate  may  be  recovered 
of  the  actual  occupiers ;  but  the  latter  can  deduct  the  amount 
from  their  rent. 

Both  these  Acts  profess  to  take  care,  though  in  rather  a 
clumsy  way,  of  the  Municipal  and  Parliamentary  rights  of  the 
occupiers.t    It  would  seem  clear,  as  well  upon  every  sound 
principle  as  by  the  spirit  of  these  saving  clauses,  that  not  only 
are  their  rights  in  these  respects  saved  whole,  but  their  rights 
as  parishioners  remain  untouched.     It  has  been  shown  that 
every  inhabitant  is  entitled  to  all  the  rights,  and  bound  by  all 
the  obligations,  of -a  Parishioner;  and  that  these  rights  and 
obligations  remain  clearly  unlessened  by  any  directing  or  em- 
powering Act  of  Parliament,  or  by  any  agreement  made,  over 
the  heads  of  such  inhabitants,  with  the  owners.J     It  would, 
indeed,  be  a  monstrous  thing  if  power  coidd  be  thus  got  to  oust 
half  a  Parish  of  its  rights  of  uttering  opinion,  and  its  only 
means  of  self-protection. 

Opportunity  of  special  appeal§  against  the  Poor-!Rate  is 
given  by  several  Acts.||  Notice  of  appeal,  in  writing,  must  be 
given  to  the  churchwardens  and  overseers,  within  a  reasonable 
time  before  the  next  quarter  sessions  after  the  rate  has  been 
made,  and  must  specify  the  grounds  of  appeal.  The  appeal  will 
then  be  heard  before  the  next  quarter  sessions.  The  Act  of 
6  &  7  Wm.  IV.  c.  96,  directs  that,  besides  the  quarter  sessions, 
a  special  sessions  for  hearing  appeals  shall  be  held  in  every 
petty-sessional  division,  four  times  every  year ;  of  which  sessions 
full  notice  shall  be  given.  The  decision  at  such  special  sessions 
is  binding  on  all  parties,  unless,  within  fourteen  days  afterwards, 
notice  be  given  in  writing  of  an  appeal  from  it  to  the  quarter 
sessions,  including  a  statement  of  the  cause  of  the  appeal.  In 
that  case,  sureties  to  try  the  appeal  must  also  be  entered  into. 

*  See  before,  pp.  476  note,  480. 

t  69  Geo.  m.  c.  12,  a.  23 ;  13  &  14  Vict  c.  99,  e.  7  ;  14  &  16  Vict.  c.  89. 

X  See  before,  p.  441  note  f.  So  clear  is  the  principle,  indeed,  that  the 
elder  cases,  on  the  analogous  point  of  attendance  on  the  court  leei,  are  illus- 
trated by  the  instance  of  a  row  of  cottages  being  built ;  in  which  case  every 
cottager  would  be  bound  to  attend  the  Leet,  "by  reason  of  his  residence." 
Tear-Books,  7  Edw.  II.  fo.  204 ;  8  Edw.  II.  fo.  276. 

§  See,  as  to  appeal  to  Che  Vestiy  or  Assessment  Committee,  before 
p.  562. 

11  17  Geo.  II.  c.  38,  ss.  4-7 ;  41  Geo.  m.  c.  28. 
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The  only  objections  that  can  be  taken  at  these  special  set- 
sions,  are  to  the  equality,  and  fairness,  of  the  rate.  Points  a.< 
to  liability  to  be  rated,  must  go  to  the  quarter  sessions.  Noae« 
of  appeal  to  the  special  sessions  must  be  given  to  the  ooUectcr 
or  overseer,  seven  days  before  the  day  appointed  for  the  special 
sessions. 

There  is  the  same  power  to  excuse  persons  from  payment  of 
rates,  on  the  ground  of  poverty,  as  in  the  case  of  SighwaT. 
Bates.  In  this  case,  as  in  that,  application  must  be  regolarij 
made,  and  the  inability  proved.* 

The  remedy,  on  default  of  payment,  is  by  summons,  warrant 
and  distress ;  demand  having  been  first  made.t 

The  name  of  Poor-Eate  is  very  unjustifiably  and  unconstiti:- 
lionally  used  to  disguise  several  other  rates.     The  expenses  of 
Constables,  and  the  County-Bate  and  Police-Bate,  have  bees 
already  named.     The  expenses  under  the  Baths  and  Wash- 
houses  Acts  and  Burial  Acts,  are  defrayed  out  of  the  same  Bate. 
The  Borough-Bate,  under  the  Municipal  Corporations  Act,  msj 
also  be  abstracted,  in  the  same  way,  from  a  rate  collected  under 
such  an  entirely  different  name  and  pretence.     The  council 
of  any  Borough  may,  however,  order  a  separate  rate  to  be  oA- 
lected,^  as  is  the  case  with  the  Watching  and  Lighting  Bate, 
and  Public  Library  and  Museum  Bate  ;  and  this  ought  always 
to  be  done.    Any  expenses  incurred  under  section  50  of  the 
Public  Health  Act,  in  making  or  amending  any  sewers,  drains, 
or  wells,  and,  in  some  cases,  the  expenses  incurred  under  the 
Nuisances'  Bemoval  Act,§  are  to  be  charged  upon  the  Poor- 
Bates.     The  costs  of  County  and  Borough  Lunatic  Asylums 
are  also  cast  on  the  Poor-Bate,  as  part  of  the  County-Bate,— 
a  mere  double  delusion. ||     Other  incidental  charges  are  being 
continually  thrown  upon  the  same  rate.if 

*  See  before,  p.  569,  note, 

f  See  12  &  18  Yiot.  c.  14.  In  the  oaae  of  persons  removing,  within  the 
time  of  a  current  rate,  the  outgoing  and  incoming  tenant  pay  it  proportion- 
ably  ;  17  Geo.  II.  c.  38,  s.  12.  J  See  7  Wm.  IV.  k  1  Vict.  c.  81. 

§  It  has  been  already  shown,  pp.  S41,  859,  that  the  matters  of  this  Act 
are  immediately  connected  with  the  duties  of  Highway  Surveyors.  The  cost 
should,  clearly,  come  out  of  the  Highway-Rates.  By  the  Nuisances'  Jle- 
moval  Act,  1855,  this  has,  in  accordance  with  the  suggestions  contained  in 
the  first  edition  of  this  work,  been  made  to  be  so  in  most  cases. 

II  See  before,  p.  574  ;  and  Statute  8  &  9  Vict.  c.  126. 

^  For  instance, — Costs  of  prosecutions  for  felony  in  some  cases,— 7  Geo. 
IV.  c.  64,  8.  25 ;  costs  of  prosecuting  disorderly  houses, — 25  Geo.  II.  c  36, 
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Tbe  "whole  of  this  system  is  bad  in  principle,  and  without 
any  colour  of  reason.    Every  rate  should  be  made  and  assessed 
for  its  own  specific  purpose,  and  no  other ;  or,  if  there  be  two 
or  more  trifling  ones,  a   General-Furposes-Eate   should  be 
made,   and  the  several  purposes  and  proportions  should  be 
specifically  stated.*     It  is  a  simple  fraud,  to  obtain  money 
under  one  special  name  and  pretence,  and  to  spend  it  for 
otlier  purposes,  however  good  in  themselves  those  purposes 
may  be.f    It  is  no  more  than  a  device  for  preventing  a  know- 
ledge of  what  is  really  done  or  spent  in  different  objects,  in 
the  well-doing  of  each  of  which  all  ought  to  take  an  intelligent 
interest.  §    The  Poor-Rate  is  now,  to  suit  the  ends  of  function- 
arism,  elaborately  and  carefuUy  wrapped  up  and  hidden  from 
any  possible  knowledge,  by  the  ratepayers,  of  the  mode  of  its 
application.     Thus  the  monstrous  fact  that  more  than  a  third 
of  the  whole  sum  goes  into  the  pockets  of  functionaries,  instead 
of  being  bestowed  on  the  objects  pretended,  is  ingeniously  con- 
cealed from  general  knowledge. 

The  proper  mode,  in  order  to  save  the  cost  of  separate  col- 
lections, would  be,  that  all  Parish  rates  should  be  collected  by 
one  established  Parish  officer ;  and  that  as  many  of  these  rates 
as  can  be, — carefully  distinguished,  as  above  said,  in  descrip- 
tion, and  in  statement  of  proportions, — should  be  included  in 
one  coUection.  Care  should  be  taken  to  divide  the  times  of 
collection  so  as  best  to  suit  general  convenience.  And  no  con- 
trol  or  interference,  external  to  that  of  the  Parish  itself,  ought 
to  be  allowed,  either  as  to  the  Officer  collecting,  or  the  mode  of 
coUection. 

8.  5 ;  allowanoes  to  constables, — 18  Qeo.  III.  c.  19,  s.  4  ;  5  &  6  Vict.  c.  109, 
B.  17 ;  11  &  12  Vict.  c.  91,  s.  6  ;  population  returns, — 13  &  14  Vict.  c.  53, 
B.  19 ;  registration  of  Voters, — 6  Vict.  c.  18,  s.  57  ;  jury  lists  and  bounda- 
ries,— 7  &  8  Vict.  c.  101,  s.  60  ;  added  to  which  are  the  expenses  of  Regis- 
tratioD,  and  of  Vaccination  fees,— 6  &  7  Wm.  IV.  c.  86,  ss.  9,  18,  29,  30 ; 
1  Vict,  c.  22,  ss.  25,  27 ;  16  &  17  Vict.  c.  100,  ss.  6,  10.  It  may  perhaps 
he  admitted  that  emigration  expenses  (4  &  5  Wm.  IV.  c.  76,  s.  62,  and  7 
*  &  8  Vict.  c.  101,  s.  29)  are  legitimate  expenses  for  the  poor. 

•  See  after,  p.  610. 

t  The  sound  principle  involved  was  affirmed  in  an  analogous  case  under 
an  important  local  Act,  in  Douglas  v.  CUrk,  8  M.  &  Gr.  485. 

§  See  before,  p.  575. 
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Section  V. 

CUUBCH-BATE. 

Thebe  are  few  fiubjects  which  hare  ever  been  more  distorted 
by  opposing  parties,  or  in  which  prejudice  has  more  swayed 
each  side,  than  that  of  Church-Bates.     Barelr,  indeed,  ha^  it 
happened,  that  the  real  facts  of  the  case,  and  the  true  points 
involved,  have  been  so  completely  lost  sight  of  by  both  parties. 
It  would  be  impossible  to  find  any  one  subject  which  illustrates 
more  completely  the  truth  that,  in  order  to  understand  the 
practical  working  of  Institutions,  the  history  of  them  must  be 
well  known  to  those  taking,  or  who  ought  to  take,  their  share 
in  them. 

The  one  side  pretends,  that  the  church-rate  is  s  Common 
Law  charge  on  the  Land ;  that  the  making  it  is  a  Common 
Law  obligation;   that  this  can  with  no  more  propriety  be 
left  uniulfilled  than  the  payment  of  tithes.    On  the  other  side, 
it  is  pretended  that  the  rate  is  an  obnoxious  impost,  and  the 
enforcement  upon  one  man  of  the  support  of  another  man's 
religion,  against  conscience,  principle,  and  justice.      Of  the 
dissatisfied,  again,  some  propose  to  keep  the  rate,  and  apply  it 
to  other  purposes  ; — which  assumes  that  it  is  actuaUy  a  definite 
permanent  charge.     Others  say,  loosely,  that  such  a  law  should 
"  not  be  retained  on  the  Statute-Book;**  which  shows  singular 
ignorance,  inasmuch  as  it  assumes  that  this  rate  is  one  imposed 
by  some  particular  and  published   Statute.      Others  woold, 
what  they  call,  "  abolish  church-rates,"  without  any  other  idea 
seeming  present  than  that  of  getting  rid  of  a  tax.     Of  course 
this  is  a  sort  of  proposition  that  will  always  gain  supporters, 
who  will  gladly  catch  at  any  pretext. 

The  facts,  all  the  time,  are, — that  church-rates  are  not  a 
Common  Law  charge  at  all ;  much  less  a  charge  on  the  land  :* 
— the  making  them  is  not  a  Common  Law  obligation : — they 

*  It  is  explicitly  declared,  in  Jeffirey's  Caae,  5  Coke  Rep.  67,  that  "t^  doA 
not  charge  the  landj  but  the  person  in  respect  of  the  land,  for  eqnalitj  and 
indifferency  ;  *'  that  is,  as  the  best  means  of  estimating  his  fiur  proportion. 
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are  not,  and  neyer  have  been,  a  definite  permanent  charge : — 
they  are  not,  and  never  have  been,  imposed  under  or  bj  virtue 
of  any  Statute.* 

It  has  abready  been  shown  that  the  maintenance  of  the  fabric 
of  the  church  is,  hj  ecclesiastical  Law,  an  obligation  on  the 
Par8on,t  not  on  the  People.  The  illustrations  given  in  the  last 
chapter,  conclusively  prove  that  church-rates  have  not,  as  a 
matter  of  &ct,  been  habitually  made  or  levied  in  past  times ; 
but  that,  when  the  inhabitants  did,  in  any  place,  on  account  of 
the  neglect,  by  the  parson,  of  his  obligations,  and  rather  than 
see  their  church  fall  into  decay,  undertake  the  repair  of  the 
church,  they  did  it  out  of  such  moneys  as  they  thought  proper, 
and  by  no  means  as  the  exclusive  appropriation  of  any  particu- 
lar fund.     In  point  of  fact,  funds  used  to  be  raised  in  various 
ways  for  the  general  purposes  of  the  Parish ;  and  a  part  of 
these  was  often  spent  in  necessary  repairs  of  the  church.  Nay, 
it  has  been  seen  that  the  more  usual  way  of  raising  these  funds, 
down  to  a  very  late  period,  was  by  voluntary  contributions  at 
the  "  ales ;"  and  that  one  of  these  "  ales  "  was  even  commonly 
called  "  the  Church  Ale." 

But  what  makes  the  matter  the  more  striking,  is  the  fact 
that  the  one  case  which  forms  the  Leading  Case  on  the  subject 
of  church-rates,  and  of  parish  rates  in  general,  itself  demon- 
strates, beyond  the  possibility  of  evasion,  that  neither  is  such 
a  rate  a  common  law  charge  on  the  land,  nor  is  the  making 
of  it  a  common  law  obligation  on  the  Parish ; — but  that  the 

*  The  Act  of  4  Wm.  &  M.  c.  12,  merely  includes  a  part  ¥nthin  the  whole. 
It  leaves  the  making  of  any  Church-Rate  exactly  as  it  was  at  Ck>mmon  Law. 
In  £gu;t,  the  case  of  Aston  v.  Castle  Bromwich,  Hobart  66,  had  already  de- 
cided  all,  and  more  than  all,  that  this  Act  declares.    The  same  is  the  case 
with  such  parts  of  the  Church  Building  Acts  as  allude  to  repairs.    All  they 
do,  is  to  put  the  District  Churches  in  the  position  of  the  Parish  Churches. 
They  do  not,  in  the  slightest  degree,  afiect  the  law  of  Church- Bates,  or  afford 
the  slightest  help  or  sanction  to  the  imporition  of  a  rate.    See  58  Oeo.  III. 
c.  45,  §  70,  71 ;  8  Geo.  IV.  c.  72,  §  20  ;  and  Cockbum  v.  Harvey,  2  B.  & 
Ad.  797,— which  compare  with  R.  v.  Dalby,  3  Q.  B.  603.    It  is  indeed  re- 
markable, considering  how  much  is  loosely  said  on  the  subject  of  the  "  Law 
of  Church-Rates,"  that  the  only  thing  on  the  subject,  in  the  shape  of  a  Sta- 
tute, is  an  **  Ordinance  "  (of  course  void  after  the  Restoration)  of  the  Long 
Parliament,  dated  9  Feb.  1647.     This  will  be  found  in  Soobell's  'Acts  and 
OrdiDsnoes,'  part  i.  p.  139. 

t  See  before,  pp.  435,  451.  *The  word  "  parson  "  is  here  purposely  used, 
as  before,  to  express  the  person  on  whom  the  real  obligation  rests, — so  that 
no  one  may  suppose  that  the  obligation  rests  on  Vicars.  See  after,  597-604. 
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making  of  it,  has  always  been  a  matter  entirely  at  the  pleasiuf 
of  the  Parish.  The  case  is  so  important,  and  so  widely  appli- 
cable, as  well  as  so  thoroughly  intelligible,  that  it  will  be  xl^jl 
to  give  it  here  at  length.  It  must  be  remembered,  that  this  L^ 
the  very  case  which  Lord  Coke  cit/Cs  in  proof — not  of  the  obli- 
gation to  church-rates,  but — of  what  he  lays  down  as  the  des: 
Law  of  England,  namely, — ^that  "  the  inhabitants  of  a  psrifK 
without  any  [speciaV]  custom,  may  make  Ordinances  or  JBye-I^m 
for  the  reparation  of  the  church,  on  a  highway,  OB  of  any  swrl 
thing  which  is  for  the  general  good  of  the  public  ;  and  in  swl 
case,  the  greater  part  shall  hind  the  whole,  without  any  eustomS* 

**  Suit  was  brought  against  one  A,  touching  goods  takeo  by  way  of  di^z«s 
for  a  rate.t  A  avowed  the  taking ;  for  thai  there  had  been  a  meeting  of  tL* 
Parishioners  of  the  Church  of  E,  to  repair  defects  in  their  church  ;  and,  b^ 
cause  there  was  a  defect  in  the  roof,  they  made  a  tcue  upon  themsdves  of  H* 
sum  of  10  pounds,  to  repair  the  defects  ;  and  assessed,  by  their  own  asaeat 
to  levy,  for  every  plow-land,  6d.  ;t  for  every  cow,  l^d.  ;  and  for  eveiy  I0 
sheep,  ^d.  And  the  plaintiff  had  land,  and  sheep,  and  oowa,  to  the  extesc 
that  the  sum  leviable  for  them  amounted  to  9<. ;  and  he  was  a  pariabioner  ef 
the  said  chureh  ;  and  every  other  of  the  parishioners  was  taxed  and  asaessed 
according  to  their  share  of  goods. — And  thereupon  the  Parishioners  appoinkd 
two  CoUectora,  of  whom  the  defendant  is  one  ;  and  they  assented  that,  if  the 
persons  who  were  taxed  would  not  pay,  the  CoUedon  miffkt  dufrotit.  And 
because  the  plaintiff  would  not  pay  what  he  was  taxed,  that  ia  to  aay  9s.,  we 
levied  a  distress,  and  avow  the  taking ;  and  say  that  nuA  has  fteea  the  cuMom 
firom  time  immemorial. 

"  BdJcnap. — He  has  avowed  on  the  g^und  of  lusent,  whidi  ia  one  matter: 
and  also  on  the  ground  of  cttatom,  which  is  another  matter. 

"  Thorp, — Jt  would  he  very  hard  to  maintain  this  avowry  oa  the  jromud  ^/ 
a  cuttom,  (namely,)  to  levy  a  distress,  if  there  were  no  assent/ — so  that  tht 
ground  qf  his  avowry,  is  your  assent/ §  but  that  assent  is  of  fortte  by  the 
custom. 

"  Belknap.  --We  demand  judgment,  because  he  has  made  this  avowry  ht 
a  tax  to  the  Church ;  wkuA  thing  ought  to  he  levied  by  eompultion  of  the  ordi- 
nary ;  and  as  to  this  assent  of  which  he  speaks,  he  shows  nothing. 

"  Kirton. — ^There  is  a  custom,  through  the  length  and  breadth  of  the  land, 
for  Laws  called  Bye-laws  ;  that  is,  hy  oMent  of  the  neighbours,  to  levy  a  sam 
to  repair  a  bridge,  or  a  causeway  [artifidally-made  road],  or  a  sewer ;  by 
their  assent  to  assess  each  neighbour  in  a  certain  amount ;  and  that  thej 
may  distrain  for  it.  And  thus,  if  commoners  have  common  in  a  certain 
place,  by  assent  they  may  ordain,  that  they  shall  not  have  common  in  a 
certain  part,  before  a  certain  time,  and  that  if  they  do  so,  they  may  be  dis- 
trained. And  this  thing  is  usual  all  over  the  Ismd,  and  avowiy  is  maintaio- 
able  on  that  ground  in  this  case :  and  if  aU  the  neighbours  will  not  eew^ 

•  See  before,  pp.  47-49.  f  TearBooks,  44  Jfidw.  III.  fo.  18. 

X  Compare  before,  pp.  510,  512. 

§  That  is,  expressed  or  impUed, — as  afterwards  stated. 
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iifUr  pro<^€unatian  has  been  made  of  tohat  it  to  be  done,  aa  well  wiU  tkue  who 
'make  default  be  bowid,  as  those  who  are  present, 

"  Finchden. — If  this  ordinance  be  toacliing  a  thing  which  [being  left  un- 
amended] would  be  to  common  hurt  [t.  e.  as  Coke  well  paraphrases  it,  for 
"  any  such  thing  as  b  for  the  general  good  "\  as  to  make  a  bridge,  or  a 
causeway,  or  a  sewer,  yon  are  right ;  but  {f  it  was  for  the  prtfit  of  indir 
'vidtuds,  as  in  your  com  of  common  [that  is,  by  stinting  a  Common  Right  in- 
herited by  all],  no  man  would  be  bound,*  except  those  who  assented  to  it.f 

'*  Thorp. — ^You  do  not  deny  the  assent ;  and  this  assent  was  to  avoid 
greater  hurt  to  the  people  in  general" 

So  the  question  was  left  to  turn  upon  the  point  of  the  assent 
of  the  majority  of  those  present ;  that  is,  of  whether  or  not  an 
actual  "  Bye-Law  "  had,  as  alleged,  been  made  at  the  time  and 
in  the  manner  stated  in  the  avowry. 

Two  things  cannot  fail  to  strike  the  most  careless  reader  of 
this  case.  First ;  it  was  not  because  it  was  overlooked,  that 
the  point  of  the  tax  being  for  church-repair  was  not  pressed. 
This  was  named ;  but  was,  on  all  hands,  felt  to  be  so  beside 
the  mark,  that  it  was  altogether  dropped ;  and  the  case  turned 
wholly  on  another  point.  Instead,  therefore,  of  this  case  sup- 
porting any  common  law  obligation  for  a  Church-Eate,  it  proves 
precisely  the  reverse.  But,  secondly ;  the  whole  point  on 
which  the  case  did  turn,  was,  not  what  the  tax  was  for,  specifi- 
cally, but  whether  the  Parish  did  in  fact  make,  by  their  Bye- 
Law,  such  a  tax.  It  is  most  clearly  laid  down, — and  this  is 
reiterated  by  Lord  Coke, — that  the  Parish  has,  on  any  matter 
touching  the  general  good,  the  inherent  power  to  make  such  a 
tax  by  their  Bye-Law  ;   and  that  the  whole  question  must 

*  This  is  clearly  so.  See  the  note  to  p.  464.  The  eases  otregulaHon  of 
the  equal  use  of  the  Common  Bight,  as  seen  in  note  to  p.  48,  and  in  Bye- 
Laws  of  Ardley,  p.  526,  are  very  different.  These  are  to  secure  the  equal 
rights  of  all,  and  to  prevent  one  getting  an  undue  advantage  out  of  what  is 
a  Common  Right.  See  pp.  462,  463.  But  such  a  bye-law  as  above  named 
would  prevent  the  exercise,  by  any,  of  what  is  the  common  right  and  in- 
heritance, and  only  give  an  additional  advantage  to  the  individuals  who  have, 
in  many  places,  exclusive  rights  through  certain  months.  (See  after,  p.  60  7, 
note  II.)  llie  very  carefulness,  in  the  case  in  the  text,  to  point  out  the  limits 
of  the  Common  Law  powers  in  this  respect,  makes  the  actual  &ct  and  impor- 
tance of  those  powers  stand  out  the  more  clearly.  The  "  sewers  '*  named  in 
the  case,  are  sewers  against  injuiy  by  flood  and  sea- waters.  Sewers  or  Drains 
against  injury  by  foul  drainage,  come,  even  still  more  plainly,  within  the  de- 
finition. 

t  Thus,  even  in  the  case  of  stinting,  those  who  actually  assent,  are  bound  : 
hut  they  cannot  bind  others.  It  is  otherwise  in  other  cases.  See  the  last  note. 
Compare  Cockbum  r.  Harvey,  2  B.  and  Ad.  797  ;  R.  v.  Dalby,  S  Q.  B.  6C3. 
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always  be  one  of  the  actualnesB  of  the  Bye-Law  ;  that  is,  of  b 
having  been  made  by  the  assent  of  the  majority  of  ^Aosepretea: 
at  a  JParUh  Meeting  held  after  lawful  summons,    A^  Cburch-B^k 
ifl  good,  not  because  it  is  a  Church-Bate,  but    because  it  b 
made  under  a  Bye-Law  passed  in  due  form,  by  an  Jnstitutm 
of  Local  Self-Grovemment.    A  Church-Bate  is  therefore,  az^ 
always  has  been,  a  rate  depending  on  the  pleasure  of  tbe  Te^ 
try.     No  obligation  whatever  exists,  or  ever  did  exists  to  tik 
making  of  it.    The  Vestry  has  the  povoer  to  make  it,  as  miK4: 
as,  and  no  more  than,  it  has  to  make  any  other  rate  for  any 
object  which  is  for  the  common  good. 

It  has  been  already  seen  to  have  been  declared,  that  thi» 
matter  "  is  like  to  a  bridge  or  a  highway.  A  Distringas  sb^ 
issue  against  the  inhabitants  to  make  them  repair  it;  bat 
neither  the  King'»  Court  nor  the  Justices  of  the  Peace  can 
impose  a  tax  for  it.  The  churchwardens  cannot.  None  bci 
Parliament  can  impose  a  tax.  BtU  the  greater  part  of  a  ^aris-i 
can  make  a  Bye-Law  "  for  a  Bate.* 

And  here  another  point  of  great  importance  arises.     The 
case  cited  above,  draws  the  clear  distinction  between  common 
good  and  individual  advantage.    A  bye-law  must  be  for  the 
general  good  of  the  local  community.     The  instances  given, 
both  by  Lord  Coke,  and  in  the  cases  just  cited,  well  illustrate 
the  sense  of  this.  A  Boad,  a  Bridge,  a  Sewer :  all  these  are  for 
common  advantage.     But  to  give  a  few  individuals  the  use  of  a 
piece  of  the  Common  land  for  a  time,  to  the  exclusion  of  the 
rights  of  the  Body  of  the  Commoners,  is  a  thing  not  for  the 
common  good,  but  a  violation  of  the  common  right.     Manv 
other  cases  could  be  cited  confirming  this.t  Li  one  it  is  varied 
in  a  way  that  makes  it  the  clearer :  namely,  that  a  fine  imposed 
by  Bye-Law,  to  be  paid  to  the  Lord  of  a  Manor,  is  unsustain- 
able ;  but  that  one  imposed,  to  be  paid  to  the  Parish  Officers, 
is  sustainable,  and  can  be  recovered.:^ 

*  Before,  p.  50  ;  and  see  the  note  below. 

f  See,  for  instance,  the  cases  quoted  on  p.  48  noto/  and  Year-Book%  31 
Sdw.  lY.  fo.  54  ;  also  James  v.  Tutney,  Cro.  Car.  497,  408. 

X  The  terms  of  this  case  (Tear-Books,  21  Hen.  YII.  fo.  20)  also  afibrd  ad<K- 
tional  demonstration  that  the  Chnroh-Rate  never  was  a  Common  Law  ohli- 
gation.  It  runs  thus  : — "  If  the  inhabitants  of  a  IVuish  ekoote  to  make  a  bje- 
law,  that  every  one  holding  land  there,  shall  yearly  pay  a  oertain  sum  to  the 
Parish  Church,  and  that,  in  defmdt  thereof,  a  fine  shall  be  paid  to  the  dinnh- 
wardens, — such  an  ordinance  is  good."  So  there  may  be  either  dSatiew  or 
fine,  or  both. 
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The  application  of  this  material  point  here  is  this : — if  the 
Ohurcb-Eate  is  for  "singular  profit," — for  the  advantage  of 
some  to  the  exclusion  of  the  rest, — instead  of  being  for  the 
general  good, — it  is,  ipsofacto^  void.     It  is  not  brought  under 
WnA  ban  by  the  fact  that  every  one  does  not  happen  to  use  the 
church.     Every  one  may  possibly  not  use,  or  only  rarely  use, 
the  Bridge,  or  the  Eoad,  or  the  Sewer,  which  is  made  by  a  tax 
levied  under  a  bye-law.     But  every  one  has  the  benefit  of  each 
of  these,  whenever  he  chooses  to  pass  that  way ;  and  every  one 
at  all  times  reaps  the  benefit  of  the  general  public  advantage 
that  follows  from  their  existence.*  It  is  to  the  common  advan- 
tage of  all,  that  such  things  are  made  fit  for  convenient  and 
vrholesome  use  by  every  one.    And  this  is  the  whole  point,  in 
reality,  of  the  Church-Eate  question.     The  Parish  Church  is 
not  the  church  of  a  sect.     It  is  the  church  of  the  people ;  free 
to  all :  which  each  has  the  right  to  use.     Therefore,  and  there- 
fore only,  is  a  Church-Eate  sustainable.    And  the  whole  ques- 
tion resolves  itself  into  this  : — whether  it  is  not  for  the  general 
good  that  a  free  church  of  the  people  shall  remain  in  England ; 
or  whether  it  shaU,  by  force,  be  m<ide  unlawful  for  the  people,  if 
they  please  to  do  so,  to  maintain  a  church  built  for  the  &ee 
use  of  all,  and  which  belongs  to  all.     This  is  the  true  bearing 
of  the  question.     If  an  Act  should  pass,  as  has  been  proposed, 
making  church-rates  illegal,  what  is  really  done  is,  not  to  re^ 
peal  anything :  it  is,  to  deprive  parishes  of  a  power  they  novo 
possess;  to  fetter  their  liberty  to  consider  and  determine  on 
the  mode  of  spending  their  own  money ;  and  to  annihilate  their 
Common  Eight  in  the  Church  itself.f 

If  those  who  oppose  the  making  of  church-rates,  under- 
stood the  very  rudiments  of  the  question,  they  certainly  wojild 
not  run  to  Parliament  at  all.  They  would  not  seek  thus  for- 
cibly to  fetter  and  tie  the  hands  of  Parishes.  On  the  contrary, 
they  would  seek  to  make  the  weight  of  truth  and  argument 

*  The  cases  of  the  Public  Library  and  Museum  Act,  and  Bath  and  Wash- 
houses  Act,  stand  on  exactly  the  same  footing.  Many  others  might  be  cited, 
including  every  case  in  which  imperial  taxation  is  levied. 

t  It  is  obvious,  that  this  will  be  only  another  way  of  insisting  that  the 
church  shall  be  tectarianf  instead  of  ctUholic ;  that  the  Church  shall  be 
handed  over  to  specific  persons,  instead  of  aU  having  their  Common  Bight  in 
it.  It  is  precisely  the  case  of  the  Commons  and  the  stinted  Commoners,  as 
above  alluded  to,  p.  585.  It  will  be  robbing  the  people  of  their  inheritance. 
Seeafter,  p.  607  note  II. 
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felt  in  the  minds  of  thoBe  in  their  own  Parishes.  Trath  gains  bo 
triumphs  by  force.  Yet,  in  this  case,  the  matter  reallj  stanck 
nakedly  put,  thus  : — Some  people  fear  that  parishes  wfl]  nin 
maintain  free  Churches  :  they  dislike  this.  Yet,  they  bare  eo 
confidence  that  they  have  the  strength  of  truth  on  their  siik. 
So  they  invoke  coercion.  They  seek  to  get  it  enacted  that  do 
Parish  shall  hereafter  be  permitted  to  do  this  !  This  ia  a  mo^ 
striking  example  of  how  the  arbitrary  methods  of  Centralixa- 
tion  have  already  poisoned  the  tone  of  thought  of  men,  asd 
blunted  their  moral  perceptions,  in  England.  It  is,  in  fact,  sn 
exact  copying  of  the  old  attempt  to  coerce  opinion  by  eompol- 
sory  legislation. 

There  can  be  no  question  raised,  as  to  the  Parish  Clmrefa  bezns: 
the  free  church  of  the  people.    It  has  been  already  shown,  thst 
every  man  has  the  common  law  right  to  the  free  service  of  aD 
the  offices  of  the  chiurch,  and  to  the  free  use  of  the  churchyard. 
To  whom  is  this  inheritance  to  go,  if,  to  save  the  few  pence  oi 
a  tax  by  which  the  free  church  of  the  people  is  kept  in  repair, 
and  which  tax  is  only  able  to  be  made  and  levied  by  the  asseni 
of  the  majority,  the  hands  of  Parishes  are  to  be  tied  up  from 
their  ancient  right  of  making  such  a  rate, — and  this  is  made,  as 
it  must  be,  the  excuse  for  a  Statutory  support  of  Churches? 
Instead  of  advancing  the  true  "  voluntary  principle,"  the  advo- 
cates of  the  statutory  prohibition  of  church-rates  are,  in  £iet, 
seeking  to  introduce  universal  compulsion,  both  negative  and 
positive,  in  a  matter  where  it  has  never  yet  existed.    The  mere 
sectarian  opponents  of  church-rates,  though  professing  so  much 
independence,  forget  the  all-important  principle  involved ,-  and, 
in  the  eagerness  to  enter  protest  against  a  differing  mode  of 
faith,  would  sacrifice  the  highest  quality  and  functions  of  eiti- 
eenship. 

It  is  plain,  moreover,  that,  if  even  thepotDer  to  maintain  the 
fabric  and  decent  condition  of  the  church  is  thus  taken  swbv, 
the  now  unquestionable  right  and  practice  of  the  Parishioners 
to  meet  in  Vestry,  for  the  discussion  and  settlement  of  their 
common  secular  afiairs  of  any  sort  or  kind  (a  right  which  has 
been  always,  and  most  properly,  thus  practically  exerdsed  in 
England),  will  very  soon  be  attacked  also.  Those  who  press 
forward  this  kind  of  liberalism,  are  thus  doing  all  in  their 
power  to  destroy  the  opportunity  and  practice  of  local  self- 
government  in  all  departments,  and  to  hand  over  the  manage- 
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ment  of  all  our  secular  afiTairs  and  interests,  either  to  an  exclu- 
sive ecclesiastical  management,  or  to  iireR^ojiBihle  fimctionaries. 
Never,  indeed,  were  all  parts  of  Lord  Coke's  sound  advice  to 
fhe  liOgislator  more  completely  lost  sight  of  than  in  this  case. 
Neither  are  the  "  true  sense  and  sentence  of  the  law  now  stand- 
ing "  understood,  nor  is  ''  careful  heed  taken  that  a  fit  and 
sound  remedy  he  so  applied  as  that,  while  seeking  to  heal  some 
past  mischiefs,  there  he  not  a  raising  of  others  far  more  dan- 
gerous."* 

But  the  ohjectors  say,  that  they  resist  the  rate  '*  for  con- 
science' sake:" — they  neither  use  the  Church,  nor  approve  the 
doctrines  taught  there,  nor  approve  of  Church  Estahlishments. 
The  plea  of  "  conscience  "  is  to  he  reverenced.     But  there  is  a 
fallacy  on  each  point.     The  church  is,  in  fact,  used  in  most 
Parishes  (it  ought  to  he  so  in  all)  for  Yestry  Meetings.     It 
has  always  heen  so.     The  Parish  Burying-ground  is  a  matter 
of  plainly  direct  importance  to  all,  totally  irrespective  of  re- 
ligious opinions.    So  of  many  other  matters.    You  cannot  even 
have  a  Local  Act  of  Parliament  hrought  in,  touching  any  place, 
without  the  Parish  Clerk's  duties  heing  essential.    As  to  doc- 
trines taught,  no  part  of  the  '^  church-rate  "  goes  to  the  par- 
son.  If  it  did,  that  alone  would  make  the  rate  invalid. f   What 
a  part  of  it  helps  to  do,  is,  simply,  to  sustain  the  fahric  and  de- 
cent condition  of  a  Place,  in  every  Parish  in  England,  to  which 
every  man  shall  have  the  ri^ht  and  opportunity  to  go  up  :  that 
is,  the  Parishioners  vote  supplies,  to  sustain  the  ancient  and 
valuahle  common  right  of  every  man  to  have  the  opportunity  of 
hearing  his  Bihle  read,  in  a  Church  that  he  feels  to  he  his  own, 
without  heing  tacked  and  ticketed  to  any  sect.     The  rest  goes 
to  salaries,  and  other  payments,  which  are  of  equal  import- 
ance to  the  whole  Parish,  totally  irrespective  of  any  religious 
opinions.     So  far  is  '*  the  State  "  from  at  present  supporting 
the  Church,  that  every  Parish  Church  in  England  was  founded, 
not  hy  the  State,  hut  hy  individual  donation,  in  ages  past; 
while  the  parson's  income  is  entirely  derived,  partly  from  simi- 
lar sources,  and  partly  from  a  charge  (far  heavier  than  any 
Church-Bate)  which  has  heen  attached,  like  any  rent-charge, 
to  the  ownership  of  certain  classes  of  property  for  centuries. 
The  State  supports  neither  the  one  nor  the  other.     What 
the  State  does  is,  impartially  to  ensure  the  protection  of  the 
*  Before,  p.  888.  f  Still  v.  Palfrey,  2  Curteis  902. 
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Law,  alike  to  the  ancient  property  of  the  Common  Church, 
to  the  more  recent  property  (created  by  similar  donation  m 
endowment)  of  every  Dissenting  Chapel  in  the  Iiand.  TW 
latter  are  thus  just  as  much  State-supported  as  the  former. 

Can  it,  then,  be  gravely  contended  that  it  is  otherwise  ^aa 
for  the  "General  Good"  that,  throughout  the  Parishes  d 
England,  the  right  and  opportunity  of  Place  aboTe  named 
shall  be  maintained  ?  In  times  of  Eomanism,  Boman  Catho- 
licism was  preached  in  all  those  places.  Since  Prote&tantiai 
became  the  opinion  of  the  majority,  Protestantism  has  beei 
preached  there.  When  the  Presbyterians  and  Independents 
got  the  upper  hand,  their  respective  doctrines  were  preached 
there : — and  then  it  was,  for  the  first  and  only  time  in  !Bngh^ 
History,  that  a  Church-Bate  was  forcibly  imposed  by  Statuim 
ordinance,  whether  the  Parishioners  would  or  not,  and  without 
any  control  by  them  over  it.  But  the  place  has  remained. 
through  every  case  alike,  the  right  of  the  Poor  man.  It  is  stiD 
so.  The  Law  interferes  with  no  man's  opinions.  What  it  does, 
is  simply  to  recognize  the  right  of  the  whole  body  of  the  Laity 
in  the  Church,  and  to  maintain  that  common  right ; — ^precisely 
as,  but  no  more  than,  it  maintains  the  same  common  right  in 
Highways.  Any  one  who  objects  to  bear  his  share  towards 
maintaining  the  former  common  right,  is  bound,  in  consistencr, 
to  object  to  bear  his  share  towards  Highways  or  Constables, 
if  he  does  not  happen  to  use  some  particular  road,  or  approve 
of  the  way  in  which  constables  are  organized. 

It  is  clear,  that  if  the  fabric  and  decent  condition  of  the 
Church  are  not  thus  maintained,  they  must  be  maintained  by 
other  means — such  as  County-Bate  or  Cdnsolidated  Fund ; — 
for  it  will  be  difficult,  now,  to  return  to  the  obligation  which 
the  Law  put,  in  this  respect,  upon  the  Parsons.  Every  man 
will  thus  have  an  enforced  tax  to  pay  ;  hut  there  wUl  he  <m  end 
of  responsibility  and  discussion  and  Parish  control  and  action  in 
the  matter.  ''  The  State "  will,  at  length,  be  forced  to  sup- 
port "the  Church;" — driven  to  it  by  those  who  have,  "far 
conscience'  sake,"  resisted  ''  Church-Bates."  It  needs  subtle 
casuistry  to  show  that  conscience  may  quietly  pay  for  the 
Church  indirectly,  and  when  deprived  of  control  or  respon- 
sibility, while  it  protests  against  doing  it  directly,  and  when 
under  its  own  control ! 

As  no  one  Dissenting  Body,  whether  Independents,  Metho- 
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dists.  Unitarians,  or  any  other,  can  claim  that  its  own  members 
ought,  as  being  the  majority,  to  have  exclusive  possession  of 
Parish  Churches,  it  becomes  a  simple  question  between  tole- 
rance and  intolerance,  religious  charity  and  bigotry,  whether, 
l>ecau8e  their  own  doctrines  are  not  preached  in  the  Parish 
Churches,  therefore  they  would  have  all  Parish  Churches  closed ; 
^whether,  as  they  cannot  have  exclusive  possession,  the  general 
good  of  the  Public  is  not,  in  the  meantime,  best  served  by  the 
Parish  Churches  of  England  being  maintained  (under  the  eye 
and  with  the  sanction  and  control  of  all  Parishioners,  of  every 
sect)  in  such  state  that  there  may  be  no  Parish  in  England  with- 
out tome  place  in  it  where  men  may  go  up,  as  of  right,  to  hear, 
habitually,  that  life  and  man  were  made  for  something  more  than 
what  is  merely  work-a-day  and  worldly.   Is  it  to  be  declared,  by 
a  coercive  and  restrictive  Law,  that,  because  individual  sects 
cannot,  each,  persuade  every  man  to  be  of  their  religious  opi- 
nions, therefore,  the  common  right  which  Englishmen  have  in- 
herited, throiigh  centuries,  to  have  a  place  maintained  in  every 
Parish  where  every  man  may  go  up  to  worship  and  commune 
if  he  pleases— just  as  they  have  inherited  the  right  to  have  the 
Highway  maintained  by  which  they  may  go  to  or  from  that  place 
— shall  be  taken  away  ?    Those  who  contribute  towards  the 
maintenance  of  the  Parish  Church  are,  plainly,  not  thereby  sup- 
porting any  particular  set  of  opinions.  They  are  simply  support- 
ing the  inherited  right  of  every  man  in  England,  to  be  able  to  find 
a  place  where  he  may  go,  to  worship  if  he  will,  and  to  meet  his 
fellows  and  transact  their  common  secular  affairs  when  need  is. 
It  cannot  be  pretended  that  the  exclusive  right  of  use  of  the 
Parish  Church  shall  be  given  up  to  those  who  happen  to  pro- 
fess one  form  of  faith.     The  right  in  the  Church  is  the  inhe- 
ritance of  the  Whole  People. 

Unless,  then,  it  is  to  be  maintained  that  every  man  who  dis- 
likes any  particular  law,  or  any  particular  mode  of  action  of  the 
executive,  or  any  particular  shape  of  authority  recognized  by 
the  State,  may,  and  is  bound,  to  take  upon  himself  to  refuse 
payment  of  any  national  or  other  taxes,  under  plea  of  con- 
science, no  man,  whatever  his  creed,  can  consistently,  or  ho- 
nestly, or  in  the  spirit  of  Christian  charity  or  tolerance,  refuse 
to  recognize  the  propriety  of  the  Parish  retaining  the  power, 
which  it  has  always  had,  of  granting,  at  its  pleasure,  reasonable 
and  proper  supplies  to  the  Churchwardens. 
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The  only  real  alternative  is,  that  what  has  hitherto  been,  br 
ancient  and  Bound  Law  and  custom,  only  able  to  be  supf^i 
under  responsibility  to,  and  after  full  consideration  and  fim-z 
of  the  amount  by,  those  concerned — in  the  shape  of  a  Parbb 
Bate — shall  hereafter,  by  a  new,  restrictive,  and  compulsoiy 
Act  of  Parliament,  be  forbidden  to  be  thus  considered  and  sup- 
plied ;  but  shall  be  supplied  by  the  State.  The  opponeut^s  d 
"  Church-Eates"  on  "  Principle"  (as  they  always  insist)  wodsl 
thus,  to  square  all  others  by  their  own  rule  of  conscience,  iat- 
pose  a  restrictive  law  on  all  the  Parishes  of  England,  and  force 
on  the  country  a  direct  State  support  of  the  Church ; — at  th? 
same  time  destroying  responsible  management,  annihilating 
discussion,  and  rendering  impossible  any  local  interest  and  share 
in  the  local  well-being,  in  relation  to  this  matter.  These  results 
may  be  sought  to  be  glossed  over,  but  they  are  inevitable* 
Those  who  strive  for  "  the  abolition  of  Church-Batea,"  striTe 
for  these  results. 

Some  no  doubt  think  that  it  would  contribute  to  their  selfisk 
ease,  to  be  saved  the  trouble  of  all  meetings  and  discussiosi 
about  Church-Bates,  upon  Easter  Tuesday  and  otherwise.  Bui 
it  may  be  well  answered,  that "  nothing  could  be  more  appalling 
to  all  rational  lovers  of  freedom,  than  the  universal  spectacle  of 
governmental  machinery,  acting  with  such  correctness,  celerity, 
and  aptitude  as  to  dispense  with  the  expression  of  national 
opinion  and  the  collision  of  popular  discussion."* 

The  matter  really  at  stake,  then,  is  a  question  of  constitu- 
tional liberty ;  of  responsible  administration ;  of  the  mainte- 
nance of  common  right;  of  religious  consistency  and  charity; 
of  free  discussion;  of  avoidance  of  sectarian  domination;  of 
the  rights  of  the  Laity  in  the  Chiurch ;  and  of  Local  interest 
and  share  in  the  management  of  Local  affairs.     These  are  the 
true  matters  involved.     These  are,  indeed,  matters  of  real  and 
vital "  principle."  The  passing  of  a  compulsory  Act  to  prohibit 
any  Yestry  from  considering,  or,  however  much  it  may  wish  it, 
voting  for,  a  Bye-law  to  repair  the  church,  is  simply  to  lay  vio- 
lent hands  on  the  spirit  of  our  Institutions ;  to  help  in  the  sup- 
pression of  local  self-government,  responsible  management,  in- 
dependent thought,  discussion,  and  action,  and  simple  manly 
honesty ;  and  to  set  up  Bigotry  and  Intolerance  in  the  nine- 
teenth century  in  England,  to  the  overriding  of  civil  and  reli- 

*  Before,  p.  6,  note. 
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^ou8   liberty,  tolerance,  and  the  rights  of  the  Laity  in  the 
::hri8tiaii  Church. 

To  sum  up  the  whole  matter : — The  FarUh  alone  can,  by  the 
Lia^iY  of  England,  now  make  the  rate :  the  Parish  alone  can  deal 
prith  the  accounts  of  the  expenditure.     Those  who  desire  a 
'  repeal  of  the  Law  of  Church-Bates**  (as  it  is  phrased),  are  in 
reality  striving,  not  for  the  release  of  the  consciences  of  men 
from  an  imposition,  but  for  what  will  truly  be  a  new  form  of 
oppression;  namely,  the  coerced  prohibition  against  the  inhabi- 
tants of  any  place  spending  their  own  money  over  that  which 
they  may  think  for  "  the  general  good  of  the  Public  ;'*  the 
coerced  prohibition  against  the  practice  of  holding  the  chosen 
officers  of  the  Parish  responsible  to  those  who  choose  them ;  the 
coerced  prohibition  against  the  fact  and  opportunity  of  practical 
interest  in  and  discussions  on  the  many  important  matters  in- 
Tolved  in  the  duties  of  Parishes  and  Parish  Officers  and  Local 
neighbourhoods  in  general ;  the  coerced  prohibition  against  the 
exercise  of  rights  and  liberties  always  heretofore  enjoyed  by 
our  fathers  in  England ;  the  coerced  prohibition  against  the  re- 
cognition and  enjoyment  of  the  free  rights  of  the  Laity  in  the 
Church;  the  coerced  prohibition  against  that  healthy  Parish 
action  which  forms  the  Basis  of  our  national  system  as  a  civil 
iState — an  action  already  too  much  interfered  with  in  other 
respects,  but  which  at  present  remains  entirely  free  and  unfet- 
tered in  this  matter  and  what  arises  out  of  it.     Parish  action 
(where,  as  is  the  case  in  by  far  the  greater  number  of  Parishes 
in  England,  no  other  municipal  forms  exist)  now  constitutes  in 
England  the  soundest  and  only  school  for  educating  men  to 
understand  and  appreciate  the  business  and  conduct  of  public 
affairs ; — a  branch  of  practical  knowledge  which  no  books  can 
teach,  hut  which  has  hitherto  been  the  distinguishing  charac- 
teristic of  Englishmen,  and  which  is  absolutely  necessary  to  the 
maintenance  of  freedom  in  any  State,  and  to  the  ensuring  of  the 
Public  Safety.     The  coerced  prohibition  (which  the  opponents 
of  Church-Bates  seek  to  enforce)  of  the  responsibility  of  Church- 
wardens to  the  Parish,  of  free  discussion,  and  of  self-govern- 
ment, would  be  an  irreparable  blow  to  the  practical  freedom  of 
our  Institutions,  on  the  obvious  grounds  of  general  principle 
and  policy,  as  well  as  being  a  mere  act  of  restrictive  tyranny  in 
itself.    Such  a  Law,  be  it  observed,  will  be  simply  restrictive. 
It  will  confer  no  boon  nor  liberty :  it  will  deprive  of  a  power 
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of  independent  thought  and  self-reliance.  It  will  be  oi^  v 
prohibit  the  exercise  of  a  right  of  discussion  and  actaon  irhii£ 
now  exists. 

Instead  of  such  a  decision  as  that  in  the  Braintree  Cue  * 
giving  any  pretext  for  legislating  on  the  matter,  that  case  ^id 
the  door  on  even  any  excuse  for  legislative  interference.  It 
affirms  the  reality  and  soundness  of  the  Common  Law,  as  showi 
in  this  volume. 

All  pretence  for  any  legislative  interference  on  tbe  snbjer. 
of  church-rates  is,  in  fact,  taken  away  by  the  decision  of  tbt 
House  of  Lords  in  the  Braintree  Case.  It  now  rests,  beyoi^ 
dispute,  with  parishes  themselves,  and  with  them  onlj,  whether 
they  will  have  any  and  what  church-rate.  Statutory  dealm^ 
with  the  matter  will  only  afford  further  opportunity  and  eves 
necessity,  for  interference  with  the  free  action  of  local  sdl- 
government ;  and  will  thus  help  to  extend  and  strengthen  tk 
inroads  of  centralization  and  irresponsible  functionarism. 

There  is  no  doubt  that  those  who  entertain  feelings  of  reT^ 
rence  or  affection  for  the  special  doctrines  and  ceremonies  of 
the  established  church,  will  always  be  ready  to  support  its 
needs.  But  this  readiness  is  a  question  quite  apart  &om  that 
of  whether  or  not  the  Parish  church  shall  cease  to  be  a  cfaurdi 
which  is  the  free  right  of  every  man.t 

As  regards  church-rates  themselves,. there  is  no  doubt  that^ 
if  no  Act  interferes,  instead  of  the  increase  of  bitterness,  such 
feelings  will  be  much  lessened,  now  that  the  law  can  no  longer 
since  the  decision  in  the  Braintree  Case,  be  misrepresented,  as 
it  so  often  used  to  be.  It  is  clear  that,  so  long  as  any  minister 
and  the  members  of  any  creed,  £mcied  themselves  able,  or  were 
fancied  to  be  able,  to  enforce  compulsory  support,  unkindly  and 
unchristian  feelings  must  have  grown  up.  Human  infirmity 
showed  itself  in  the  assumption  of  a  tone  of  power  and  supe- 
riority. Bickerings  thus  became  frequent.  There  hence  grew 
up,  unquestionably,  less  care  to  conciliate,  and  to  win  the  sup- 
port that  springs  from  real  love  and  sympathy.  All  this  is  nov 
put  right  by  the  simple  re-declaration  of  the  Conmion  Law. 
What  cannot  be  claimed  haughtily  as  the  right  of  the  strongest 

*  Burder  v.  Yeley,  i  H.  L.  Cases,  679. 

t  There  is  no  pretext  for  oharoh-rates  for  the  churches  under  the  Gfaindi 
Building  Acts.  Tliese  want  all  those  characteristics  which  distinguish  Fkrish 
Churches.  And,  while  without  these,  they  have  pew  rents.  Thej  thm 
stand  precisely  on  the  footing  of  any  other  merely  sectarian  Meeting-houses. 
See  before,  pp.  S9-42  note. 
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s^ill  be  readily  yielded,  by  all  right-minded  men,  in  return  for 
b  "wider  range  of  actiye  Christian  sympathy  and  charity  in 
v^lxat  is,  plainly,  for  the  Common  Good  of  all.  Extraordinary 
Ls  it  is  that  the  question  should  ever  have  been  so  much  mis- 
xuderstood  as  to  have  been  contested,  its  authoritative  settle- 
ment has  removed  a  bone  of  contention,  which  has  interfered 
^T'ievously  with  goodwill  and  neighbourly  kindness. 

As  regards  the  making,  assessing,  and  levying  of  Church- 
irates,  the  same  course  is  to  be  taken  as  is  done  in  respect  to 
other  rates  made  by  the  Vestry.* 

The  Churchwardens  are  bound,  before  asking  for  a  Church- 
TR^te,  to  give  to  the  Vestry  an  exact  Statement  of  their  ac- 
counts, as  standing  at  the  time,  and  as  derived  &om  all  sources ; 
and  also  to  give  as  exact  an  estimate  as  they  are  able  of  the  ex- 
penses which  they  will  have  to  meet.    They  cannot  pay  money 
&rst,  and  then  ask  for  its  reimbursement.f    This  would  be 
neither  more  nor  less  than  an  attempt  at  irresponsible  manage- 
ment.   They  must  ascertain  what  their  expenses,  in  salaries, 
repairs,  and  all  other  legitimate  things,  are  likely  to  amount 
to  ;  and  then,  before  paying  any  one  of  these,  they  must  lay 
the  whole  estimate  before  the  Vestry,  and  ask  for  a  rate  to  en- 
able them  to  meet  them.  A  retrospective  rate  is  wholly  vicious 
in  principle,  and  bad  at  Law.^   There  can  never  be  any  excuse 
for  it,  as  the  obvious  course,  above  named,  is  the  one  which 
common  sense  and  common  honesty  alike  dictate. 

Though  no  Court  can  require  a  rate  to  be  made,  the  Court  of 
Queen's  Bench  will,  very  properly,  if  the  Churchwardens  fail 
in  their  duty,  grant  a  mandiimus,  requiring  them  to  summon  a 
Vestry  "  in  order  to  inquire  and  agree  whether  it  be  fit  that 
a  rate  should  be  made."§ 

*  There  is  Bometimes  a  pretence  at  **  confirmation  "  of  the  rate  by  the  Or- 
dinary. But  this  is  not  only  quite  unnecessary,  but  clearly  tmprqper,  and  a 
mere  illegal  assumption.  The  very  principles  on  which  the  rate  rests  prove 
this.  See  pp.  584-586.  If  the  ecclesiastical  Authorities  meddle  at  all  in  such 
a  matter,  it  should  be  to  see  that  the  parsons  fulfil  the  Law  which  requires,  as 
already  ahown,  that  the  Church  should  be  kept  in  repair  by  them.  See  be- 
fore, pp.  307,  808,  451.  t  See  pp.  102,  565,  606. 

t  R.  V.  Dursley,  5  A.  &  E.  15 ;  Piggott  v.  Bearblock,  4  Moore  P.  C.  0.  399. 
It  must  be  thus  retrospective  on  the  face  of  it.  If  some  items  only  are 
cdleged  to  be  retrospective,  the  matter  must  be  raised  on  the  allowance  of  the 
accounts.  See  R.  v.  Sillifant,  4  A.  &  £.  361 ;  and  B.  v.  Gloucester,  5  Term 
Hep.  346.    See  also,  after,  p.  606. 

§  R.  V.  St.  Margaret,  4  M.  and  S.  253  ;  and  see  E.  v.  Wix,  2  B.  &  Ad.  199. 
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There  have,  indeed,  been  some  Acts  passed  to  enable  Chsr.^ 
wardens  to  borrow  money  upon  the  credit  of  Churcb-B^^i 
But  this  is  only  in  very  special  cases,  and  always  with  the  rJ 
and  formal  previous  consent  of  the  parishioners,  in  conform^ 
with  the  Common  Law.*  And  the  rate  made  to  repay  tlh?  j> 
terest  and  principal  thus  borrowed,  must  always  be  made  osre 
distinct  from  the  Common  Law  Bate  itself.f 

It  has  been  already  shown,  in  an  earlier  chapter,  that  fd 
Notice  must  be  given  of  the  Vestry  Meeting  at  which  it  is  &i 
tended  to  ask  for  a  rate ;  and  that,  in  such  notice,  the  intentiit 
to  ask  for  the  rate  itself  must  be  stated. 

No  particular  form,  nor  set  words,  are  necessary  in  makk 
the  Bate.    It  is  sufficient  if  the  intention  and  purpose  are  o'r- 
yious  on  the  face  of  the  Bye-Law  granting  the  Bate.^ 

There  is  no  "allowance"  nor  "  publication"  of  a  Church-Bate . 
its  validity  resting  entirely  on  its  being  made  in  open  Yestrt. 
after  full  notice  given  of  the  intention  to  propose  it.§ 

When  made,  the  rate  should  be  forthwith  collected ;  ||  aci 
Notice-Papers  should  be  sent  round  as  in  case  of  other  rates.*^ 

None  of  the  Acts,  as  to  either  appeals  or  compounding,  ap- 
plies to  the  case  of  Church-Bates.  The  appeal,  in  any  case  o: 
alleged  unequal  or  unfair  rate,  will  therefore  be  to  the  Vestry  or 
Assessment  Committee.  The  legality  of  the  rate  itself  may  of 
course  be  disputed  on  any  case  of  distress  for  nonpayment. 

It  has  been  already  seen,  that  the  Common  Law  provider 
fully  efficient  remedies  for  recovery  of  the  rate.**  It  will  be 
necessary,  however,  that  the  Collector  be  appointed  by  express 
and  specific  vote  of  the  Vestry ;  and  that  his  appointment  in- 
clude, in  specific  terms,  the  power  to  distrain  for  nonpayment. tt 
The  Churchwardens  cannot  themselves. appoint  a  Collector  with 
such  powers. 

The  statute  of  63  Geo.  III.  c.  127,  s.  7,  made  provision  for 
the  issue  of  a  summons  to  defaulters,  whereupon  an  "  order '' 
for  payment  m&y  be  made.     The  disobeyment  of  this  order  u 

•  58  060.  III.  c.  45,  88. 59,  60,  61 ;  59  Geo.  lU.  c.  134.  as.  14,  24,  25,  40; 
5  Geo.  TV.  c.  36.   See  Rogers  v.  DaveimDt,  1  Modern,  286  ;  also,  after,  p.  606. 

t  R.  r.  Pembroke,  5  A.  &  £.  608 ;  R.  v,  Abney,  28  L.  JL  M.  C.  154 ; 
Smith  V.  DeightoD,  8  Moore  P.  C.  C.  179. 

t  R.  f.  Crook,  Q.  B.  29  Jan.  1857.    See  also,  R.  v.  Byrom,  12  Q.  B.  82]. 

§  See  before,  pp.  561.  567. 

11  See  R  V.  Crook,  Q.  6.  29  Jan.  1857.  H  See  pp.  567,  595  note*. 

**  Before,  pp.  178,  179,  564,  586  noU,         ft  See  the  case  on  p.  584. 
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"to  "be  followed  by  a  distress -warrant.     The  person  affected  has, 
Ho^^eyer,  under  the  same  Act,  an  appeal  from  the  order  of  jus- 
ibices  to  the  quarter  sessions.     But  this  is  a  much  less  effi- 
cient and  less  responsible  method  than  that  provided  by  the 
Oommon  Law,  as   already  stated.      It  is  no   safer  for  the 
iratepayer,  as  no  distress  can  ever  be  made  until  after  de- 
^nand  of  the  rate ;   while  the  sense  of  responsibility,  in  the 
X^arish  authorities,  is  kept  more  alive  by  the  Common  Law 
method.*      Moreover,  this  Statutory  remedy  is  a  perfectly 
futile  one,  as  the  Justices  cannot  proceed  against  any  one  who 
chooses  to  say  that  he  disputes  the  validity  of  the  rate,  or  his 
o'wn  liability,  however  absurd,  frivolous,  or  inconsistent  the  pre- 
tended grounds  of  disputing  either  of  these  may  be.f 

It  is  quite  plain,  therefore,  that  the  only  practical  method  to 
adopt,  and  that  which  must  be  most  satisfax^tory  to  aU  concerned, 
if  they  be  honest,  will  always  be  the  Common  Law  method,  of  a 
Collector  appointed  by  Vestry,  with  proper  powers,  as  already 
pointed  out. 

It  must  be  always  remembered,  however,  that,  whatever 
means  be  adopted  to  collect  the  rate,  these  can  only  be  put  in 
motion  after,  and  as  a  consequence  of,  the  fact  that  the  inhabi- 
tants, in  full  Vestry  assembled,  have,  by  their  own  voluntary 
act  and  assent,  taxed  themselves  to  such  a  Eate.:|; 


Note  on  fhe  Purposes  of  Church  Undotcments. 

It  seems  neoess&rj,  in  order  to  prevent  misapprehension,  to  notice  here 
the  attempt-s  that  have  been  made  to  evade  the  plain  language  of  the  ancient 
records  of  the  Law,  as  to  the  original  liability,  of  the  fruits  of  Benefices  for 
the  maintenance  of  the  fabric  of  the  Church,  and  of  the  Poor.    The  former 


*  What  is  said  on  another  matter,  abready  referred  to,  p.  405,  applies  here : 
that  "as  for  the  great  power  that  it  seems  to  allow  to  these  [officers],  it  is 
at  their  own  peril  if  they  [distrain  any  man  who  is]  not  really  [liable]." 
Yaughan  v.  Attwood,  1  Modem  Rep.  202. 

t  Dale  V.  PoUard,  10  Q.  A  604  ;  R.  v.  Crook,  Q.  B.  29  Januaiy,  1857. 

X  See  Smith  v.  Deighton,  8  Moore  P.  C.  C.  179.  The  soundly  constitu- 
tional terms  of  the  considered  judgment  in  the  case  of  R.  v.  Dalby,  3  Q.  B. 
603,  are  well  worthy  to  be  remembered.  They  involve  the  whole  Principle. 
"  It  does  not  appear  that  the  Foston  people  were  summoned  to  consider  of 
the  rate  :  which  would  make  the  rate  invalid,  if  the  custom  required  it ;  if 
the  caiftom  does  not  require  it,  the  custom  cannot  be  legal." 
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is  alluded  to  aboTe,  pp.  S08,  485,  451,  583 ;  the  IftUer  befise,  ppc  2^  V 
144,  308,  451. 

MThat  Henry  YIIX.  got  posBession  of  (see  before,  p.  144)  were  landed  if 
perties  giren  and  held  in  absolute  and  positiTo  truat ;  and  "were  thaa  d^'. 
from  the  tithes.  An  examination  of  the  "  Valor  Scdesitutiem*^'^  Msd*  ^ 
consequence  of  Stat.  26  Hen.  YIII.  c.  8,  will  best  make  this  imda«t^' 
In  general  language,  however,  the  distinction  is  not  of  moment ;  as  tfapSK 
and  robbery  hare  been  equally  great  in  respect  to  both  claases  of  prc^KstL 

Three  tracts,  published  by  Archdeacon  Hale  in  1832,  1833,  and  IJS3T,« 
"  the  supposed  existence  of  a  quadripartite  and  tripartite  division  of  ti^ 
in  England,"  and  on  '*  the  antiquity  of  the  church-rate  system,"  is»  -y 
taken  as  best  representing  these  attempts  at  evasion.  I  shall  best  ifBd 
these  and  all  other  such  attempts,  by  simply  bringing  together,  witlii?it  ot- 
tering on  controrersy,  quotations  from  documente  extending  over  moRtkac 
eight  hundred  years  ;  whidi,  though  not  all  that  could  be  cited,  am,  &tK 
their  character,  such  as  must  carry  oonTiction  to  every  honest  man. 

Archdeacon  Hale  does  not  seem  aware  of, — or,  if  aware  of^  he  srcijv 
quoting, — some  of  the  most  striking  of  the  authorities  that  have  been  afaestr^ 
cited  in  this  book ;  and  which,  alone,  negative  his  fiusts,  and  neutraBK  he 
argumente.  As  to  some  authorities,  which  he  attempts  to  evade  by  aoti:^ 
forth  alleged  uncertainties  as  to  their  origin,  he  forgets  that  it  is  the  &et  i 
the  unquestionable  existence  of  those  authorities  which  has  to  be  deslt  vitL 
Whoever  were  the  authors  of  the  Canons  of  Egbert  and  .£Ifi-ic  (see  be£»c 
p.  308  note),  those  documente  unquestionably  exist,  and  have  for  centiiiv> 
been  accepted.  The  pointe  contained  in  them  clearly  indicate,  then,  the  Is* 
and  opinion  of  the  times  from  which  they  have  come  down  to  as.  Wm* 
ten  and  preserved  by  ecclesiastics,  it  is  certein  that  their  testimony  is  nnia- 
peachable  in  whatever  concerns  the  Church's  liability.  Moreover, — a  mofi 
importent  hd, — the  great  Commentetors,  Acton  (or  Athon)  and  Lynd- 
wood,  treat  the  main  point  which  is  involved  as  being  nmqneeHonaiUe  sbJ 
notorious  ;  a  fiict  which  is  conclusive  in  itseM^  but  which  has  escaped  Ar^ 
deacon  Hale's  observation, — or,  at  any  rate,  his  remark. 

The  argument  which  the  Archdeacon  seeks  to  raise  against  the  right  d 
the  Poor  in  the  fruits  of  benefices,  amounte  to  no  more  than  a  quibUe,  ani 
certainly  a  very  unworthy  one.     The  Trustees  under  a  marriage  settlement 
or  those  of  any  Public  Charity,  undoubtedly  have  the  technical  legal  fitk : 
but  who  will  venture  to  pretend  that  they  have  the  absolute  right  to  thp 
property,  and  that  the  claim  of  the  children  or  the  Charity  on  them  k  not 
an  obligatory  one  P    Yet  such  is  the  only  argument  by  whicdi  the  rig^t  of 
the  clergy  to  the  absolute  enjoyment  of  church  endowments,  can  be  msin- 
tained  by  their  stounchest  advocate ;  who  actually  affirms,  in  the  ftce  of 
the  aathorities  that  have  been  and  will  presently  be  quoted,  that  *'  the  eoa* 
stitution  recognizes  no  other  right  of  the  poor  to  share  the  revenues  of  liv 
clergy,  than  that  which,  according  to  the  present  practice  of  the  beneficed 
cbrgy,  they  most  amply  enjoy."  (Tract  L  p.  41.)     It  will  be  seen  that  the 
poor  have  as  absolute  a  right  to  a  portion  of  the  fruite  of  boiefices,  as  the 
deigy  have  to  any  part  whatever  of  those  frodte. 

**  The  custom  is,  that  whatever  is  given  [to  the  Church]  shall  be  dividAi 
into  four  parts  :  one  to  the  Bishop  and  his  family  ;  the  second  to  the  ckrucf; 
the  third  to  the  poor ;  and  the  fourth  to  repair  the  church."     [Mos  antesn 
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• 
«e<iiB  apostolioB  est,  ordinatis  episcopis  pneoepta  tndesreutiHomtUsiipendio 

j^JLodr  aceeditf  quatuor  debeant  fieri  portionofl :  una  Tidelicet  cpiecopo  et 
fajxiiluB,  propter  hospitalitatem  atque  suBceptionem ;  alia  clero ;  tertia  pau- 
pen1>n8  ;  quarta  ecdesiis  reparandis.]  Pope  Gregory's  reply  to  Augustine, 
▲.!>.  593.  Smith's  Bede,  p.  62.  This  is  stated  as  the  utnal  eourte.  For 
special  reasons,  that  custom  was  not  to  be  immediately  applied  in  England 
by  Jl^u^^tine,  as  to  the  Bidhop*8  share  at  least :  but  it  is  plain  that,  as  to 
tVie  other  matters  embraced,  the  usual  course  would  apply.  It  will  be  seen 
lli&t,  in  the  opinion  of  the  most  eminent  Canonists,  it  did  apply. 

Tlie  Bishops  in  England  being  otherwise  largely  endowed,  their  share 
in  the  tithes  seems  never  to  haye  been  ia  practice  with  us.  Hence  the 
qucuIripetrtHe  division  became  here  a  Mpariite  one ;  though  it  seems  pro- 
bable that  it  was  still  a  fourth  of  the  whole  (and  not  a  full  third)  that  went 
to  the  repair  of  the  Church,  and  a  fourth  to  the  poor,  as  stated  in  the  pre- 
ceding quotation.  See  the  aUusions  of  Acton  and  of  Lyndwood,  presently 
quoted. 

"  The  tithes  shall  be  divided :  and  one  part  shall  go  to  the  ornamenting 

of  the  church ;  the  second  to  the  use  of  the  poor  and  of  strangers  ;  the  third 

to  the  prieste  themselyes." — Canons  of  Egbert,  a.d.  750,  quoted  before,  p. 

306,  from  Spelman.    Archdeacon  Hale  himself  says  that,  "  in  matters  both 

of  secular  and  ecclesiastical  antiquity/*  the  authority  of  Spelman,  "  stands 

pre-eminent."     (Tract  ii.   p.  42.)     Spelman  admits  this  Canon  without 

question.     He  even  adds,  as  illustrating  the  great  authority  recognized, 

from  the  earHest  times,  to  attach  to  these  Canons,  that,  notwithstanding 

the  destruction  by  fire  of  several  of  the  ancient  copies,  there  yet  remained, 

in  his  time,  many  copies,  beautifully  written,  and  of  the  highest  antiquity. 

[Certum  est,  magno  olim  fuisse  pretio ;  nam  post  veterum  manuscriptorum 

codicum  insignem  cladem,  qus  Coenobiorum  subsequuta  est  catalysim,  su- 

persunt  hodie  diversa  earundem  exemplaria,  splendid^  quidem  et  antiquissi- 

m^  exarata.] — Conciha,  p.  275. 

'*  We  have  also  ordained  %  that  every  bishop  repair  the  house  of  God  in 
his  own  [district] ;  and  also  remind  the  king  that  all  God's  churches  be  well 
provided  [endowed],  as  is  rery  needful  for  us." — Ecclesiastical  Laws  of 
King  Edmund,  A.l>.  940-946  (Thorpe's  ed.  1840).  This  passage  is  wrongly 
quoted  by  Archdeacon  Hale.  The  Utter  part  of  it  seems  unquestionably  to 
refer  to  securing  a  sufficiency  of  endowments  towards  maintaining  the  repair 
of  all  churches.    This  order  was  put  forth  by  a  Synod  of  Bishops. 

"And  we  enjoin  that  the  priests  so  distribute  the  people's  alms,  that  they 
do  both  give  pleasure  to  God,  and  accustom  the  people  to  alms.  And  the 
right  is,  that  there  be  appropriated  [m&n  becssce]  one  part  to  the  priests ;  an- 
other part  to  Church-repair  ;  the  third  part  to  the  poor." — Canons  enacted 
under  Edgar,  A.I).  959-975. 

"  Respecting  tithe :  the  king  and  his  witan  have  chosen  and  decreed,  as 
is  just,  that  one  third  part  of  the  tithe  which  belongs  to  the  church,  go  to  the 
reparation  of  the  church  [cipic-bot«]  ;  and  a  second  part  to  the  servants  of 
God ;  the  third  to  God's  poor,  and  to  needy  ones  in  thraldom." — Laws  of 
Ethelred,  IX.  s.  6,  a.d.  978-1016.  This  passage  is  strikingly  illustrated 
by  another,  contained  in  another  part  of  the  same  body  of  Laws,  distin- 
guished as  those  of  the  '  Council  of  Enham  :' — "  If  a  '  god-bot'  [penalty  to 
God]  shall  arisey  which  the  wise  secular  witan  may  have  set  as  a  penalty, 
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this  belongs  lawfidlj,  bj  the  direction  of  the  bishops,  to  the  bisyias 
pnyers,  to  the  behoqf  of  the  poor,  and  to  the  reparation  of  ckmrckee, 
the  instruction  and  to  the  clothing  and  to  the  feeding  of  thoee  wAc 
Ood,  and  for  books,  and  for  bells,  and  for  church  garments.'* — Ih.  TL  ».4: 
In  the  Laws  of  Canute,  the  liabditj  to  the  repair  of  cantlfa,  bridges.  <' 
(see  before,  pp.  104,  462,  469),  is  expliciUj  stated ;  and  these  beiag  ^r--i 
obligations,  a  penalty  is  affixed  if  the  fulfilment  of  the  obligatioii  is  iteglsifss. 
But  it  is  a  remarkable  confirmation  of  the  fact  that  no  eeparate  Uafas^  xs- 
isted  on  any  persons,  except  thoee  actually  ta  poseeeeiom  of  Chmrek  ems^r^ 
meiUe^  to  the  repair  of  Churehes,  that,  though  an  allusion  to  the  xcpa^'* 
Churches  immediately  follows,  no  penalty  is  there  mentioned.  The  tjti- 
being  already  in  part  appropriated  to  this  purpose,  the  characterisck^  et. 
correct  expression  is,  simply,  that,  as  a  matter  of  Uct,  all  persons  hdp  v 
wards  this  repair, "  according  to  (or,  by  means  of)  the  right  *'  [mib  fnltrej ;  & 
phrase  which  clearly  exeludee  the  imposition  of  any  separate  enlarge  car  cht- 
gation,  in  this  regard,  on  the  parishioners.  "  The  right "  ia,  the  pail  ol^- 
tithe  which  was  thus  appropriated.  The  following  is  the  passage : — "■  If  isy 
one  neglect  the  repair  of  fortifications,  or  of  bridges  and  highways,  crc' 
military  duty,  let  him  make  amends  [penalty]  with  one-hundred  and  tTer7 

^     shillings To  the  church  repair  shall  all  folk  help,  bj  means  d  ^ 

I    right."— Laws  of  Canute,  s.  66,  A.D.  1017-1035. 

"  The  tithes  shsll  be  divided  into  three  parts ;  one  to  the  repair  of  ibr 
Chureh ;  the  second  to  help  the  poor ;  the  third  to  Gk>d's  Ministers,  w^ 
attend  the  chureh  there."—  Canons  of  iElfric,  a.d.  1052,  quoted  befca«,  p 
308  note.  The  remark  as  to  the  Canon  of  Egbert,  aboye,  applies  here  alfc 
What  obligations  have  always  been  imposed  on  the  Clergj,  in  respect  a 
the  services  of  the  Church,  in  return  for  the  share  of  the  tithes  thus  app> 
priated  to  them,  has  been  already  shown,  pp.  451-4^6. 

"  As,  iu  the  house  of  GK>d,  nothing  ought  to  be  unbecoming,  we  enjois 
that  the  parsons  and  ricars  of  the  churches  shall  take  care  to  make  provisii^ 
according  to  the  respective  incomes  of  each,  as  reason  dictates,  and  approved 
custom  demands,  whensoever  the  churches  which  need  repair  are  han^  k- 
paired."    [Cum  in  domo  orationis,  qua  domus  Dei  nuncupatur,  nihil  debes! 
esse  indecens,  nihil  inordinatum,  prsdpimus,  ut  persons,  et  vicarii  eccka- 
arum,  studeant  providere  secundum  oompetentes  eis  pensiones,  prout  rat^) 
dictitat,  et  consuetude  approbata  postulat,  quatenus  eocleaise,  qnae  repan- 
tione  indigent,  reparentur.] — Canon  YI.  of  1195,  i.  WiUdns'  Concilia,  p.  5(& 
In  1240,  a  large  body  o'f  the  clergy  replied  to  some  demands  made  aposi 
them  by  the  Pope's  legate,  almost  in  the  identical  words  of  the  Canon  oc 
^Ifnc  just  quoted : — "  The  endowments  of  churches  have  been  made  ev 
fixed  uses :  namely,  of  the  church  [fabric],  of  the  ministers,  of  the  poor." 
[Item  cum  ex  auctoritatibus  patrum  sanctorum,  fructus  ecclesiarum  in  cartas 
usus, — puthy  ecolesise,  ministrorum,  et  pauperum, — siut  deputatL]    Arch- 
deacon Hale  wholly  misrepresents  this  important  passage,  omitting  the  t?it 
significant  "putd."    The  same  reply  of  these  clergy  goes  on  to  state,  thai 
'*  the  churches  were  endowed  on  the  special  condition  that  the  rectors  should 
entertain  hospitality  of  poor  as  well  as  rich,  of  laity  as  weU  as  dei^.' 
[Esedem  ecclesijB  sint  per  eosdem  patronos  terrarum  ac  reddituum  propter 
hoc  specialiter  coUationibus  dotatse,  aut  ditate ;  ut  rectores  earum  suecipi- 
ant  hoBpites  tarn  divitum  quam  pauperum,  sustinentes  hospitalitatem  tarn 
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adoorum  quam  clmoorum,  secundam  suas  fiumltates,  locorum  exigente  con- 
suet^udine.]— ICstthew  PariB,  p.  478  (ed.  1684). 

Xn  1246  the  clei^  of  England  again  drew  up  a  reply  to  certain  demands  of 

t.'i:ke  X'ope ;  in  which  reply  they  enumerated,  as  part  of  the  obUgation9  t-o  be  diB- 

oHax'ged  out  of  the  incomes  receiyed  by  them,  the  "  showing  great  hospitality, 

and  giving  prorisions  to  the  poor  inhabitants  "  [sit  obtentum  et  de  consuetu- 

dine  obeerratum,  ut  rectores  eecleeianun  parochialium  hucusque  vald^  hos- 

'pit^ales  eztiterunt,  et  paroohianis  ad  inopiam  vergentibus  alimenta  preebere 

oo:n8ueTerunt] ;  and  that  "  a  apedal  ohUgatUm  on  those  incomes  consisted 

xsx  the  reparation  of  the  churches  and  the  ornaments  Uiereof "  [ecclesin  one- 

xi'bus,  CON8I8TSNTIBUS  in  pensionibus,  pnelatorum  procurationibus,  et  eccle- 

^art»9»  et  omamentorum  reparatione.'] — Matthew  Paris,  p.  626. 

In  articles  prepared  by  Archbishop  Boniface,  a.d.  1257,  who  has  been  al- 
Teculy  alluded  to, — ^which  articles,  although  disallowed,  afford  to  us  on  that 
account  but  the  more  unimpeachable  testimony  on  this  subject, — ^it  is  ex- 
pressly stated,  that  "  if  the  parishioners  are  cited  for  refusing  to  contribute 
to  the  repair  of  the  church,  Aprohilntion  is  granted  by  the  King's  Court." 
[Si  petatur  pecunia  ad  ecclesiam  cooperiendam,  yel  coemeterium  daudendum, 
et  parochiani  ad  hujusmodi  pnestanda  extiterint  rebelles ;  si  conveniantur 
(M>ram  loci  ordinariis,  statim  porngitur  regia  prohibitio.] — ^Art.  xxyiii.,  Wil- 
kins'  Concilia,  voL  i.  p.  728.     This  was,   of  course,  because  the  demand 
i^as  unlawful.    See  as  to  these  Articles,  Coke,  2  Inst.  599. 

It  has  already  been  seen,  that  by  one  of  the  Canons  of  Othobon,  made  in 
the  Council  of  London,  a.d.  1268,  the  clergy  were  required  to  '*  maintain 
and  restore  the  buildings  of  the  churches  at  their  own  expense "  (before, 
p.  307,  note  f ).  A  Canon  of  Archbishop  Edmund,  a.d.  1236  (Lyndwood 
p.  250),  is  very  precise  to  the  same  effect ;  its  very  titb  being,  "De  EcclesOs 
csdifleandis" 

It  appears,  by  a  short  clause  introduced  at  the  end  of  this  Canon  of 
Othobon,  that,  in  some  pUusee,  the  custom  of  the  Parish  repairing  the 
naye  had  then  grown  up.  But  that  the  instances  must  haye  been  yery  rare, 
is  plain,  both  from  the  way  in  which  it  is  put  in  this  place,  and  from  the 
facts  which  follow.  The  comment  of  the  annotator  confirms  this.  This  is 
further  confirmed  by  a  Canon  of  Archbishop  Stratford. — Constitutiones 
Proyinciales,  p.  50. 

By  a  Canon  of  Archbishop  Peccham  (ad.  1281),  the  absolute  duty  of  the 
rectors  to  proyide  for  the  poor  was  again  affirmed. — Lyndwood,  p.  133 ;  and 
Const.  Proy.,  p.  26. 

The  Statute  of  Circumspeete  agatis  (ad.  1285) — quoted  by  Archdeacon 
Hale,  with  a  strange  peryersion  of  the  facts,  as  a  Law  for  Churdi-rates ;  with 
which  it  has  nothing  in  the  world  to  do — seems'to  allude  plainly  to  the  dis- 
putes which  had,  eyen  then,  grown  up,  as  to  what  part  of  the  obligations, 
all  belonging  to  the  clergy,  should  be  discharged  by  the  rector,  and  what 
by  the  yiear ;  the  bishops  being  bound  to  see  that  their  respectiye  obliga- 
tions were  fulfilled.*  Hence  it  speaks  of  "  the  bishop  punishing  for  a  church 

*"Proyideat  diocesanus,  pensata  ecclesiie  facultate,  utrum  tncttrius  onera 
eodesuB  subire  debeat,  an  persona,  an  ea  simnl  debeant  uterque  hsBO  confi- 
oere."— Constitution  of  Archbishop  Stephen  (a.d.  1222).  Const.  Proyin., 
at  end  of  Lyndwood,  p.  3  $  and  see  before,  p.  307. 

2  B 
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not  made,  a  oemelerf  not  endoeed,  a  ofaiirdi  moovwed  or  not 
niflhed."    [Si  pneUtuB  puniat  pro  eocdesiA  non  ftetil, 
eoelasiA  diMXM>pert&,  tbI  non  deoenter  omati.] 

"  It  is  enjoined,  that  the  clergy,  aooording  to  their 
jaeUedto  diatribute,  yearly,  a  fixed  amoont  to  thepoor  of  tbetr 
penalijf  of  gequettraHon.**  [Hujus  approbatione  ooneHii  statwimna,  fiMw  rr- 
ligion  in  nottri  prorinciA  benefteta  ecclesiaetica  obtoMntee^ 
ficiomm  hujnsmodi  fiKniltates,  annis  singnlis,  panperibus  pai^odii 
ciormn  eomndem,  certame  leemosyniB  quantitntem,  ordinanomB 
looonim  moderanda  arbitrio  per  ipMs  episcopos  diBtriboae, 
per  poBnam  seqiiestrationis,  et  Bubtraetionis  frnctanm,  et  profottui^  hr 
neftoiorain  hujusmodi,  donee  in  prsmiasiB  paruerint  eompctenter.} — Obsb 
of  Ardibishop  Stratford,  1842.    Lyndwood,  pp.  188, 134. 

The  iS](atefo  of  Cor&Ztf  (a.  i>.  1806)  has  been  afaoady  quoted  (bofen,  p.  SB  : 
which  specially  states,  that  churches  were  endowed  **  to  the  imietU  [aaisr 
other  things]  that  sick  and  feeble  men  might  be  maintained,  and  hoqafis^ 
almsgiving,  and  other  charitable  deeds  be  done." 

The  Statute  25  Edw.  III.  (k,  D.  1350)  has  also  been  quoted  (befon,  p, » 
which   declares  "  the  Church  of  England  to  have  been  founded  [aBta-« 
other  things]  to  make  hospitality,  alms,  and  other  works  of  <diarity ; — oM 
that  possessions  were  assigned  to  sustain  the  same  cftar^e." 

In  the  Stotute  8  Rich.  II.  c.  8  (a.  d.  1880)  it  is  dedaied,  that  wbnew 
"  Churches,  etc.  were  founded,  to  the  intent  the  benefices  should  be  givea  r?" 
honest  and  meet  persons  of  the  realm,  to  serve  and  honour  Ood  diKgefifth- : 
and  also  to  keep  hospitality ;  etc." ;  but  the  same  have  become  perrearted  by 
persons  who  "  only  thereof  have  and  take  the  emoluments  and  temped 
profits,  not  having  regard  to  the  spiritual  cure,  nor  to  the  other  <jiare«s  i^^ 
the  same  benefices  pertaining  or  belonging  [see  before,  from  M.  Pans] ;  bet 
manifestly  suffer  the  noble  huUdings^  in  old  times  there  mad^^  whoilf  h 
fall  to  decay  [thus  clearly  showing  that  the  maintaining  theae  waa  tJba 
held  to  be  one  of  the  ^  charges  to  the  benefices  pertaining ']  ;  whereby  tbr 
Divine  Service  is  greatly  diminished,  etc." 

The  Statute  15  Bicli.  II.  (a.d.  1891)  required  that  a  definite  propor^cnst^ 
"  sum  of  money  shall  he  pa^d  and  distributed,  yearly,  of  the  fruits  and  pro- 
fits of  the  same  churches,  by  those  that  shall  have  the  same  churches  a 
proper  use,  nnd  by  their  successors,  to  the  poor  panshioners  of  the  ssid 
churches,  in  aid  of  their  lives  and  sustenance,  for  ever."  See  before,  p.  80. 

Acton  or  Athon,  the  commentator  on  the  Canons  of  Othobon,  (a.  ix  1290) 
says,  in  the  most  explicit  manner : — "  Of  common  riffhtf  the  fabric  or  repara- 
tion of  the  church  pertains,  at  this  day^  to  the  Rector,  who  has  the  fourtii 
part  [of  the  tithes],  set  <uidefor  the  fabric  qf  the  OAweA.  So  that  the  laitv, 
of  common  right,  are  not  compellable  to  this.  But,  by  eustom.,  the  laity  s» 
liable  to  this  reparation.'*— Const.  Otbob.  p.  118.    See  before,  pp.  308^  309i 

The  same  Commentator  says,  in  another  place,  concerning  the  alma  due  to 
the  poor,  that  these  "  seem  in  truth  to  be  a<  least  one  fourth  of  the  incoiae 
of  the  Church."     Const.  Othob.  p.  126. 

Archdeacon  Hale  does  not  cite  either  of  these  passages.  Thej  would 
have  been  fatal  to  the  argument  he  seeks  to  maintain. 

Lyndwood,  the  elaborate  Commentator,  and  universally  acknowledged  sa- 
thority,  on  the  Canons  of  the  English  Church,  writing  in  1422,  says  : — "  Hie 
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rerpaaraiionof  the  Church  pertains,  bff  common  rigkit  to  him  whoreoeivee  that 
foux^h  part  [of  tiie  tithes]  which,  from  of  old,  was  msngwed  to  the  fabric 
xyf  the  cA«areA.  And  so,  ly  oonMnofi  tight^  tiiis  pertains  to  tiie  rector,  who  has 
t^>ukt>  fourth  part,  omA  mi9t  to  ike  pmrigkionen,  Cuetom,  indeed,  transfers  the 
l>ux-th0ii  of  repair,  at  least  of  the  nare,  to  the  parishioBers,  and  so  of  the 
oheuicel  sometimes.  And  this  cuttom  the  parishioners  ought  to  be  obliged 
t>o  keep,  irwRRE  sircH  is  thb  oubtoh." — Ljndwood,  p.  63  (ed.  1679). 

Tn  aiK>ther  plaoe,  commenting  on  an  attempt  of  Archbishop  Winohdsey, 
(▲.!>.  1905) — the  Tery  character  and  terms  of  which  proye  its  novelty — to 
impoae  certain  charges  on  the  Parishiotiers,  this  eminent  Canonist,  himself 
^n.  eodeaiastic,  uses  this  remarkable  language : — "  As  to  what  he  says,  that 
^Ke  repair  of  the  nave  of  the  chnrdi  pertains  to  the  parishioners,  this  must 
be  understood  as  [alluding  to  where  it  is  so]  by  outtom ;  for  it  it  otkerwite 
€>f  common  right.** — Lyndwood,  p.  263. 

Again,  as  if  to  leave  the  case  free  from  possible  doubt,  he  says,  in  another 
place,  on  the  Constitution  of  Edmund  above  referred  tO; — "The  custom 
ceasing,  raoourse  must  be  had  to  the  portion  [of  the  tithes  as  before  shown] 
set  apart  for  the  Church  ;  and  so  he  will  be  held  to  the  Repair,  mho  receives 
that  portion.  Where  there  is  no  cnetom,  nor  such  a  portion  assigned  to  the 
fabric,  or  that  portion  is  not  enough  ;  then  thoee  who  hold  ihe  beneflcee  of 
the  Church  have  to  do  the  repetir" — Lyndwood,  p.  250. 

Archdeacon  Hale  cites  none  of  these  passages.  They  would  entirely  up»et 
hie  attempt  to  deny  the  actual  History  and  Law  of  Church  endowments. 

Thus,  however,  these  great  Canonists  not  only  admit  but  errphaticaUy  de- 
dare  t)iat,  at  LaWj  and  by  Common  lUffht,  it  is  the  Rector  who  is  liable  for 
the  repair  of  the  whole  fabric  of  the  Church ;  and  that  it  is  only  by  custom, 
and  v^ere  such  a  custom  has  grown  up  and  exists,  that  the  parishioners 
have  taken  the  repairs  upon  themselves. 

It  has  been  already  seen,  by  the  oldest  cases  on  the  subject  preserved  in 
the  records  of  the  Courts  of  Law,  that,  during  the  very  same  time  that  the 
documents  above  quoted  were  being  penned,  the  Courts  knew  nothing  of 
any  obligation  on  the  Parish  to  repair  the  Church ;  but  so  completely  the  con- 
trary, that  they  only  supported  Bye- Laws  for  a  Rate  to  repair  the  Church, 
on  the  ground  of  the  analogy  of  the  making  of  such  a  rate  to  other  powers 
of  a  similar  nature,  exercised  by  the  Parish  according  to  Common  Law.  Bee 
before,  pp.  4&-50  and  note,  584-586  and  notes. 

In  the  quotations  thus  given,  it  has  been  obviously  most  convenient  to 
give,  in  one  group,  those  relating  to  the  right  of  the  poor  in  the  income  of 
the  church,  and  those  relating  to  the  repair  of  the  church  fabric.  Some  of 
them  include,  according  to  circumstances  and  their  main  object,  one  of  these 
things ;  some  the  other ;  some  both.  The  general  result  is  not  capable  of 
evasion,  as  to  either. 

The  spirit  indicated  through  these  quotations,  has  ab-eady  been  shown  to 
have  been  re-declared,  as  regards  the  poor,  in  the  Injunctions  of  Elizabeth 
and  Edward  YI.  (before,  p.  95  and  note).  The  Statute  25  Hen.  YIII.  c.  25 
might  have  been  quoted  to  the  same  effect.  But  further  illustration  seems 
needless. 

The  proposition  stated  as  to  Church-Rates,  at  the  beginning  of  this  Section, 
and  before,  pp.  435,  436,  has  been  thus  conclusively  established.  It  will  be 
more  than  ever  dear,  from  these  quotations,  that  the  Church  in  England,  as 
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gn  Instifcatioii,  ms,  in  its  foundation, — ^as  it  should  be  the  aim  of  iB  forf 
men  to  make  it  in  reality — ^the  Chmtek  of  the  People.     The  quofcatioBB  tkc 
hare  been  here  bronght  together,  are  entirelj  consiatent,  and  are 
onlj,  with  the  &cts  as  to  Bates  that  hare  also  been  eatablished  in  the 
Volome.    Those  &ots  and  the  above  quotations  throw  matnal  light  enoe 
another. 

As  regards  the  &bricof  the  Church,  it  seems  plain  that  the  enoraachBA 
by  which  the  mainteoanoe  of  this  has  gradually  got  thrown  off  the  froiis^ 
the  benefices,  originated  in  the  Tery  frequent  squabbles  (no  other  woid  od 
be  properly  used)  between  Bectors  and  Y icars,  as  to  who  Bh<wi]d  her  tbt 
burthen  of  the  obligations  attaching  to  the  benefice.  (See  abore^  p.  601,  me^\ 
Of  these  squabbles  several  examples  hare  already  been  giTen,  and  inii^B»' 
rable  ones  might  be  added.  In  the  meantime,  while  they  were  going  OB,tlie 
&bric  fell  into  neglect  and  disrepair ;  and  sooner  than  see  thia  happen,  tk 
parishioners,  from  time  to  time,  of  their  own  free  will,  did  the  needfial  le^ 
pairs  (see  before,  pp.  809, 588);  and  the  Oourts  of  Law  yery  properly  u|Ui 
their  jxwer  and  right  to  do  so.  The  holders  of  the  fruits  of  benefices  toot 
advantage  of  their  own  wrong,  and  by  degrees  habitually  left  the  pan^ 
ioners  no  resource,  but  themselves  to  keep  in  repair  the  part  which  tkv 
used — ^namely,  the  nave.  Thus  the  pretence  of  a  custom  grew  up  ;  thoa^ 
the  actual  Statutory  Law  of  the  church  remained  all  the  time  imperative  aai 
unaltered  (compare  pp.  301  mote,  453  note).  See  also  p.  446,  as  to  the  date 
necessaiy  to  a  sufficient  custom ;  which  cannot  be  inferred  here  (see  befaie, 
p.  42),  because  the  actual  &cts  to  the  contrary  remain  speoificadly  reeor&d.      I 

It  is  no  less  plain  that,  if  any  change  is  to  be  made  in  the  mode  of  aosto^ 
tation  of  the  fabric  and  ornaments,  etc.,  of  the  Church,  the  abeozd  profwa' 
tion,  to  deprive  the  parishioners  of  their  power  and  right  to  spend  thor 
own  money  as  they  like,  can  do  nothing  towards  it.  Bequizing  the  lector  d 
ewerj  Parish  to  do  what  is  needed  out  of  the  profits  of  his  benefioe,  wmki 
indeed,  be  a  proposition  having  a  meaning,  and  one  in  simple  reatoration  d 
the  Law  and  the  actual  purposes  of  church  endowments.  The  changed 
circumstances  which  the  endovrments  of  many  Parishes  have  imdergtme, 
would,  however,  make  this  not  always  consistent  with  equity.  It  is  certain 
that  neither  Bestoration  nor  Legislation  will  really  avail,  except  for  eril, 
until,  through  all  society,  the  epirit  of  that  Law  is  felt  again,  whoae  whok 
tone  has  been  shown  to  have  been,  that  the  CSiuroh  in  England  ia  the  un- 
doubted Inheritance  and  I^ree  Church  of  the  People. 
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Sbctiok  VI. 

BUBIAL-BATB. 

1?HOiT0H  it  has  been  seen  tliat  the  expenses  of  Burial  Boards 
axe,  by  a  strange  anomaly,  made  a  charge  upon  the  Poor-Bate,  the 
great  number  of  new  burial-grounds  that  have  lately  been  made, 
Tenders  it  desirable  to  say  a  few  words  on  the  means  of  de£ray- 
ing  the  cost  thus  incurred. 

To  carry  out  the  objects  of  the  appointment  of  such  ''  Burial 
boards  "  as  are  named  in  the  Burial  Acts  of  1852  and  1853, 
large  sums  of  money  will  often  be  required.  The  rates  for  this 
purpose  ought  clearly  to  be  separate  and  distinct.*  The  cost, 
bowever,  under  these  Acts,  always  forms  a  charge  on  the 
Poor-Eate.t 

The  Vestry  has,  as  in  the  case  of  the  Lighting  and  Watching 
Act,  to  fix  a  sum  beyond  which  the  Board  is  not  to  go.  The 
Board  then  sends  a  certificate,  under  the  hands  of  not  less  than 
three  of  its  members,  to  the  Overseers,  stating  the  sum  re- 
quired. The  latter  have  no  choice  but  to  pay  the  money;  not, 
as  in  the  case  of  the  Lighting  and  Watching  Act,  raised  by  a 
separate  rate,  but  out  of  the  Poor-Bate  itself. 

But,  beyond  this,  the  Board  has  the  very  serious  power 
given  it  of  burdening  posterity.  {  It  may,  with  the  sanction  of 
the  Vestry  and  the  approval  of  the  Treasury,  borrow  moneys, 
and  charge  the  future  Parish  Poor-Bates  with  the  interest  and 
repayment.  In  such  case,  not  less  than  a  twentieth  of  the  sum 
borrowed  must  be  repaid,  as  well  as  interest,  every  year. 

*  See  before,  pp.  575,  580,  and  581. 

t  Beforei  p.  449  note.  It  has  already  been  seen  that  the  cost  of  buiying 
bodies  cast  on  shore  comes  out  of  the  County-Bate.    See  pp.  158,  448. 

:J:  15  &  16  Tict.  c  85,  s.  20.  This  course  is,  perhaps,  more  justifiable  in 
the  case  of  a  Burial-ground  than  in  any  other  case.  In  the  case  of  Drainage 
Works,  and  others,  as  to  which  it  has  been  of  late  years  introduced,  in  order 
the  easier  to  carry  out  certain  procrustean  dogmas,  it  is  purely  misohieyous. 
It  is  tying  up  eveiy  place  where  it  is  adopted,  from  the  power  of  applying, 
and  80  of  emulating,  through  aU  that  time  for  which  the  burden  is  imposed, 
such  improyements  as  progressiye  science  and  experiment  may  devise.    It  is 
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hanging  &  millstone  on  the  neck  of  progrevi.    While,  natonllj, 
ments  are  being  continuallj  disooTered,  the  hands  of  a  neighbourhood  wL.-. 
has  thus  mortgaged  ita  credit  for  thirty  or  twenty  yeani,  are  efiectoaDy  ^r: 
np  for  all  that  time.     It  is  beet  to  pay  for  a  war  while  yon  ai«  in  it :  ami  i 
pay  for  worke  as  you  do  them.  Thus  alone  can  re^ponsilnlity  be  maustaJD' 
This  alone  will  prevent  carelessness,  stop  jobbing,  and  stimnlate  the  bk 
active  e^rt  to  find  the  beat  means  at  every  time.    See  before,  pp.  102»  Ix 
565,  595.    The  principle  involved  in  all  these  cases  is,  in  fiact^  tbe 
is  involved  in  the  power  of  borrowiBg  money,  under  the  delusive 
that  it  is  not  an  immediate  burthen,  but  one  to  be  paid  off  in  fdturity. 

The  language  used  by  the  Court  of  Queen's  Bench,  in  a  cmse  whii^  iwi 
arose  on  the  attempt  to  enforce  a  rate  to  repay  the  interest  and  par:  ••! 
principal  of  borrowed  money,  puts  the  matter  well : — "  It  is  a  general  tl. 
with  respect  to  Barish  rates,  founded  on  obvkms  principles  of  poBcy  asc 
justice,  that  they  are  not  to  be  made  retiospecttvely.  Thtt  psjei*  b^vi 
fluctuating  body,  nothing,  generally  speaking,  is  more  josi^  or  mace  ISl^- 
to  conduce  to  economy,  than  to  hold  that  they  who  create  a  cfaaxge  i£^ 
themselves  bear  it.*'    (R.  v.  Dursley,  5  A.  ft  £.  15.) 

See  ftuther  on  this  subject,  before,  pp.  102,  159,  565,  595  ;  and  the  a^ 
of  Dawson  v.  Williams,  Lee*a  Osms  Temp.  Hard.  S81 ;  Lancbesler  «.  Thocf- 
son,  5  Haddock,  4 ;  Farlar  v.  Chesterton,  2  Moore  PX.C.  S30 ; 
Curteis,  345 ;  Griffin  v,  EUis,  11  A.  &  K.  74a. 

The  case  of  easing  the  immediate  payment  of  a  work  made 
order  to  remove  a  direct  nuisance  (as  by  assessments  under  the  N 
Removal  Act ;  see  pp.  846,  572)  stands  on  a  very  diffu^snt  footiog.  Son 
Msessments  are,  indeed,  obviously  right  on  the  precise  groiuids  stated  in  tk 
above-quoted  judgment. 
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Section  VII. 

AHISBCEMEKTS,   AlH)   PEKALTISS   Xnn>£B  BYE-LAWS. 

The  Law  has  been  shown  to  recognize  the  duty  of  every  man 
i^o  take  on  himself,  at  the  appointment  of  the  Yestry,  certain 
offices.*     The  taking  of  such  offices  is  best  secured  by  fixing 
ciniercements  in  case  of  refusal  or  default.    Examples  of  Bye- 
Xaws,  fixing  these  and  other  amercements,  have  already  been 
g;iyen.t    The  best  course,  wheneyer  the  case  arises,  is,  to  pass 
an  express  resolution,  or  Bye-law,  reciting  the  general  Bye- 
laws  adopted  by  the  Parish  in  reference  to  amercements  for 
default ;  setting  forth  that  A.B.  has  made  default  in  taking  and 
executing  the  duties  of  the  office  of  Churchwarden,  Surveyor, 
Overseer,  etc.,  to  which  he  was  appointed  by  the  Vestry,  or 
has  made  such  other  default  as  incurs  a  penalty ;  and  proceed- 
ing to  declare  that  he  has  thus  become  liable  to  pay  the  sum 
fixed,  to  and  for  the  use  of  the  Parish.     The  Churchwardens 
should  then  be  instructed  to  take  the  necessary  steps  to  obtain 
payment  of  such  penalty,  and  to  hold  it  for  the  use  of  the 
Parish,  subject  to  the  order  of  Vestry.    It  has  long  ago  been 
settled  that  an  action  of  debt  can  be  maintained  in  such  a 
ease ;  %  ond  as,  in  many  eases,  the  parishioner  is  liable  to  in- 
dictment also,  there  is  no  difficulty  in  recovering  the  amount.§ 
It  has  already  been  shown  that  the  remedy  of  distress  applies 
in  every  such  case.|| 

*  Before,  Chap.  III.  Sec  15. 

t  Page  2S,  ftod  noU  *  -,  pp.  48,  49,  note,  510,  532,  586.  And  aeepp.  515, 
528. 

t  See  Tear-Booka,  21  Hen.  VII.  fo.  20  (quoted  before,  note,  p.  586) ;  and 
Coke,  5  Reports,  63  (6).  It  ia  justly  said,  in  the  judgment  in  the  hotter 
case,  that,  **  without  a  penalty,  the  ordinance  [Bye-law]  would  be  in  vain.*' 
This  is  the  case  on  Ordinances  and  Bye-Laws,  already  quoted,  pp.  47,  584. 

§  See  before,  p.  218. 

II  See  before,  i^.  48  note,  178.  The  case  of  James  v,  Tutney,  Cro.  Car. 
497,  498,  is  an  important  one  in  illustration  of  this  point,  and  others  already 
Bought  to  be  explained  in  this  work.  It  was,  after  very  full  argument, 
there  adjudged,  in  clear  accordance  with  sound  principle,  as  already  shown 
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It  is  highly  proper  that  such  penalties  should  be  impoeei 
They  ought  to  form  a  part  of  the  well-understood  system  ii 
every  parish.  This  is  equally,  to  use  the  words  of  Lord  Cob. 
'*  for  the  profit  of  the  whole  kingdom,  and  for  the  benefit  of  tk 
little  commonwealths  amongst  themselves."*  And  the  pi^- 
ment  of  the  penalty  ought  to  be  always  insisted  on,  wboieTer 
a  default  happens.  It  is  by  such  means  aa  these  that  all  ma 
will  feel  that  equal  justice  is  done  to  all ;  which  should  f€ffz, 
the  fundamental  principle  and  unswerved-from  rule,  in  everj 
case  in  which  any  man  is  called  upon  either  to  pay  his  seoi  or 
to  bear  his  lot.f 

As  the  Law  of  England  has  always  required  every  Paridb- 
ioner  to  fulfil  the  duties  which  attach  to  him,  as  an  individual 
member  of  a  free  community,  who  would  grasp  the  benefits 
which  a  well-ordered  political  society  affords ;  so  it  has  bees 
often  shown,  through  the  foregoing  pages,  that  the  Law  hi* 
always  held  every  Parish  responsible,  as  an  integral  part  of 
the  State,  for  the  fulfilment  of  certain  duties  to   the  State, 
the  fulfilment  of  which  is  equally  necessary  to  the  maintenance 
of  a  well-ordered  political  society.     This,  indeed,  has  always 
formed  the  essential  idea — the  sole  meaning,  it  may  be  said— 
of  the  Parish,  as  a  separate  and  integral  part,  whether  in  mat- 
ters of  Watch  and  Ward,  of  Taxation,  of  Highways,  or  any 
other  thing  touching  the  common  welfare.     The  maintenance 
of  this  practical  responsibility,  is,  indeed,  the  only  solid  and 
lasting  foundation  on  which  any  political  State  can  be  esta- 
blished, consistently  with  the  maintenance  of  Free  Institutions, 

(pp.  464,  465  note),  that  a  Bye-Law  to  regulaU  the  use  of  a  Godudod  is 
good,  but  not  one  to  take  away  the  inherit<mce;  and  that  a  distress  for  tte 
penalty  under  such  Bye-Law  is  good.    See  also  before,  p.  585  and  note. 

The  following  are  among  the  illustrations  already  given,  in  the  fbregmng 
pages,  of  penalties  levied  under  Bye-Laws : — For  not  paying  rate,  48  note ; 
for  refusing  to  serve  office  of  churchwarden,  510,  582  ;  on  Church  warden^ 
forfiulingin  duties,  511,  512;  for  refusing  to  pay  poor-rate,  51S;  fijr  en- 
couraging small  tenements  for  paupers,  515,  528 ;  for  giving  oocasion  of  ill- 
feeling  between  neighbours,  524 ;  for  overcharging  the  common,  526,  528 ; 
for  wrongfully  grazing  cattle  on  the  roadside,  526 ;  for  taking  appreatioe 
without  consent,  527  ;  for  refusal  to  serve  parish  offices,  5S2. 

Compare,  also,  2  and  8  Philip  and  Mary,  c.  8,  and  18  Eliz.  c.  10,  s.  8 ; 
also  24  Hen.  VIII.  c.  10,  and  8  Eliz.  c.  15  ;  etc.  etc. ;  for  illustrations  of  the 
identity  always  treated  as  existing  between  Parish  fines  and  Leet  amercia- 
ments, both  in  their  nature,  and  in  the  remedies  for  them. 

*  '  Complete  Copyholder,'  sec.  26.  f  See  before,  p.  474. 
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^xid  ^th  the  development  of  the  moral,  intellectual,  social,  or 
^^en  industrial  energies  of  men.  True  responsibility,  and  the 
i^onsciousness  of  the  power  of  healthy  and  unhampered  self«> 
ixstion,  can  alone  give  the  stimulus  to  right  exertion. 

It  has  been  shown,  by  many  illustrations,  that,  as  the  indi-> 
vidual  is  amerced  in  penalties  if  he  fail  to  bear  his  lot  or 
pay  his  scot  among  his  fellow  parishioners,  so  the  Parish  is 
liable  to  be  amerced  if  it  fail  in  its  duties  to  the  State.*    The 
principle  of  this  penal  responsibility  is  applicable  to  every 
case  of  obligation  which  the  Law  imposes,  or  which  a  Statesman- 
like policy  would,  at  any  time,  impose,  upon  the  Parish.    The 
fulfilment  of  those  obligations  depends,  indeed,  on  the  adapta- 
tion of  this  principle,  and  its  constant  practical  enforcement.f 
In  every  case  of  the  amercement  of  a  parish,  the  consequence 
is,  either  that,  as  in  the  case  of  a  Highway  out  of  repair,  the 
^work  damaged  or  lefb  imdone  must  be  promptly  done,  under 
the  alternative  of  a  fine  ;X  or>  ^^^^  &  ^^  is  immediately  im- 
posed.    In  the  latter  case,  the  proper  course  is,  if  there  be  no 
fund,  applicable  to  general  purposes,  out  of  which  the  amount 
can  be  discharged,  for  the  Parishioners  to  assess  the  amount 
among  themselves,  upon  the  same  principle  as  already  shown 
to  be  the  right  one  in  other  cases  of  parish  rates ;  and  to  en- 
trust the  collection  to  some  named  person,  with  power  of  dis- 
tress on  nonpayment. §     The  Parish  is  hatmd  to  raise  the 
amount  of  the  fine ;  but  the  toays  and  means  of  doing  this  rest 

*  Several  instanoes  of  this  are  given  in  the  section  on  Watch  and  Ward. 
See  p.  373,  and  the  note  to  the  same  page,  and  p.  879,  note  f  ,  for  ameroe- 
mente  on  the  Parish  in  cases  of  murder,  or  death  uninquired  of ;  pp.  518, 
520,  noiea,  in  cases  of  arms  or  Butts  not  kept  in  order ;  p.  517  note,  in  cases 
of  tumbrels,  etc.  not  kept ;  7  Hen.  IV.  c.  17  (and  see  'Boke  for  a  Justice,' 
p.  16  (6) ),  in  case  of  Stocks  not  kept ;  27  Hen*  YIII..C.  25,  a.  1,  in  case  of 
beggars  not  kept  to  work.  A  vast  number  of  other  illustrations,  "infinite 
in  number  and  quality"  (Coke's  '  Complete  Copyholder,'  sec.  26),  might  be 
added.  I  content  myself  with  referring  to  %r  Matthew  Hale's  allusion  to 
this  as  a  regular  branch  of  revenue  ('  Analysis  of  the  Law,'  sec.  8),  and  to 
Madox's  'History  of  the  Exchequer,'  yol.  i.  chap.  14,  where  a  great  many 
instractive  instances  of  amercements  on  Parishes  are  quoted.  No  ameroe- 
ment  was  more  inevitable  than  that  for  not  making  pursuit  and  Hue  and 
Cry;  that  is,  for  not  fulfilling  the  duties  of  watch  and  w«rd.  See  Chi^. 
III.  Sec  3. 

t  See  before,  pp.  46,  118,  119. 

$  See  an  example  of  such  fine,  1  Madox,  557. 

§  'Doctor  and  Student,'  Dial  ii.  c.  9,  quoted  before,  p.  178  note,    "  For 
amerciament  there  can  be  distress ;  and  for  a  fine  assessed,  and  a  bye-law 
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with  itself.*  It  will  obyiooBlj  be  in  all  easee  ooiiTeiiic&t,  as  i 
natter  of  economj,  that  the  amount  be  levied,  if  it  can  be  &. 
ananged,  at  the  same  time  with  some  other  Paiiak  fiate. 

It  was  formerij  the  habit  for  the  Parish  to  graaty  every  jes. 
a  rate  to  the  Parish  ConstaUes,  under  the  name,  omnmonlT,  of 
"•  Town  cess/'  to  meet  anj  extraordinaiy  chargea^  either  of  tfi^ 
above  nature,  or  for  any  purpose  which  the  Parish,  in  Testrr 
assembled,  chose  to  authorize.  Examples  of  such  a  rate,  sad 
of  the  purposes  to  which  it  was  applied,  hare  alreadj  bets 
^▼en.f  It  is  sufficient  to  saj,  that  it  is  a  Common  Ltr 
rate,  as  regular  and  imquestionable  as  any  rate  can  poesil^ 
be ;  and  which  it  has  become  very  desirable  to  restore  agac 
to  habitual  practice.  It  fell  out  of  use,  because  it  was  more 
economical  to  raise  all  moneys  needed  under  one  rate ;  and  tbe 
Poor-Eate  became  adopted  for  this  purpose.  The  interferesce 
of  a  pedantic  functionarism  baring  taken  awaj  rig;lit  Pan^ 
action  in  the  control  of  the  poor-rate,  while  funds  for  Tanoos 
Parish  purposes  are  eomtinually  needed,  it  has  become  a  desr 
measure  of  economy  and  prudence,  as  well  as  often  of  necessitr. 
to  resort  again  to  this  old  Common  Law  Greneral-rate,  rather 
than  raise  a  special  rate  for  every  small  object.  The  chuith- 
wardens  may  be  authorized  to  raise  it,  instead  of  the  Consta- 
bles, now  that  they  haye  taken  the  place  of  the  latter  as  Head 
of  the  Parish.^ 

The  Parish  has  always  been  responsible  for  raismg  its  quota  d 
the  national  Taxation.  The  Inquidtionet  Nonarum  have  alreadj 
been  quoted,  in  practical  illustration  of  this  subject.  §  But 
there  is  no  need  to  refer  to  ancient  precedent.  The  responsi- 
bility remains  in  full  force  at  the  present  day,  in  regard  to  all 
the  general  State  Taxes ;  a  fact  of  which  many  people  are  on- 
aware  ;  and  which,  if  it  were  better  known,  would  probably 
induce  a  more  active  attention,  by  even  selfish  men,  to  the 
management  of  the  affairs  of  their  parishes. 

Every  Parish  is  directly  and  fully  responsible  for  the  due 
collection,  and  pajment  over  to  the  State,  of  the  Land  Tvjl,  the 
Assessed  Taxes,  and  the  Income  Tax.  And  this  responsibility 
the  Commissioners  for  the  gathering  in  of  those  taxes  are 

broken,  there  can  be  either  action  of  debt»  or  dutrefls." — Kitchin's  Coort 
Leet,  etc.,  p.  48  a.    See  before,  p.  607  note,  and  after,  613  nofe. 

*  See  before,  p.  663.  +  Pp.  527,  623.  ^  See  p.  6S1. 

S  See,  particulariy,  before,  pp.  489-491. 
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bound  to  enforce.  The  responsibilitj  is  a  Common  Law  one, 
though  it  is  re-declared  in  the  acts  in  force  relating  to  aU  those 
Taxes.*  And  it  is  a  responsibility  which  ought  to  be  valued, 
as  a  recognition  of  the  practical  part  which  the  Pariah  has,  as 
an  integer  of  the  State,  in  controlling  the  proper  conduct  of 
matters  of  this  nature;  instead  of  weak  and  ignorant  com- 
plaints being  made,  as  they  often  are,  when  the  weight  of  the 
responsibility  is  absolutely  felt  to  fall  on  any  Parish. 

The  responsibility  would  be  an  injustice  if  the  Parish  were 
helpless.  But  the  Parish  is  not  helpless.  The  Parish  may 
itself  both  insist  on  security  being  taken  from  the  Collector  in 
the  first  instance,  and  on  his  regularly  giving  in,  to  be  depo- 
sited in  the  Parish  chest,  a  full  account  of  all  his  receipts,  ar- 
rears, and  moneys  paid  over  and  remaining  in  hand.  Thus,  the 
Parish  will  either  know  that  he  has  fulfilled  his  duties,  or  be 
able  promptly  to  take  measures  to  enforce  his  doing  so.  If  the 
Parish  lies  tamely  by,  without  doing  either  of  these  things,  the 
blame  of  any  default  rests  entirely  with  themselves.  The  State 
has,  rightly,  required  the  discharge  of  a  duty  at  their  hands,  as 
to  which  they  have  been  utterly  heedless.  They  justly  suffer 
the  penalty. 

*  As  to  the  Land  Tax,  see  88  Geo.  III.  o.  5,  s.  18 ;  5  ft  6  Wm.  lY.  c.  20, 
olose  of  8.  19.  As  to  Aseesaed  Taxes,  see  43  Oeo.  III.  c.  99,  ss.  43,  45,  70. 
In  both  cases,  the  Parish  is  not  only  made  answerable  ibr  any  loss,  but  for 
the  costs  of  any  action  bronght  by  or  against  any  collector.  See  also  R.  v, 
St.  George's,  Hanover  Square,  3  Anst.  920 ;  Ex  parte  Inhabitants  of  Wootton, 
Beds.,  6  Price  103.  The  substance  of  the  Law  on  all  three  may  be  stated, 
shortly,  in  the  terms  of  5  ft  6  Yict.  c.  35,  s.  174  (Income  Tax  Act) ;  which 
is  as  follows : — "  The  Parish  or  Place  in  which  any  asBeesment  shall  have 
been  made,  of  the  Duties  granted  by  this  Act,  under  any  of  the  schedules 
marked  respectively  A,  B,  or  D,  shall  be  answerable  for  the  amowfU  of  the 
Duties  which  shall  have  been  so  charged  in  such  Parish  or  place  ;  anef  for 
the  said  duties  being  dtUy  demanded  of  the  respective  persons  charged  there- 
with, according  to  the  regulations  contained  in  the  Acts  relating  to  the  Duties 
of  Assessed  taxes  by  the  Collectors  appointed  for  such  Pftrish  or  place  ;  and 
ttlao  for  such  collector  dtUy  paying  the  sums  by  him  received,  to  the  proper 
officers  for  receipt  of  the  said  Duties^  according  to  such  regulation." 

The  provisions  of  this  section  have  since  been,  to  some  extent,  modified 
by  17  ft  18  Vict.  c.  85,  s.  5  (nee  also  preamble  and  ss.  1  and  2).  But  this 
is  without  any  propriety,  and  contrary  to  aU  principle :  and  is  merely  an  en- 
couragement to  that  criminal  negligence  of  attention  to  local  duties  which 
characterizes  our  day.  The  complaints  made  of  de&ulte,  redound  only  to  the 
discredit  of  those  who  make  them ;  and  prove  that,  having  neglected  to 
attend  properly  to  their  own  afbirs  at  the  right  time,  they  are  justly 
punished.     See  above,  and  the  extracts  in  the  following  note. 
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The  proper  course  clearly  is,  that,  in  every  case,  the  Testrr 
shall  insist  upon  full  security  being  taken,  on  eacli  firA 
appointment,  and  on  that  security  being  always  kept  up ;  n: 
furthermore,  that  it  shall  require  the  regular  deliverj  is  o' 
the  abore  account,  and  the  production  of  this  in  open  Yestij. 
Examples  have  already  been  given  of  the^due  attention  tovbs 
the  safety  of  the  Parish  needs  in  this  respect.* 

Upon  every  branch  of  the  subject,  it  will  be  plain  to  ths 

*  Before,  pp.  529l»  530.  The  proviaioiiB  of  the  Law  relating  to  Uiis  mKHc 
seem  so  little  generally  known,  or  acted  on,  that  it  will  be  uaefbl  to  ii'oA 
them. 

The  following  relate  to  the  Aneaaed  Taxes  and  the  Inoome  Tax  (bes^ 
included,  by  adoption,  in  the  Acta  as  to  the  latter) : — 

"  That  if  Airr  two  ob  morb  of  ^hk  inhabttaiitb  of  the  district  or  pise 
for  which  a  collector  or  collectors  may  be  named  as  aforesaid,  being  reapee- 
tively  charged  to  any  of  the  said  duties  to  be  assessed  under  tbe  reg&k- 
tions  of  this  Act,  or  the  churdiwardens  or  oveneen,  or  pttardians  of  the  poc? 
of  any  description,  or  any  two  or  more  of  them,  or  the  M2ec<  veatry  or  «if 
teven  or  more  of  them,  where  a  select  yeetiy  shall  be  authorised  to  act  ^x 
any  parish  or  place,  shall  require  aecurky  to  be  taken  of  the  ooUector  or  &^ 
lectors  to  be  appointed  for  the  parish  or  place  on  behalf  of  which  audi  aj^- 
cation  shall  be  made,  and  shall  name  a  ft  and  proper  perton  or  peraont  t9  k 
a  collector  or  collectors,  who  respectively  are  willing  to  giye  such  aecoriij,  H 
shaU  not  be  laufftdfor  such  commitnonen  to  appoint  coUedort  for  suehdutieS) 
or  any  of  them,  until  such  security  be  given ;  and  if  the  person  or  peisois 
returned  to  the  said  commissioners,  ftocordiiig  to  this  Act,  to  be  a  c<Jlector 
or  collectors,  shall  not  have  given,  or  ahiJl  not  give  such  security,  then  it 
shall  be  lawful  for  such  commissioners  to  app<»nt  such  persons,  and  no  gdten, 
who  shall  have  been  named  to  them  by  the  persons  respectively  before  mea- 
tioned,  as  fit  and  proper  persona  to  be  collectors,  ^d  who  will  give  sndi 
security  as  shall  be  required." — 43  Geo.  III.  c.  19,  s.  14. 

"  That  the  collector  or  collectors  appointed  for  any  parish,  ward,  or  pbee 
as  aforesaid,  when  rehired  §o  to  do  hj  the  churchwardens  and  overaeen,  or 
guardians  of  the  poor,  or  any  two  of  them,  or  the  select  veatry  as  aforesaid, 
or  any  seven  of  them,  shall  deliver  to  them  respectively  an  acoovnt  in  writing 
of  the  sums  received  by  such  collector  or  collectors,  and  of  the  SEums  in  anrear, 
and  of  the  sums  remaining  in  his  or  their  hands,  and  alao.  of  the  sums  paid 
to  the  receiver-general ;  and  if  any  collector  shall  refuse  or  neglect  ao  to  do, 
within  fourteen  days  after  such  demand  shall  be  made,  he  shall  forfeit  and 
pay  to  the  use  of  the  poor  of  such  parish  or  place  where  such  collector  &hall 
reside,  the  sum  of  £20."— 48  Geo.  III.  c.  9St,  s.  42. 

The  Land  Tax  Acts  (see  6  Geo.  IV.  c.  32,  s.  5)  improve  the  fonn  of  the 
last  of  these  sectional,  in  one  respect,  by  directly  declaring  the  power  of  the 
Yestry  itself  to  name  a  person  to  demand  the  account.  Practically,  how> 
ever,  the  matter  is  equally  in  the  hi^ds  of  the  Vestry  in  other  cases ;  as 
the  Churchwardens  are  elected  officers,  and  are  bound  (under  penalty  of 
being  discharged  from  their  office)  to  fulfil  the  expieaaed  wish  of  the  Vesiiy 
in  this  behalf. 


wm 


PBACTICAL  YALTTE   OP  THE   SYSTEM.  613 

tliougbtful  and  reallj  practical  man,  that  the  system  of  Penal- 
ties under  Bye-Laws,  and  of  Parish  Amercements  and  Eespon- 
Bibility,  is  one  which  is  wise  in  Policy,  sound  in  Practice,  and 
calctilated,  by  how  muqh  the  more  strictly  it  is  enforced,  by  so 
mucli  the  more  efficiently  to  promote  the  public  welfare,  and 
to  ensure  the  fulfililfent  of  the  common  interests  of  all.* 

*  In  one  of  the  caees,  already  cited,  on  the  liability  of  the  Parish  to  make 
good  deficiencies  in  the  collection  of  the  assessed  taxes,  language  was  used 
by  the  Court,  so  iUustratiye  of  the  whole  subject  of  this  Section,  that  I  quote 
it : — "  If  there  is  no  power  |m  the  Cbmmissioners  of  Taxes]  to  re-assess,  the 
pariah  must  be  answerable  in  the  common  way.  Each  individual  is  subject 
to  the  crown  process,  and  must  be  reimbursed  by  a  general  Parish  rate.  But 
that  is  a  question  for  the  different  Parishioners  to  agitate  between  themsdoes," 
— 3  Anstruiher,  922. 

This  is  an  affirmance  of  the  principle,  already  fully  explained,  of  the  power 
and  duty  of  the  Parish  to  make,  by  its  own  Act  and  Bye- Law,  a  Bate  for 
any  necessary  purpose  (see  before,  pp.  568,  609,  610) ;  and  also  of  its  duty  to 
consider  and  discuss  these  subjects.    See  before,  p.  611. 
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CHAPTEE  IX. 

THE  CAUSES  OF  ANY  EXISTING  INEFFICIENCY  IN  PABI^ 
ACTION ;  AND  THE  MEANS  OF  SECURING  CONSTAirr  FUU 
EFFICIENCY. 

It  baa  been  fiilly  sbown  in  tbe  preceding  pages,  that  the  wbc4e 
spirit,  and  the  fundamental  characteristics  and  Principle,  of 
English  Institutions,  have  heretofore  rested  on  the  idea  of  Me- 
•ponnbility ; — the  mutual  HesponsibUity  between  eTeij  man 
and  his  neighbourhood,  and  the  Eesponsibilitj  of  ereiy  Faiisb 
to  the  State.* 

*  Since  this  work  was  written,  a  small  volnme  baa  fallen  into  my  hands. 
which  I  cannot  too  strongly  oommend  to  perusal :  '  The  Original,'  by  T?Mnia0 
Walker,  late  one  of  the  Police  Magistrates  of  the  Metropolis  (Renafaaw : 
Strand :  1850).  It  consists  of  the  reprint  of  a  series  of  essays  by  that  gen- 
tleman. His  remarks  on  the  system  of  Parish  Government^  the  result  of 
long  and  very  varied  experience,  are  admirable,  and  entirely  in  aocordaooe 
with  the  Principles  stated  and  illustrated  in  this  work.*  Tbe  following  quo- 
tations are  vexy  appropriate  in  this  place  : — 

"  Parochial  government  is  the  very  element  upon  which  all  other  govern- 
ment in  England  depends ;  and  as  long  as  it  is  out  of  order,  eveiythingmust 
be  out  of  order — ^representation — ^legislation — ^police.     Hence,  instead  of  a 
House  of  Commons  of  men  of  practical  wisdom  and  distinct  views  in  mattexs 
of  government,  saying  little  and  doing  much,  a  House  of  GommoDs  as  it  i& 
The  choosers  and  the  chosen  are  alike  vague  in  the  knowledge  of  their  duties. 
They  have  had  no  proper  training ;  they  have  not  begun  at  the  beginning 
— GovEKimSMT  AT  HoME.     Hence  also  a  confused  mass  of  laws,  and  a  flood 
of  vice  and  crime.     Hence  demagogues,  adventurers,  theorists,  and  quacks, 
the  tormentors  of  the  public  peace;  and  mobs,  and  combinatians,  and 
\isionaiy  schemes." — P.  21. 

"  Put  the  administration  of  justice  throughout  tbe  land,  the  police,  tbe 
poor-laws,  the  roads,  into  the  hands  of  mere  officials  placed  over  extended 
districts,  with  which  they  are  to  have  little  or  no  community  ; — take  fnam 
men  of  business  and  of  fortune  everything  but  their  business  and  th«r  for- 
tunes ; — and,  on  the  one  hand,  will  be  created  a  race  of  traderv  in  public 
ai&irs ;  and,  on  the  other,  of  selfish  besotted  individuals ;  with  a  govern- 
ment relying  for  its  strength  on  an  all-pervading  patronage : — and  in  the 
proportion  that  this  is  done,  evil  will  arise,  and  good  be  prevented.*' — P.  22. 

"  Parishes  are  little  States,  which  ought  to  exhibit  in  finished  miniatare 
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It  has  been  fully  shown,  that  the  complete  means  have  been 
provided  bj  our  English  Constitution,  for  ensuring  that  this 
lElesponsibility  shall  be  felt  as  a  constant  reality,  a  living  sense 
and  impulse  in  all  men. 

It  has  been  shown,  by  every  form  of  illustration,  that  the 
Institution  of  the  Parish  has  always  practically  furnished,  and 
still  practically  furnishes,  these  means. 

It  has  been  shown,  that  so  far  from  the  Parish  being  an  eccle- 
siastical Institution  in  any  sense,  or  the  minister  having,  as  such, 
any  authority  in  its  secular  affairs,  the  Parish  is  a  Secular  In- 
stitution, and  that  any  dictative  meddling  by  the  minister  in 
its  secular  affairs,  and  any  assumed  headship  of  the  Parish  in 
him,  are  absolutely  illegal ;  while,  even  in  ecclesiastical  affairs, 
the  Parish  has  full  power  of  effectual  control.* 

It  has  been  shown  how  this  Responsibility  has  been  med- 
dled with,  and  practically  destroyed,  in  a  vast  number  of  in- 

the  priDciple  features  of  large  onea.  They  should  be  preparatory  schools 
for  the  art  of  government,  full  of  rivalry  in  themselves,  and  with  one  ano- 
ther,  in  promoting  the  public  wel&re ; — moral  fitrms,  divided,  drained,  and 
tilled,  so  as  to  produce  the  richest  harvest  and  the  fewest  weeds." — P.  45. 

"  Nothing  but  the  oiganization  of  local  governments  upon  such  principles 
as  will  induce  the  best  qualified  there  to  beg\n  their  training,  will  ever  pro- 
duce a  race  of  sound  legislators  and  practical  statesmen.     It  is  not  in  the 
nature  of  things  that  either  minister  or  legislator  should  learn  their  business 
in  office  or  in  parliament ;  they  are  beginning  where  they  ought  to  end. 
They  should  enter  upon  their  career  in  a  smaller  field,  and  in  closer  contact 
with  mankind.    The  minister  should  know  from  his  own  gradual  experience, 
or  he  will  ever  be  vague  in  his  views,  as  well  as  in  trammels  to  interested 
and  narrow-minded  underlings  ;  and  the  legislator  should  draw  from  nearer 
Boaroes  than  the  biassed  and  imperfect  information  to  be  obtained  through 
CoUtfiTTBBS  and  GoMMisaiovs ;  in  which  informtUion,  cm  far  as  I  hone 
$een,  there  t9  at  leoMt  as  miich  of  falsehood  a»  of  truth/* — P.  168. 

"  It  is  by  moral  influence  alone  that  liberty,  as  I  have  just  defined  it,  can 
be  secured,  and  it  is  only  in  self-governments  that  the  proper  moral  influence 
exists.  In  proportion  as  the  mtprtme  government  takes  upon  itself  the  control 
of  local  affairs,  apathy,  feebleness,  and  corruption  will  creep  in,  and  our  vn- 
creaeing  wealth,  which  should  prove  a  blessing,  wiU  only  hasten  our  rudn." — 
P.  259. 

*  It  is  a  striking  additional  illustration  of  these  constitutional  Principles, 
that,  even  in  one  of  those  Statutes  on  Religious  matters  which  distinguish 
the  latter  part  of  the  Reign  of  Henry  VIII.  (31  Hen.  VIII.  c.  14,  s.  8),  after 
the  enumeration  of  several  articles  that  were  to  be  believed  in,  and  of  several 
offences  prohibited  to  ecclesiastical  persons,  and  declared  to  be  felonies,  it  is 
expressly  enacted  that  the  Zeets  should  inquire  touching  even  the  heresies, 
felonies,  contempts,  and  other  offences  connected  with  Religion,  before- 
named  in  that  Act. 
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stances,  hj  modem  empirical  legislation.  Men  have  beei 
taught  to  rely  on  others,  instead  of  on  themselves,  f  iii]€ik-i>- 
arism  has  been  set  up,  instead  of  self-reliance  being  maintaiBed 
Sound  Institutions  have  been  carefully  encouraged  to  deesr 
into  inaction.  Constitutional  Principle  has  been  unheeded— 
or  rather,  has  been  heeded  only  to  be  systematically  violateil 
There  has  been  a  perpetual  meddling  with,  and  tinkering  st, 
the  Laws,  imder  every  shallow  pretext,  and  to  gratify  any  ibo- 
mentary  whim  of  uninformed  caprice,  or  of  a  false  humanita- 
rianism  which,  wholly  uneamest,  cannot  exert  itself  to  persnsde 
men,  but  seeks,  for  the  self-exaltation  of  its  promoters,  to  is- 
pose  a  compulsory  enforcement.  Institutions  having  moet 
important  functions,  live,  in  many  respects,  rather  to  illustnte 
how  every  energy  can  be  palsied  by  Charlatanism,  when  tbis 
gets  into  the  seat  of  the  Legislator,  than  to  sustain  the  nadooai 
character  and  strength.  In  short,  the  restdts  of  modem  legis- 
lation have  been,  chiefly,  to  fetter  action,  and  to  give,  at  ereir 
turn,  to  every  caviller,  the  opportunity  of  hindrance  and  quib- 
bling obstruction ;  and  so  to  prevent  works  and  efforts  fcM*  the 
public  good.  There  has,  besides  this,  been  cherished  a  Bupe^ 
ficial  tone,  which  would  sneer  down  Institutions  that  stand  ss 
a  perpetual  rebuke  to  Selfishness,  and  remain  a  memorial  of  a 
more  true  and  earnest  standard  of  the  purpose  and  end  of  life. 

These,  and  not  any  want  of  soundness  or  means  of  adapta- 
tion in  the  Institution  itself,  are  the  sole  causes  of  any  existing 
inefficiency  in  Parish  action. 

In  the  course  of  the  illustrations  that  have  been  given  in  this 
Volume,  the  effectual  remedy  for  existing  wants  and  evils  has 
been  often  alluded  to,  and  been  itself  illustrated.  It  will  be 
useful  here  to  glance  briefly  again  at  some  of  the  characters  of 
that  remedy. 

The^r«^  condition  is,  to  restore  the  constant  sense  of  Setptm- 
Hhility^  as  a  part  of  the  habitual  sense  and  motive  of  men ;  to 
make  every  man  thoroughly  feel,  that  he  stands  in  immediate 
relations  to  his  neighbourhood ;  which  relations  it  is  his  first 
duty  as  a  citizen,  always  to  remember  and  respect  and  act 
up  to. 

The  second  condition  is,  to  make  it  felt  by  every  man,  that 
the  fruits  of  effort  made,  will  be  reaped  by  those  who  make  it; 
that  they  wiU  not  be  liable  to  be  thwarted  and  interfered  with 
by  arbitrary  functionaries,  or  by  the  procrustean  dogmas  of  a 
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'bureaucratic  intermeddling;  and  that  eertainiy  shall  again 
mark  the  Law  itself,  and  confidence  in  right  action  not  be 
made,  as  now,  hopeless,  by  a  perpetual  meddling,  shifting,  and 
experimentalizing,  under  the  abused  name  of  Legislation.* 

The  third  condition  is,  that  the  fullest  and  most  conyenient 
opportunities  shall  be  open  to  eyeiy  man,  of  getting  a  know- 
ledge of  the  matters  that  concern  him ;  and  of  discussing,  in  a 
business-like  manner,  those  matters ;  and  being  thereby  stimu- 
lated to  thought  and  effort  and  action  as  to  them.f 

"Each  Parish  must  be  always  felt  to  be  a  complete  Unit  in 
itself;  of  some  one  of  which,  each  man  forms  a  part.  Men 
must  realize  the  universally-proved  truth,  that  no  people,  nor 
any  neighbourhood,  nor  any  set  of  men,  nor  any  man,  was  ever 
yet  made  good,  moral,  clean,  or  safe,  by  Act  of  Parliament,  or 
by  the  appointment  of  salaried  functionaries  ;  but  that  the  only 
hope  and  assuredness  lie,  in  every  man  feeling,  and  acting  up 
to,  the  obligations  of  the  relation  in  which  he  stands  to  the 
neighboiu*hood  where  he  inhabits. 

When  the  sense  of  the  duties  and  responsibilities  of  neigh- 
bourhood is  once  restored,  the  demoralization  of  masses  of  men, 
and  the  apathy  to  the '  discharge  of  their  public  duties  by  aU, 
which  so  conspicuously  mark  our  time,  will  be  at  an  end. 
Every  one  will  feel  that  he  has  an  immediate  interest  in  the 

*  Afl  to  the  eflsential  need  of  OeriaitUp,  see  before,  p.  212,  and  the  refer- 
ences there  given  in  notet, 

t  It  is  a  great  defect  in  Hobhoaae's  Act  (see  before,  p.  240,  etc.)  thai  it 
contemplates  undivided  elections  in  Parishes ;  instead  of  that  true  Repre- 
sentation  -which  exists  only  where  certain  of  the  elected  are  weU  known  to 
certain  parts,  and  in  constant  communication  with  them.  Unwieldy  public 
meetings  are  not  true  means  of  public  opinion.  This  I  have  pointed  out 
elsewhere  ('Local  Self- Government,'  pp.  80,  184,  215-217) ;  and  see  before, 
pp.  84,  85  iwte  ;  and  what  is  said  in  this  Volume  on  open  meetings, — as  at 
pp.  51,  88  (note),  135,  170,  241,  486,  etc., — ^must  always  be  taken  subject  to 
this.  Testiy  Meetings  used  to  be  more  regularly  and  frequently  held  than 
now.    New  Poor  Law  Acts,  etc.  have  led  to  this  injurious  change. 

See  further  on  this  subject,  the  Introduction  to  my  edition  of  the  Metro- 
polis Local  Management  Act,  1855,  pp.  13,  14.  The  suggestions  there 
made,  apply  particularly  to  town  populations.  But  the  power  in  Parishes 
of  adopting  subdivisions  of  themselves,  has  been  often  alluded  to  and  illus- 
trated in  these  pages.  Such  subdivision,  of  course,  becomes  the  more  neces- 
sary as  population  increases.  But  the  Principle  applies  everywhere.  When 
villages  grow  up  at  distant  ends  of  a  large  Parish,  the  subdivision  is  as 
essential  to  practical  good  management  as  in  a  crowded  town.  And  see 
before,  p.  262  noitf  Sec.  6. 
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sound  state,  inorallj  and  physically,  of  all  bis  Beighbooxab  He 
will  feel  himself  to  be  part  of  a  unit  responsible  for  the  aets  at' 
every  man  in  it^  He  will  see  that  he  must  use  eTery  m»B& 
in  enlightened  self-protection,  to  ke^  the  social  and  iBsnl 
condition  of  his  neighbours  sound  and  healthy.* 

It  must  be  felt  that  the  Stats  is  made  up  of  these  Units, 
and  that  its  duty  lies  in  maintaining  that  relation  witb  os- 
stancy,  consistency,  and  firmne8B.t 

It  may  be  well  enough  for  the  selfish  and  tbe  idle  to  or 
loudly  for  compulsory  measures  towards  this  or  that  nostnns : 
and  to  call  for  "  Boards,"  "  Inspectors,"  "  Public  Proaecuton.' 
and  other  crown-i4>pointed  functionaries,  to  make  a  pretence 
of  doing  what  can  only  really  be  ever  done  bj  honest  anfi 
independent  men  being  themselves  astir  to  help  in  doing  it. 
Every  man  of  the  least  practical  experience,  knows  that  erm 
part  of  this  functionary  method  is  but  a  mere  disguiae;  bj 
which, — while  a  beautiful  appearance  of  system  is  got  oi. 
paper,  and  paraded  in  dressed-up  official  Beporta,^ — real  actioa 
and  permanent  improvement  are  only  made  more  distant  than 
ever.  It  is  self-evident  that,  the  more  *'  Inspectors  "  are  seot 
about,  and  the  more  men  are  taught  to  look  to  such  agency,  in 
any  shape,  the  more  are  independent  effort  and  action^  and  tiie 
sense  of  self-reliance,  habitually  discouraged,  even  as  to  tho» 
matters — by  far  the  most  continual  and  really  important — which 
cannot  by  possibility  be  effected  by  other  than  individual  tqH- 
tion.  Arbitrary  and  irresponsible  action  never  yet  adranced 
any  good  cause.§     If  men  submit  to  be  debased  by  it  for  & 

*  See  the  whole  of  Sec.  15,  Chap.  III.  f  See  hefiM^  p.  46. 

t  See  before,  pp.  401  noU,  412-414  note. 

§  It  is  painful  to  see  how  the  ignorance  of  onr  lnstituti<»i8  thai  preTaik, 
and  the  growth  of  the  functionary  system,  operate,  in.  perverting  even  the 
commonest  course  of  honest  and  regular  proceeding.     An  eTample  may  be 
given  firom  the  Burial  Acts  of  1852  and  1858.     Of  course,  those  Acts  were 
never  intended  to  give  arbitrary  and  capricious  powers  to  any  Secretaiy  of 
State.     If  he  "  recommends  "  any  course,  it  can  only  lawfully  be  after  fall 
legal  constitutional  inquiry.     Of  this  there  are  two  modes :  either  by  tbe 
writ  ad  quod  damnium  (see  before,  p.  354),  or  by  a  writ  rf  tn^utry,  of  whicb 
an  example  will  presently  be  given.   And  this  "  recommendation  **  moat,  hj 
the  terms  of  the  Acts  themselves,  be  made  upon  some  positive  suggestKii 
that  the  Public  Health  is  endangered.  And  evidence  of  this  must  be  opsalj 
given  and  sifted.    It  is  obviously  preposterous,  as  well  as  illegal  and  unooo- 
stitutional  in  the  highest  degree, — in  the  teeth  of  the  plainest  roles  of  ho- 
nesty and  justice,  and  of  Magna  Charta  itself, — ^that  the  Seoretaiy  of  State 
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tame,  it  oBly  nourishes  oa  avalanclie  of  angry  wrath,  to  be  pre- 
sently, and  perhaps  indiscriminately,  hurled  forth. 

The  mischiefs  of  the  existing  Local  Act  system  are  plain ; 
suxd  the  remedy  for  this  is  also  plain  enough.*     Let  that  re- 
medy be  adopted :  what  is  now  done  ill  and  unsatisfactorily, 
"but  to  the  great  burden  of  Parliament  and  mischief  to  the  pub- 
lic, will  then  be  well  and  satis£M3torily  done ;  while  Parliament 
^will  itself  be  relieved  from  the  extraordinary  anomaly  of  its  pre« 
sent  position ;  from  a  mass  of  wear3ring  labour  tiiat  at  present 
oirerweighs  it,  and  is  itself  ill  done,  while  hindering  the  well 
doing  of  what  is,  constitutionally,  its  proper  and  peculiar  func- 
tion. 

What  general  measures  are  needed,  are  very  simple.  They 
have  already  been  touched  on  to  a  considerable  extent ;  both 
indirectly,  in  showing  duties  of  Government  neglected,t  and 
directly,  in  showing  what  a  practical  measure  might  he.X 

shall  attempt  to  "reoommend"  on  his  own  ipse  dixit,  or  on  the  Report  of 
any  person  sent  down,  ex  parte,  by  him.  (See  before,  p.  450,  wote  *.)  Yet 
this  has  been  habitually  done,  and  submitted  to,  since  the  passing  of  the 
Kew  Burial  Acts  I  The  pracdoe  is  clearly  illegaL  But  this  is  an  illustration 
of  what  the  bureaucratic  system  has  a  necesBary  and  constantly  growing  ten* 
denoy  to  bring  about. 

*  See  my  '  QoYemment  by  Commissions,'  pp.  871-873.    The  ground  of 
the  appeal  to  Parliament  in  such  cases  is,  simply,  that  it  is  the  business  of 
Parliament  to  see  that  the  Common  Right  and  General  Liberty  are  not  in- 
firinged  by  taxy  Local  Arrangements.    Aurtiament  can  never  properly  discuss 
and  nettle  matters  which  involve  a  minute  knowledge  of  Local  Anrangements. 
The  true  remedy  lies,  in  requiring  that  every  Local  measure  shall,  on  its  pro- 
position, be  first  thoroughly  published  in  the  place  to  which  it  refers :  and 
after  having  been  thus  published  for  a  certain  time,  shall  be  discussed,  on 
the  spot,  by  a  Body  expressly  chosen  by  the  inhabitants  for  the  purpose,  with 
full  opportunity  for  any  objections  to  be  heard  and  enforced : — after  passing 
through  which  ordeal  only,  shall  Parliament  permit  the  measure  to  be 
brought  up  for  its  sanction ;  which  sanction  shall  have  reference,  not  to  local 
details,  but  to  any  points  of  Common  Right  and  General  Liberty  which  may 
seem  to  be  touched.    By  such  a  plan,  the  enormous  present  waste  of  time  to 
Parliament,  in  Committees  on  Local  Bills,  would  be  saved ;  the  greater  part 
of  the  cost  of  such  Bills  would  be  also  saved ;  and  real  opportunities  of  self- 
protection  would  be  secured  to  every  legitimate  objector. 

The  preposterous  proposition  put  forth  by  the  Board  of  Health  in  1855, 
in  referenoe  to  Local  Acts,  was  merely  an  attempt  to  exalt  its  own  power,  at  | 

the  expense  of  the  interests  of  the  whole  country,  and  of  the  dignity  and  in- 
dependence of  Parliament.  I 
t  Before,  pp.  216,  404,  etc.  | 
X  Before,  pp.  260~262  note.     To  prevent  misapprehension,  I  call  special 
attention  to  what  will  always  be  needed, — careful  provision  for  equitable 
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But  the  meddling,  shiftingy  experimental  legialatiaii  wbidi  k 
the  characteristic  of  our  day ;  which  is  done  in  utter  ignaaaxt. 
by  its  perpetrators,  of  what  they  are  dealing  with,* — and  k 
utter  ignorance  by  the  public,  of  how  their  interests  and  mssh 
tutions  are  being  tampered  with ;  all  this  must  be  stopped.  Ii 
must  be  remembered  always,  that  the  existing  practical  syistea 
of  our  Institutions  is,  as  has  been  shown  in  this  Volume,  rerv 
definite  and  dear,  and  adaptabU  to  all  conditions ;  and  tbst 
there  is  no  need  of  Acts  of  Parliament  to  enable  the  doing  d 
any  fresh  thing  that  needs  doing,  but  only  to  remove  obstruct 
tions  that  haye  been  unlawfully  set  up  to  the  right  action  of 
those  Institutions. 

It  is  by  the  adaptation  of  the  sound  practical  principles  tfast 
have  been  shown  to  be  embodied  in  the  Common  Ijaw,  as  ap- 
plied to  these  institutions,  that  the  sound  end  can  alone  he 
reached.  Bestore  the  course  of  systematic  and  thorough  In- 
quiry into  the  way  in  which  every  place  has  fulfilled  its  duties; 
and  enforce  the  responsibility  of  every  place  for  the  non-fulfil- 
ment of  these ; — and  the  results  will  be  at  once  attained,  o( 
making  men  feel  a  constant  sense  of  their  individual  responsi- 
bUitiea,  and  of  stimulating  every  effort  to  the  fulfilment  of  those 
responsibilities. 

There  is  all  the  difference  in  the  world,  between  a  meddling 
interference  that  would  dictate  what  is  to  be  done  about  everr- 
thing,  and  how  everything  is  to  be  done ;  and  the  action  of  a 
system  which  continually  and  unevadibly  requires  that  certain 
broad  results  shall  be  accomplished, — and  so  necessarily  calls 
upon  every  man  and  neighbourhood  to  bestir  themselyes  to  ac- 
complish these  by  the  best  means  in  their  power.     The  obli- 
gation to  act  is  what  the  true  Statesman  will  seek  to  make  un- 
evadible.    He  will  never  seek  to  fetter  enterprise  and  skill  and 
effort,  by  attempting  to  dictate  and  define  details  and  methods. 
That  is  the  course  followed  only  by  the  Charlatan.     Too  many 
examples  of  this  are  now  on  the  Statute-Book.    In  any  fresh 
legislation,  all  this  needs  to  be  reversed.     The  man  of  honest 
ambition  will  always  find  something  to  suggest  and  help  for- 
ward, in  however  narrow  a  sphere  his  action  is.     Scope  is 
needed  for  such  honourable  impulses,  not  a  mischievous  pro- 
arrangements  between  adjoining  Parishes,  where  it  is  neoessaiy  for  works 
to  interoommunicate. 
*  See  before,  p.  553 ;  and  p.  888,  for  Lord  Coke's  remaika  hereon. 
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CTusteanism  and  meddling  interference  that  necessarily  chill 

every  effort.   The  business  of  the  State  is  with  general  Results, 

as  affecting  the  general  welfare, — not  with  the  speciality  of  Me- 

thods.     The  latter  must  vary  infinitely,  as  circumstances  vary. 

A  wise  policy  will  encourage  the  trial  of  every  shape  of  method 

and  free  enterprise.     The  only  things  the  State  should  insist 

upon,  are, — Self- Action,  applied  imder  the  fuU  consciousness 

of  an  unevadible  Eesponsibility  for  the  results  brought  out,  but 

never  tied  down  or  limited  either  in  direction  or  method. 

There  is  no  need  to  rush  to  new  deyices  as  to  this  matter. 
The  practical  course  is,  to  restore  the  vital  activity  of  that 
v^hich  has  heretofore  existed,  and  which  still  exists  by  Law. 
The  thorough  and  systematic  course  of  Inquiry ,  heretofore  re- 
gular and  habitual,  into  the  discharge  of  all  Local  duties,  must 
be  reorganized  ;  and  it  must  form,  as  of  old,  a  fulfilled, — not, 
as  now,  a  neglected — part  of  the  regular  fiinctions  and  duties 
of  the  executive,  to  see  that  this  is  carried  out.*  The  Inquiries 
must  be  true  and  constitutional ;  and  not,  as  the  so-called  in- 
quiries of  our  day  are,  merely  functionary,  and  a  cloak  to  hide 
the  truth.     Beyond  this.  Prosecution  for  amercement  must  in- 
evitably— and  not  at  any  caprice — ^follow  every  unsatisfied  In- 
quiry.! 

*  See  before,  p.  216. 

f  See  the  iMt  Section  of  the  preoeding  Chapter.    Besides  the  regular  and 
periodical  Inquiries  already  niLmed,  and  which  include  everything  relating  to 
Highways,  Drainage,  Public  Health,  Watch  and  Ward,  Criminal  Justice, 
Prisons,  etc.  (See  pp.  85,  36,  367,  etc.),  the  Crown  has  the  constitutional 
power  to  institute  Inquiries,  by  the  same  methods,  on  any  occasions  that 
may  arise  to  need  it.   Domesday-Book,  the  Hundred- Rolls,  the  Inquititiones 
Nonarum,  are  but  examples  of  such  special  Inquiries.     If  to  the  system  of 
such  inquiries,  all  open  and  public, — not  made  by  a  functionary,  but  by  a 
juiy  before  some  officer  like  the  Coroner, — ^were  added  inevitable  prosecution 
on  de&ult  found,  the  result  on  Local  Action  is  self-evident :  the  impossi- 
bility of  Local  inaction  demonstrates  itself.     But  the  necessity  for  prosecu- 
tion would  soon  become  rare,  when  the  unavoidable  Public  Inquiry  came 
thus  regularly  and  continually  round. 

The  following  is  the  form  of  the  writ  lawfully  to  be  issued  by  the  Crown 
on  any  occasion  of  8pecicU  Inquiry.  It  is  addressed  to  the  person, — whether 
Coroner,  or  any  one  specially  appointed, — ^before  whom  the  Inquiry  is  to  be 
made  by  a  jury.  The  Articles  of  Inquiry, — ^that  is,  the  matters  to  be  in- 
quired into, — accompany  the  writ,  in  such  a  scheduled  form  as  seen  on 
p.  867. 

"  Victoria,  etc.  to  A.  B.  etc.  greeting.     Know  that  we  have  assigned  you 

to  inquire,  by  the  oaths  of  honest  and  lawful  men  of  the  County  of , 

oonoeming  certain  matters  of  common  right  and  public  well-being  and  other 
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It  will  tbua  be  plainlj  seen, — ^what,  indeed,  evBry  page  ofui 
present  Volume  has  but  iUustrated, — ^tbat  the  Parish,  as  an  I^ 
stitution,  does  not,  as  the  slothful  and  selfish  would  sneeriik^ 
represent,  and  as  the  urgers-on  of  functionarism  always  pretesii 
embody  the  idea  or  fact  of  inertness  and  supineness.  On  tk 
contrary,  the  active  sense  of  an  erer-felt  Besponsibilitj  fens 
itaJundamentcU  principle.  This  is  its  essence,  life,  and  wpxiHL 
Without  this,  it  is  a  name  only, — a  mere  shadow :  to  whidb,  is- 
deed,  it  may  be  sought  to  reduce  it,  the  better  to  oorer  tke 
sinister  aims  of  selfish  functionansm ;  but  its  whole  substasD? 
and  reality  are  then  gone. 

To  secure  this  active  sense  of  ever-felt  responsibility,  by  th^ 
means  thus  pointed  out,  is  a  work  simple  in  itself^  and  sanc^ 
tioned  by  the  whole  history  of  our  constitutional  Practioe. 

Whoever  is  honest  and  in  earnest  in  his  professions  of  desin 
for  an  improvement  in  the  moral,  social,  and  physical,  ss  vvi} 
as  the  intellectual,  or  even  the  industrial,  condition  of  his  fellow- 
countrymen  ;  whoever  would  forward  true  measures  for  tW 
public  well-being  and  improvement,  for  the  true  administnitxoL 
of  justice  and  prevention  of  wrong-doing,  for  the  safety  and  se- 
curity of  person  and  property,  for  the  well-ordering  of  poor- 
relief,  education,  the  public  health ;  whoever  would  promote  tht 
growth  of  a  true  and  hearty  sympathy  between  class  and  class, 
a  right  appreciation  of  the  mutual  obligations  and  relations  cf 
each,  and  a  cheerful  and  happy  fulfilment  of  what  those  obliga- 
tions and  relations  bring  to  each ;  will  see  his  only  sure  means 
to  lie,  in  helping  to  sustain  and  to  develope,  by  such  means  sd 
have  been  glanced  at,  the  life  and  sound  action  of  the  En^isli 
Institution  of  The  Fabish. 

things  touching  us  and  our  State  and  also  the  said  County ;  and  moreover 
touching  the  acts  and  deeds  of  certain  Parish  OfELcers  in  the  said  Gountf : 
as  in  the  Articles  which  are  herewith  delivered  to  you  more  fuUj  appears. 
And  we  command  you  that,  at  certain  ^ys  and  places  which  yoa  shall  ftp- 
point  for  that  purpose,  you  shall  hold  these  inquiries,  according  to  the  ooo- 
tents  of  the  aforesaid  Articles.     And  these,  clearly  and  plainly  aet  fbiih 
under  your  seal  and  the  seals  of  them  by  whom  the  inquiry  is  made,  ywi 
shall  return  to  us  without  delay,  together  with  this  Writ.     And  we  have 
commanded  our  Sheriff  of  the  aforesaid  County  that,  at  the  days  and  pUo« 
which  you  shall  make  known  to  him,  he  shall  cause  to  come  be£)ro  yoa  so 
many  honest  and  lawful  men  of  his  bailiwick,  by  whom  the  truth  of  the 
matter  in  the  premises  shall  be  the  better  known  and  inquired.     Witness, 
etc." 
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APPENDIX. 


A. 


THE  UNLAWFULNESS  OP    THE   COKSECBATION   OP  NEW 

BUSLAL-OBOUNDB. 

The  circfumstances  mentioned  in  note  f  p.  444,  make  it  proper  to  oonnder, 
aoTnewhat  more  fully,  the  point  of  "  Consecration  "  of  burial-grounda.     This 
has  become  a  matter  of  great  practiciil  importance,  and  it  is  daily  becoming 
more  so,  in  a  vast  number  of  parishes  in  England,  in  consequence  of  the 
vride  application  of  the  Burial  Acts  of  1852,  1853,  particularly  named  in  the 
Chapter  on  Parish  Committees,  and  in  Section  8,  Chapter  YII.,  on  "Burial." 
The  principal  pretext  for  the  obstructions  thrown  in  the  way  of  render- 
ing such  assistance  as  it  has  been  imagined  that  Bishops  could  give,  towards 
bringing  the  new  Burial-Grounds  into  use,  has  been,  that  the  &ncies  of 
certain  Bishops  have  not  been  gratified  as  to  the  mode  of  marking  out  the 
parts  of  burial-grounds  that  are  to  be  consecrated.      The  85th  Canon  is 
pretended  to  be  relied  on ; — which  says  that  "  churchyards  shall  be  well 
and  sufficiently  repaired,   fenced,   and  maintained  with  Walls,  Rails,   or 
Pales."    The  Canon  is,  however,  plainly  perverted ;  the  only  object  of  "  fenc- 
ing" being,  **  to  keep  out  hogs  and  other  noxious  animals"  (Ayliffe's  '  Par- 
ergon,*  p.  173).   But  it  is  unnecessary  to  Ml  back  on  the  construction  of  its 
terms.    It  might  be  sufficient  to  say,  that  this  Canon  is  simply  and  abso- 
lutely void,  inasmuch  as  no  Canon  can  impose  any  charge  on  the  people. 
''The  Convocation  cannot,  by  their  canons,  take  money  out  of  people's 
pockets"  (Lord  Chief  Justice  Holt,  12  Modem  Rep.  172 ;    and  see  before, 
p.  38),  whUe  no  Canon  can,  in  any  way,  bind  the  Laity.     But  it  is  more  to 
the  point  to  go  direct  to  the  question  of  "  Consecration  "  itself ;  which  will 
be  found  to  be  wholly  ill^al,  and  a  mere  popish  superstition,  unallowed  by 
the  Church  of  England ;  and  the  taking  any  fees  for  which  is  a  mere  act  of 
extortion,  and  involves  the  guilt  of  Simony. 

The  Consecration  of  Churches,  churchyards,  and  burial-grounds,  is  neither 
required  nor  aUowed  by  Law,  nor  by  the  Protestant  Church  of  England. 
The  teste  in  every  such  case  are,  the  Statutes  of  Edward  VL  and  Elizabeth. 
The  Statutes  2  &  3  Ed.  VL  c.  1  ;  3  &  4  Ed.  VI.  c.  10 ;  5  &  6  Ed.  VI.  c.  1 ; 
1  Eliz.  c.  2  ;  8  Eliz.  c.  1  ;  declare  "the  Book  of  Common  Prayer  and  admi- 
nistration of  the  sacraments  and  other  rites  and  ceremonies  of  the  Church 
after  the  use  of  the  Church  of  England,"  to  be  the  only  authority  that  it 
shall  be  lawful  to  follow ;  every  other  form  of  service  of  the  church  being 
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thereby  "  dearly  and  utterly  aboUahed,  extmgaislied,  and  fiyrbiddeD.'*  Ty 
Act  of  14  Oar.  II.  c.  4  re-enforoes  the  same  thing.  So  qncpiiaBticqiKn 
was  this  always  recognized  to  be  the  Law,  and  thai  no  rite  or  eat»^* 
would  be  lawful  that  wot  not  contained  m  the  BwJkqf  Common  Prmt^,  thai  2 
waa  neceasary  to  pass  spedal  enactments  in  order  to  legalize  even  tiiF  aerrsn 
for  the  consecration  of  Archbishops,  Bishops,  Priests,  I>eaooiifl»  and  3iBud» 
of  the  Church.  These  enactments  are  8  &  4  Ed.  VI.  c.  12  ;  aiDd  pazts  cC  5 1 
6  Ed.  VI.  c.  1  ;  8  Eliz.  c.  1 ;  and  14  Gar.  II.  c.  4.  Thefirst  of  ibCTeempowefn! 
the  drawing-up  of  a  form  for  sudi  consecration  ;  the  last  three  declared  1L1 
form  lawful,  and  that  it  is  to  be  of  "  like  force,  authority,  and  Tshie^'*  as  ibt 
Book  of  Common  Prayer.  See  also  the  86th  Article  of  the  Chmch  of  be- 
laud (as  now  in  force).  But  no  ceremony  nor  servioe  for  the  oonaecrstiaa  <i 
churchyards  or  burial-grounds,  is  contiuned  in  the  lawful  Book  aiCcfmsam. 
Prayer ;  or  alluded  to  in  either  of  the  difierent  sets  of  the  "  Arti<^eB  cf  Be- 
ligion  ;*'  or  even  in  the  Canons  of  1603  ;  or  authorised  by  any  Act :  vi^ 
there  is,  in  each  of  the  diffsrent  sets  of  the  **  Articles  of  Religion,"*  an  "Ar- 
ticle" against  Purgatory,  as  a  "  fond  thing,  vainly  feigned."  Bat  ^us  doc- 
trine of  Purgatory  was  the  foundation  on  which  alone  the  BuperaiitioB  as  ^ 
the  consecration  of  burial-grounds  was  built  up. 

It  is  clear,  therefore,  that  the  consecration  of  burial-grounds  is  one  <£  ihox 
" superstitions  "  and  " superstitious  services**  (see  3  &  4  Ed.  VI.  c  10)  wlud 
it  was  the  object  of  the  B«formation  to  purify  the  Church  of  England  fross. 
If  anything  were  wanting  to  complete  this  point,  it  is  found  in  tiie  Bud  tfaftt 
one  of  the  main  grounds  of  Archbishop  Laud's  impeachment,  wan  his  iotrc- 
duction  of  "  divers  popish  and  superstitious  ceremonies,  without  wanast  d 
Law"  (article  7  of  his  Impeachment) ;  and  that,  in  the  evidence  given  in  proof 
of  this  charge,  his  attempt  to  re-introduce  the  consecration  of  chnrc^ies  vsA 
churchyards  formed  a  prominent  part.  His  attempted  defence  on  this  matter 
was  singularly  weak  and  self-contradictory,  not  even  pretending  to  find  act 
"  warrant  of  Law  ;"  and  it  was  replied  to  specifically,  and  with  remai^ab)? 
conclusiveness.  See  Rushworth's  Hist.  Coll.  vol.  ii.  pp.  76—79,  and  the 
'Trial  of  Laud*  (Canterburie's  Doome),  pp.  112-128,  497-506. 

In  1661,  and  again  in  1712,  Convocation  pretended  to  set  up  a  fonn  lor  000- 
secration  of  churches  and  churchyards  ;  but  each  attempt  was,  in  every  re- 
spect, illegal.  Neither  of  them  was  authorized  by  Parliament,  as  evoi  tbe 
consecration  of  Bishops,  ete.,  was  obliged  to  be,  and  as,  alone,  these  oooM 
have  legally  been  :  neither  of  them  has  ever  been  authorized  to  be  added  to 
the  Kites  and  Ceremonies  of  the  Church  of  England.  The  putting  forth 
or  using  either,  is,  therefore,  a  direct  violation  of  the  Law  qf  Engiamd. 

It  adds  much  to  the  marked  character  of  the  illegality  of  these  attempts, 
that,  though  the  first  of  them  was  made  in  the  Convocation  of  1661,  neithcf 
of  the  Acts,  13  Car.  II.  (Stat.  1.)  c.  12,  or  14  Car.  II.  c.  4,  which  were  passed 
respectively  in  1661  and  1662,  recognized  or  l^^alized  the  attempt ;  bat, 
on  the  contrary,  the  former  in  express  terms  declares,  that  no  ecdenastical 
Law  or  Canon  is  lawful  which  had  not  been  previously  confirmed  by  Puii»- 
ment ;  and  the  latter  declares,  that  the  Book  of  Commoa  Prayer,  and  the 
rites  and  ceremonies  there,  together  with  a  named  form  and  manner  of  ecm- 
secrating  Bishops,  Priests  and  Deans,  are  alone  lawful  (See  sections  I  aixf 
12.     See  also  Canons  VI.,  VIII.,  XII.,  and  XIV.) 

'  The  Articles  of  1552  diffor  considerably  finom  those  of  1562. 
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Thefonn  pnt  forth  by  Oonvooatioii  in  1712  is  equally  illegal.  Though 
Gibson  (Codex,  p.  1459)  and  Burn  (Ecolee.  Law,  vol.  i.  p.  826)  both  give  a 
copy  of  it,  neither  of  them  venturee  even  to  suggest  the  least  intimation  of 
there  being  any  authority  for  it,  or  to  assert  the  lawfulness  of  its  use.  Both 
-well  knew  that  it  is  wholly  unlawful  Bum  acknowledges  that  it  never 
reoeiYed  the  royal  assent  (p.  827 :  see  before  pp.  72,  78).  Even  that,  how- 
ever, without  the  authority  of  Parliament  also,  would  not  make  it  lawful. 

The  whole  affiur  is,  in  short,  but  a  striking  additional  example  of  modem 
eocdesiastical  usurpation.  It  is  an  attempt,  by  means  of  superstitious  usages, 
condemned  by  the  "  Articles "  of  the  Church  itself  to  extort  fees ;  the  taking 
of  which  fees  is  in  itself  an  act  of  Simony^  however,  even  were  "  conseora- 
iion*'  lawfuL  This  part  of  the  matter  is  also  entirely  modem  ;  insomuch 
that  Bishop  Qibson  himself  declares,  that  nothing  is  lawful  to  be  paid  on  the 
oonsecration  of  a  church,  beyond  a  small  amount  for  "  refreshments  for  the 
hiahop  and  his  tervanta"  (under  the  name  a{ prceuration) ;  as  to  which  he  in- 
timates, by  an  example  given,  that  the  sum  of  £8.  St.  Sd.  is  sufficient. 

The  whole  attempt  ought  to  be  resisted  by  every  one  who  respects  the  Pro- 
testant spirit  of  the  Church,  or  the  efforts,  straggles,  and  teachings  of  the 
Fathers  of  the  Reformation.  Were  the  spirit  that  animated  those  truly 
illustrious  men  better  known  and  appreciated — to  which  I  trust  that  the 
present  Volume  may  somewhat  contribute — there  would  be  less  of  Dissent 
in  England ;  less  of  religious  warfare ;  and  more  of  simple  Christianity. 

It  has  already  been  shown  that  many  Churches  and  Cathedrals  in  England 
["multas  eoclesias  et  aliquas  cathedrales  " : — Constitution  of  Otho,  p.  6] 
have  never  been  consecrated ;  yet  the  Canon  Law  itself  recognizes  the  ser- 
vices and  sacraments  therein.  Gibson  himself  alludes  to  the  well-known  fact 
that,  "not  only  divine  service  may  be  performed,  but  also  sacraments  ad- 
ministered, in  Churches  and  Chapels  noi  eontecraied  "  (Codex,  p.  190).  This 
being  so  as  to  Churches,  much  more  is  it  so  as  to  Burial-grounds. 

The  New  Burials  Acts  of  1852,  1858,  do  not  afifect  the  matter.  Though, 
with  the  loose  phraseology,  and  clearly  through  that  carelessness  and  mis- 
apprehension of  the  law,  which  characterize  modem  legislation,  they  say  that 
a  part  "may**  be  consecrated,  no  form  of  consecration  is  sanctioned,  without 
which  the  ceremony  is  unlawful ;  and  the  same  Acts  very  explicitly  require 
that  the  whole  shall  not,  under  any  circumstanoes,  be  consecrated.  15  &  16 
Yict.  c.  85,  ss.  80  and  82 ;  16  &  17  Vict.  c.  134,  s.  7. 

The  true  aspect  of  this  subject  cannot  be  better  summed  up  than  in 
the  words  of  Aylifib,  whom  no  one  will  suspect  oi  other  than  a  cordial  re- 
gard for  the  tme  functions  and  rights  of  the  church  and  the  clergy: — 
"Having  persuaded  the  people  into  a  foolish  opinion,  that  the  souls  of  the 
departed  hovered  about  their  bodies  after  death  ;  [that]  they  could  not  be 
laid  at  rest  without  the  help  of  the  priest ;  and  that  this  could  not  be  ob- 
tained unless  they  were  buried  in  holy  ground,  whereon  the  priest  exercised 
his  office  :  thus  they  made  the  churchyard  a  place  necessary  unto  rest  after 
death,  and  made  an  immente  profit  to  themtdvea  thereby.  Besides,  as  church- 
yards were  separated  and  divided  by  oonsecration  from  other  pro&ne  and 
impure  places,  to  the  Biakopt  who  conteerated  thit  ground  were  went  to  have  a 
SpiU  or  Sportule  [of  Fees]  for  the  tame,  from  the  credulout  Laity  /*  "  to  that 
nothing  it  to  he  done  without  money,  even  in  contecration  ittelf;  though  thit 
be  SncoxT  aUo  by  the  Canon  Law. "  (Parergon,  pp.  1 72, 1 73, 1 94, 195.)  Com- 
pare before,  p.  445  note;  452  noU  * ;  also,  p.  446  note  X* 
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Extract  from  Vettry  Minutes  of  Steeple  Ashtan^  WUis,  tllo*- 
trating  the  Adminietration  of  Poor  Belief  during  ikefirwt 
twenty-Jive  years  after  43  Elizabeth,  and  the  ^stem  of  «  2V 
rochial  ^*  Friendly  Society^*  for  Loans  on  SecurUy, 

(SXB  BEFORB,   CHAFTBB  Vn.   SKGTIOK  6,   P.  433.) 

A  RagUter  of  such  V estriea  or  CburchredLoningB  about  y*  stock 

and  mamtenanoe  for  y*  poore  which  have  bene  made  sinoe 

y*  beginning  of  the  nugne  of  our  soveraigne  Lord  K.ii^ 

James,  of  England,  Scotland,  Fmunce  ft  Ireland 

King,  defender  of  y*  fiuth,  ft*. 


Anno  Domini  1603  Jacobi  1*  vppon  y*  Feast 
St  Steven  was  made  this  account. 


of 


'  Walter  Marks  for  y«  vse  of        10;£ 

Qeorge  White  for  v*  vse  of 4£ 

Heoeived  of  (  ^*^**™  Hancock  for  y*  vse  of       ....  B£ 

I  Qeoig  Shord  for  y*  vse  of 408 

Thomas  Langfeild  for  y*  vse  of 40s 

.  Thomas  Symmes  for  y*  vse  of 40s 

The  which  monie  received, — ^in  part,  for  this  present 
yeare,  was  laid  vp  for  y*  encrease  of  y*  poores  stock, — and 
part  was  deliuered  to  y*  pbore  that  had  most  need,  by  y* 
hands  of  John  Rogers,  Yicar. 


Anno  Domini   1604   Jacobi   2"  vppon   y*  feast 
St  Steven  was  made  vp  this  account. 


of 


Received 
out  of  y* 
poores 
stock  of 


< 


'  John  Grenhil  for  two  yeares  vse  of 
Walter  Marks  sen'  for  y*  vse  of 
Walter  Maiks  jun'  for  y*  vse  of 
William  Hancock  for  y*  vse  of 
Georg  White  for  y*  vse  of 
Georg  Shord  for  y*  vse  of     .     . 
Thomas  lAngfeild  for  y*  vse  of 

,  Thomas  Symmes  for  y*  vse  of    . 

The  which  monie  receiued,  likewise  in  part  was  laid  vp 
to  the  encrease  of  the  stock,  and  part  divided  to  y*  poore 
at  the  discretion  of  John  Rogers,  Vicar. 


Remaining 
of  y«  poores 
stock  in  y* 
hands  of 


John  Grenhil 
Walter  Marks  sen' 
Walter  Marks  jun' 
Georg  White  .  , 
William  Hancock  . 
Georg  Shord  .  . 
Thomas  Langfeild  . 
Thomas  Symmes    . 


4£ 
308 
10£ 
4£ 
5£ 
408 
408 
408 


2ni 
Ai 


3£ 

1-i 

303 

10£ 

SOs 

5£ 

lOs 

i£ 

Si 

408 

u 

408 

u 

408 

u 

POOB  SELiEf:  1603-1606. 
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Anno    Bomini   1605,   Jaoobi  8^  vpon  y*  ietat  of 
St  Steyen  was  made  this  aocount. 


ioeaved  of 
s  poores 
>ck  out  of 
bAnda  of 


-  John  Grenhil  for  y  vse  of  .  . 
Walter  Marks  sen.  for  y  vse  of 
Walter  Marks  jun.  for  y  yse  of 
G«org  White  for  y«  vae  of  .  . 
William  Hancock  for  y*  vse  of 
Georg  Shord  for  y*  vse  of  .  . 
Thomas  Langfeild  for  y*  vse  of 
Thomas  Symmes  for  y*  vse  of 

The  which  monie,  being  received,  was  delivered  into  y*  hands 
r  George  Webbe,  Vicar,  and  Roger  Martin  ;  and  by  them  was 
bid  out  vppon  linnen  cloth  for  y*  poore — 45s.  The  other  20s 
^as  delivered  to  y*  use  of  y*  poore  vnto  y*  CoUectors*  of  that 
eare  for  y*  poore.  The  linnen  cloth  bought  with  y«  aforesaid 
58  was  distributed  in  manner  following. 


4£ 

8s 

808 

10£ 

208 

4£ 

8s 

5£ 

10s 

40s 

40s 

4b 

408 

48 

nprimis  Georg  Shords  wife  had  of  canvas   . 
tern  Christopher  Griffins  wife  had  of  canvas 
tern  James  Gambles  daughter  had  of  canvas 
Item  Widdow  GMffin  had  of  canvas 
[tem  Painters  boy  had  of  canvas 
Item  Margerie  Aiers  had  of  canvas    . 
Ltem  Crows  wife  had  of  canvas       .     . 
Item  Andrei  Frauncis  had  of  canvas  . 
Item  Robert  Maids  wife  had  of  canvas 
Item  Roger  Winsloes  child  had  of  canvas 
Item  Thomas  Reads  child  had  of  canvas 
Item  Widdow  Braer  had  of  canvas 
Item  John  Bruers  wife  had  of  canvas 
Item  William  Tillin  had  of  canvas 
Item  Browns  wife  had  of  canvas     .     . 


y*  hands  of 


Anno  Domini  1606  Jacob!   4***  uppon  y*  feaM 
St  Steven  was  made  this  account. 

John  Grenhil  for  y*  vse  of 

Walter  Marks  for  y«  vse  of 

Receaved  of '  John  Marks  for  y*  vse  of  .....'. 
y«  poores  j  Gteorge  White  for  y«  vse  of  ..... 
stock  out  of '  William  Hancock  for  y«  vse  flf       .... 

Georg  Shord  for  y«  vse  of  

Thos.  Langfeild  for  y*  vse  of 

.Thos.  Symmes  for  y«  vse  of 

Out  of  y*  which  monie,  being  received,  was, — ^with  y* 
whole  consent  of  y*  vestrie,— delivered  to  y*  Overseers  for 

y*  poore 

Item  Ric'  Whitlock  for  two  years  harbouring  of  Widdow 

Godwin 

Item  to  Widdow  Bruer 

Item  to  Widdow  Griffin . 

Item  to  Thomas  Nash 

Item  to  Widdow  Sheapperd 

Item  to  Widdow  Crow       

Item  to  Mareerie  Aiers 

Item  to  WilSam  Tillin       


2  els  and  a  qu**' 
2  els  and  a  qu^ 

1  el  &  a  qu^' 

2  els  A;  a  quarter 

1  el  A;  a  quarter 

2  elles  &  a  quarter 

1  elle  &  an  half 

2  elles  &  a  quarter 
2  elles  &  a  quarter 
1  elle  &  an  half 

1  elle  k  a  quarter 

2  elles  8c  a  quarter 
2  elles  &  a  quarter 
2  eUes  &  a  quarter 
2  elles  &  a  quarter 

of 


4£ 

88 

10£ 

20b 

308 

4£ 

5£ 

lOs 

40s 

40s 

48 

40s 

48 

20s 


13s 

4d 

2s 

6d 

2s 

6d 

2s 

Is 

Is 

Is 

4d 

Is 

4d 

*  It  will  be  seen  that  the  old  name  "  CoIIeotoTB"  was  etOl  kept  up,  though  the  4i3rd 
Elis.  bad  paased  three  yean  before.    See  before,  p.  149  naU,  and  after,  p.  640. 
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Anno  Domini  1607  Jaoobi  5**  impon  y*  fenst  of  St 
Steven  was  nuule  this  reoeit.  Geoige  Webbe, 
Yioar. 


BaoeiTed  of 
the  pooreB 
•tock  ont  of  \ 
J*  bMubof 


John  Grsnhil  for  y*  Tie  of    . 
Walter  Marlu  for  y«  vse  of  - 
John  Maries  for  y*  tsb  of 
Oeorg  White  for  y«  vse  of    .     , 
William  HanoodL  for  y*  tbs  of 
Qeoiigf  Shord  for  y*  yae  of     . 
Thomas  Langfeild  for  y*  Tse  of 
IlioinasSjrnmiesfory*  vse  of 


4£ 

H 

lOi? 

f^ 

30e 

4£ 

5£ 

hm 

408 

408 

% 

40a 

b 

At  this  Testrie  John  Eoanee,  who,  togither  with  John 
ICarkSy  was  in  band  for  Qeorg  ^ord,  brMwht  in  208,  the 
one  haJf  of  y*  mooie ;  soe  y*,  by  y*  generaU  consent  of  y* 
whole  voBtrie,  hee  was  released  fnm.  his  band.  But  yeat, 
John  Harks,  not  hauiog  brought  in  his  part>  oontinoeth 
still  in  band  for  Qeorg  ShonL 

Also,  ihortly  after,  John  Maiks  brought  in  his  80s  w^ 
hee  had  hired  out  of  y*  poores  stock,  which  remaineth  yeai 
[yet]  to  be  let 

The  monie  received  was  distributed  by  mee  Geoige 
Webbe,  Vicar  (by  y*  consent  of  y*  vestrie)  in  manner  and 
form  following. 

To  y*  overseers  for  y«  poor,  by  y*  general!  oonsent  of  y* 

vestrie,  was  delivered  out  of  this        .     .     . 
Item  to  John  Euance  when  hee  delivered  in  his  208,  was, 

by  consent,  redelivered,  in  regard  of  his  povertie 
Item  to  Richard  Whitlock  for  y*  harboring  of  Widdow 

Godwin 

Item  to  Thos.  Nash,  by  y*  oonsent  of  y*  whole  vestrie 
Item  to  Richard  Weastwood  toward  y*  payment  of  his  rent 
Item  to  y*  same  Rio'  Weastwood  at  other  severall  tynies 
Item  to  Widdow  Bruer  at  four  severall  tymes 
Item  for  a  shrowd  for  y*  same  widdow  Bruer 
Item  to  William  Tillin  at  four  several  tymes  . 
Item  to  Widdow  Qrii&n  at  five  several  tymes 
Item  for  a  paire  of  shoes  for  Margarie  Aiers  . 
Item  to  y*  widdow  Harding  at  five  severall  tymes 

Item  to  James  Qambles  Wife 

Item  to  y*  same  wife  of  James  Qamble  at  another  time 
Item  to  y*  Widdow  Sheapperd  at  two  several  tymes 

Soe  y*  by  this  reckoning  y*  iriiole  smnme  received  for  y* 
use  of  y*  poores  stock  was  laid  out ;  and  also  20s  of  v* 
stock, — ^which  was  agreed  upon  by  y*  whole  vestrie  hdd 
Anno  sequenti. 


20a 


8« 

2s   ed 

5s 

2b 

78    8d 

2b    4d 

2s 

56 

Is    44 

48    Gd 

6d 

Is 

lOd 


Remaining 
in  y* 
hands  of 


f  John  Qrenhil  . 
Walter  Marks  . 
Georg  White  . 
William  Hancock 
George  Shord  . 
Thomas  Langfeild 
Thomas  Symmes 


4£ 

10£ 

4£ 

&£ 

208 

408 

40a 


POOS  BELIEF:  1607-1609.  629 

Lxmo  Domini  1608  Jaoobi  6*<>  yraon  y^  feast  of  St  Steven 
made  this  reoeit,  Qeorge  Webbe  being  Yioar. 


Received 
>f  y«  poores 
stock  out  of 
y«  liands  of 


John  Orenhill  for  7*  use  of 4£               88 

Walter  Marks  for  y«  use  of 10£             208 

George  White  for  7«  Yse  of i£              88 

William  Hanoock  for  y*  use  of 6£  10b 

Georg  Shord  ibr  y*  use  of     .....     .  208 

Thomas  Langfeild  for  j*  use  of 408                48 

,  Thomas  Symmes  for  y*  use  of 408                48 

At  this  Testrie  John  Marks'tooke  y*  208,  for  whidi  hee 
inraB  in  band  in  y*  behalf  of  Ghwrg  Shord,  vppoin  htmael^ 
to  return  in  y*  prindpall  at  y*  next  vestry. 

At  this  vestrye  likewise  it  was  agreed  y*  (by  reason  of  y* 
present  g^reat  dearth)  both  y*  fonner  208  distributed  y*  years 
'before  out  of  y*  stock,  as  also  y*  SOs  w^^  John  Marks  brought 
in  y*  last  yeare  of  y*  stock,  should  be  alienated  from  y* 
stock  and  be  distributed. 

Soe  y*  there  remained  in  y«  hands  of  mee  Qeoi^  Webbe 
(besides  that  wh^^  remaineUi  yeat  to  be  brought  in,  which 
amounteth  to  the  summe  of  dSs)  besides  y*  interest  of 

Shords  monie 8£  Ss 

Concerning  y*  which  it  was  aggreed  that  y*  parties  un- 
dernamed should  have  weekly  portions  as  foUoweth  (so  long 
as  the  monie  would  last,)  everie  Sunday. 

Widdow  Godwin 8d 

Agnes  Hardinff 8d 

William  Winaloe 3d 

Thomas  Nash 2d 

Boger  Maiol 2d 

Widdow  Crow 2d 

Elinor  Crockson 2d 

Widdow  Sheppeard 2d 

Thomas  Read 8d 

Richard  Weastwood 6d 

Roger  Winsloe Id 

Agnes  Shord 8d 

Geoiige  Brinckwater 3d 

James  Gamble .  3d 

John  Paiigeter      .    '.     . 2d 

Widdow  Griffin 3d 

William  TUlin 4d 

Christopher  Griffin 8d 

John  Toung    ............  3d 

Andrie  Fraunois 4d 

John  Bruer 3d 

Marie  Brown 2d 

Marie  Maiol '   .     .  2d 


Anno  Domini  1609  Jacobo  7"^  uppon  the  feast  of  St  Steven 
was  made  this  receit,  there  being  present  George  Webbe, 
Vicar,  John  Grenhil,  Roger  Marks,  Roger  Martin,  and 

others. 


Received  of 
y«  poores 
stock  out  of 
yc  hands  of 


^  John  Grenhil  for  y*  use  of 4£  Ss 

Walter  Marks  for  y«  vse  of 10£  208 

George  White  for  y*  vse  of 4£  Ss 

{  William  Hancock  for  y*  use  of 5£  10s 

John  Marks  for  v"  use  of 208  28 

Thomas  Langfeild  for  y*  vse  of 408  48 

Thomas  Symmes  fer  y*  vse  of 408  48 


\ 
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APPEHTDIX. 


RemBining 
■till  of  7* 
poores 
stock  in  y* 
hands  of 


/  John  Qrenhil  . 
Walter  Mariu  . 
QwiTfs  White  . 
William  Hancock 
John  Marks  .  . 
Thomas  Langfeild 
Thomas  Symmes 
John  Jordsn 


4£ 

IQ£ 
4£ 
5£ 
20s 
40a 
408 
40b 


At  this  Testrie  it  was  agreed,  hy  generall  consent^  that 
for  as  much  as  y"  former  yearo  there  was  monie  abstracted 
Irom  y*  stock  by  reason  of  y*  dearth  and  scardty  of  y*  tyme, 
now  there  should  (out  of  y*  forereceived  interest)  408 
to  be  added  again  to  y*  stodc  And  soe  y*  whole  stodL 
amounteth  to  y*  summe  of 

Item,  There  was  paid  to  Bichard  Whitlock  £>r  Widdow 
Godwin's  rent 

Item,  There  was  pud  to  Thomas  Silverthome  for  y*  rent  of 
Andrie  Fraunois 


30£ 

8a 

88 


Anno  Domini  1610  Jacobi  8®  'vppon  y*  feast  of  St  Steuen 
was  made  this  receit  in  y*  presence  of  George  Webbe, 
Vicar,  John  Grenhil,  Roger  Biartin,  Walter  Marks,  &<. 

/John  Grenhill  for  y«  Tse  of 4£ 

Walter  Marks  for  y«  vse  of IOjC 

GJeorge  White  for  y*  vse  of 4£ 

William  Hancock  for  y*  vse  of 5£ 

John  Marks  for  y*  vse     »,*.,.    ^    .  20b 

Thomas  Marks  for  y*  ¥se  of 408 

Thomas  Langfeild  for  y*  vse  of      ....  408 

k  John  Jordan  for  y*  vse  of 40s 


Received  of 


Remaining 
in  y*  hands  ( 
of 


/John  Gh^nhill 4£ 

Walter  Marks 10£ 

George  White 4£ 

WUtiam  Hancock 5£ 

John  Marks 208 

Thomas  Langfeild .  408 

Thomas  Svmmes 408 

\  John  Jordan 408 


The  sums  of  y*  receits  at  this  Audit  (there  remaining 
behind  ten  shillings  to  be  paid  by  William  Hanoodt)  came 
to  fifty  shillings;  whereof,  by  general  consent^  was  dis- 
bursted : — 

Imprimis  for  widdow  Godwins  rent 9s 

Item  for  Andrie  Frauncis  for  her  rent 8s 

Item  to  Widdow  Sheppeard  a  pair  of  shoes 2s 

Item  to  Widdow  Griffin  for  a  pair  of  shoee 2s 

Item  to  Andrie  Fraunois  for  herself  and  her  sonne  being 

sicke 8s 

Item  to  old  Till  at  two  severall  tymes 2s 

Item  to  Widdow  Orookson  two  shillings 28 

Item  to  twelve  of  y*  poore,  canvas 21s 

William  Hancock  is  -behind  for  his  reckoning .     .     .  lOs 

George  White  for  two  years lOs 


4d 

4d 

4d 


6a 

Sa 

2s 
if 
4i 
4i 
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Anno  Domini  1611  Jaoobi  9*  yppon  the  feast  of  St.  Steven, 
'WSB  made  this  reoeit  in  y*  presence  of  G^rge  Webbe, 
Vicar^  John  Grenhil,  Roger  Marks,  Roger  Martins,  and 
others. 

/John  Gienhill  for  y*  Tse  of 4£                8s 

Walter  Marks  for  y«  yse  of 10£              208 

George  White  for  ▼•vse  of 4£                8s 

-o^^^^^    -/ William  Hancock  for  y«  vse  of 6£              ♦Ss 

^^^**'®*^®****'^  John  Marks  for  yvse  of 208                 28 

Thomas  Langfeild  for  y*  yse  of 408                4s 

Thomas  ^mmes  for  y*  vse  of 408                48 

V  John  Jordan  for  y*  yse  of 40s                 4s 

/John  Grenhil 4£ 

Walter  Marks 10£ 

Geoi^  White 4£ 

William  Hancock 5£ 

John  Marks 20s 

Thomas  Langfeild 40s 

Thomas  Symmes 40b 

.John  Jordan 408 


Kemaininff 
in  7*  han<u  { 
of 


J 


Behind  y eat  in  their  payment,  George  White  for  two  yeares 

vse  of  four  pounds 168 

William  Hancock,  for  this  year  and  the  former  ....  208 
The  sunune  of  the  receits  (there  remaining  behind  as  is 

before  specified)  came  to 508 

Whereof  disbursed : — 

Inprimis  for  Widdow  Godwins  rent .  lOs 

Item  for  Andrie  Fraunds  rent 88 

Item  to  Christopher  Griffin  to  buy  him  apparel,  delivered 

into  y*  hands  of  Robert  Hancock 78 

There  remained  farther  to  be  imployed 25s 

To  which,  by  the  bringing  in  of  (}eoi|^  Whites  16b,  and  ^  528  8d 

lis  8d  of  William  Hancocks,  was  added     ....  278  8d, 

Whereof  was  farther  disbursed  : — 

Inprimis  to  William  Tod  for  dischardging  y*  parish  of  one 

of  James  Gambles  children 208 

Item  for  a  shrowd  for  Christopher  Griffin 28   4d 

Item  to  John  TiU  at  three  severall  tymes 8s 

Item  to  Widdow  Griffin Ss 

Item  to  Widdow  Godwin is 

Item  to  Paigetor Is    6d 

With  y*  residue,  w^^  came  to  21s  Id,  was  bought  twenty 
yards  of  canvas  at  18d  pence  y*  yard,  which  was  dis- 
tribated  thus : — 

Inprimis  George  Sherds  wi& 2  yards 

Widdow  Whatly  of  y«  lane 2  yards 

Margarie  Aiers 2  yards 

Widdow  Sheppeard 2  yards 

Widdow  Crookson 2  yards 

Widdow  Godwin 2  yards 

Widdow  Ghunble 3  yards 

Andrie  Fraunois 1  yard  &  half 

Widdow  Griffin 1  yard  &  half 

Widdow  Harding 2  yards 


*  COearly  a  later  entiy,  wh«&  paid.    The  soaia,  without  this,  make  60s.,  as  beloir. 
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▲ppEin>ix. 


Anno  Domini  1612  Jiioobi  10  vppon  y*  fcast  of  St  Stonea 
WM  made  this  Audit  in  y*  presence  of  Geofg  Webbe, 
Tic.  John  Grenlull,  Roger  Mufct,  Walter  l^ika,  4t«. 


Beoeaved  o{\ 


^  John  Qrenhill  for  y*  ywe  of  .  . 
Walter  Marks  for  j«  tm  of  .  . 
Geoiigf  White  for  j*  rae  of  .  . 
Widdow  Hancock  for  j*  tsb  of 
John  Jurdan  for  y*  vee  of  .  . 
Thomas  Langfeild  for  y*  vae  of 
Thomas  Symmes  for  j*  va»  of  . 
John  Marks  for  y*  vse  of      .     . 


Also  a  certaine  samme  of  8s  9d,   which  was  behind  in 
William  Hancocks  pay,  was  now  brought  in     .    .    . 


The  Main 
stock  for  y* 
poore  was 
left  remain- 
ing in  y* 
huids  of 


f  John  Orenhill   . 
Walter  Marks  . 
GeoTg  White     . 
John  Jurden 
Thomas  Langfeild 
Thomas  Symmes 


4£ 

lOX 
4£ 
5£ 

40» 

40a 

40b 


8b   9d 

4£ 
10£ 

4£ 
40a 
40b 
408 


lllB 

4s 


The  other  5£,  whidi  was  in  y*  hands  of  William  Hancock, 
was  at  tiiis  vestrie  to  be  let  forth :  there  remaining 
of  it — 

.    _.  ,      1     f  Jeramie  Deane 

inyhand   J  Walter  Bmer 

®*  I  Widdow  Haneock 

The  receits  above  receaved  came  to  y*  somme  of     .     .     . 

There  remained  behinde,  of  y*  old  yeares  rent  to  be  brought 
in 

The  former  receits  were,  by  y*  general!  consent  of  y* 
whole  yestrie,  committed  into  y*handsof  mee  Oeorg  Webbe, 
Vicar,  to  be  disbursed ;  w^^  was  done  in  this  manner. 

Imprimis  to  Richard  Whitlock  for  Widdow  Godwins  rent 
Item  to  Thomas  Silverthome  for  Andrie  Francis  rent  .     . 
Item  to  Widdow  Sheppeard  for  a  paire  of  shoes  .... 
Item  to  Agnes  Harding  for  a  paire  of  shoes    ..... 
Item  to  Widdow  Godwin  at  five  severall  tymes  in  her 

sicknes 

Item  to  Richard  Crow  in  his  sicknes 

Item  to  Widdow  Whatly  of  y*  lane 

Item  to  Widow  Crockson  at  3  severall  tymes      .... 

To  y*  residue  yeat  remaining,  viz.  19b  &  9d,  I  laid,  out 
of  mine  owne,  (w*^^  is  to  be  deducted  out  of  y«  receits  at  y* 
next  audit)  SOs  3d  ;  w^^,  in  y*  whole  amounting  to  50  shil- 
lings, was  laid  out  in  gray  freeze  for  them,  and  thus  distri- 
buted:— 

Imprimis  to  Georg  Shord  to  make  him  a  ierkin  .... 
Item  to  two  of  widdow  Gambles  children  for  coats  .  .  . 
Item  to  Jane  daughter  of  Widdow  Griffin  for  a  coat  doath 
Item  to  Grace  daughter  of  Widdow  Crow  for  a  coat  death 

Item  to  Margerie  Aiers  for  a  gowne  cloath 

Item  to  Georg  Drinckwaters  daughter  for  a  coat  cloath 
Item  to  Roger  sonne  of  Widdow  Tynnis  for  a  coat  cloath  . 


50s 
208 
dOs 

5B8    9d 


10s 


lOs^ 
8s 

28 

2s 

58 

Is 
Is 
2s; 


oftUs 


31b 


2y*&half 

3y* 
8y* 
5y^ 

2y^fths]f 
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Item  to  Matthias  sonne  of  Roger  Winsloe  for  a  coat  cloath  3  y^ 

Item  to  Zacharie  sonne  of  W*"  Winsloe  for  a  coat  cloath  .  2  y^  &  3  q" 

Item  to  Widdow  Whatlies  daughter 2  y<*» 

Item  Andrie  Fraunces  daughter 2  y^  &  q' 

Item  to  John  Bruers  sonne 2  y^ 

Item  to  Widdow  Crow 8  y*» 

Summe  of  this  expense  50fl. 


Keceaued  of  < 


Anno  Domini  1613  Jacobi  11  vppon  the  Feast  of  St  Steuen, 
▼z  Deoemb.  26  was  made  this  Audit  in  y'  presence  of 
Georg  Webbe,  Vicar,  John  Grenhill,  Roger  Marks, 
Bog^r  Martin,  Walter  Marks,  and  others. 

^John  Greenhill  for  y«  vse  of 4£  8s 

Walter  Marks  for  y«  vse  of 10£  20s 

Georg  White  for  y«  vse  of 4£  8b 

John  Jurden  for  y*  vse  of 40s  48 

Jeremie  Deane  for  y*  vse  of 50s  5s 

Walter  Bruer  for  y«  vse  of 208  2s 

John  Marks  for  y*  use  of 208 

Thomas  Langfeild  for  y*  vse  of      ....  40s  4s 

Thomas  Symmes  for  y^  vse  of 40s  4s 

Vv Widdow  Hancock  for  y«  vse  of       .     .     .     .  SOs  38 

Brought  in  at  this  Audit 58s 

And  of  Geoig  White  for  y<  last  yeare      ...      88 

Laid  out : — 

Inprimis  to  mee  Georg  Webbe,  vie.  vr^^  before  I  had  laid 

out  as  appeareth  in  y*  former  page SOs    8d 

Item  to  Thomas  Silverthome  for  Andrie  Frauncis  rent      .       8s 

Item  to  Andrew  Eliot  for  his  brother  Williams  sonne   .     .       8s 

Remaining  behind  to  be  distributed    .     .     188    9d 

Whereof  128  remain  yeat  to  be  collected  of  Geoig  White^ 
88  4d  of  John  Marks. 

The  other  Six  was  distributed  Januarie  29th. 


Anno  Domini  1614  Jacobi  12  vppon  y^  feast  of  St  Steven, 
Yz  Decemb.  26,  was  made  this  Audit  in  y*  presence  of 
Georg  Webbe,  vicar,  Roger  Martin,  churchwarden, 
Roger  Id  arks,  Anthonie  Stileman,  Walter  Marks,  and 
others, 

^  John  Greenhill  for  y*  vse  of 4£  88 

Walter  Marks  for  y«  vse  of 10£  208 

Georg  White  for  y«  vse  of 4£  88 

John  Jurden  for  y*  vse  of 408  28 

Jeremie  Deane  for  y*  vse  of 508  58 

Walter  Bruer  for  y«  vse  of   .     .     .     .     .     .  208  28 

John  Marks  for  y*  vse  of . 208 

Thomas  Langfeild  for  y«  vse  of 408  48 

Thomas  Symmes  for  y*  vse  of 40b  48 

V  Widdow  Hancock  for  y«  vse  of      .     .     .     .  SOs  38 

Summa  reoepti    568 
Remaining  behind      28 

2e3 


Beoeaved  of  i 
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APPS]!n>IX. 


Laid  oat 
of  this 
receit. 


Laprimifl  to  ThomM  Silyerthome  fior  Andrie 

Fntuncis  her  rent 8m 

Item  to  Joanne  Shord  to  pay  a  debt  to  StFanton  08  8d 

Item  a  pair  of  Bhoes  for  Miugerie  Aiera  ...  la  8d 

Item  to  Widdow  Harding  at  five  Beverall  times  8s  tfd 

Item  to  John  Tillin 2s 

Item  to  Widdow  Grow  in  her  ncknes  at  aere- 

nll  times 5s  6d 

Item  to  Widdow  Crow  the  yomiger  for  keeping 

her  in  her  nckness 4s 

Item  to  Georg  Drinckwaters  wife 2b 

Item  to  Widdow  Sheppeard 2s 

Item  to  Widdow  Whatly 3s 

Item  to  Goodwife  Maiol  w*^  Shords  daughter  6s 
Item  to  Richard  Martin  at  severall  times  in  his 

mcknes 48 

Item  to  William  Brownes  wi& 2s  6d 

Item  to  Thomas  Wastfield 2s  Gd 

Item  to  Roger  Winsloee  wife 28 

Item  to  Shords  sonne  for  Widdow  Griffin     .     . 


Anno  Domini  1615  Jaoobi  13,  Tppon  y*  feast  of  St  Steoen 
was  made  this  Audit  in  y*  presence  of  [left  blank  in  ori- 
ginal]. 

^  John  Greenhill  for  y*  vse  of 4£ 

Walter  Marks  for  y«  vse  of lOi^ 

Georg  White  for  y«  vse  of 4£ 

Jeremie  Deane  for  y*  Tse  of S£ 

John  Jurdan  for  y*  vse  of 40s 

John  Marks  for  y*  yse  of 20s 

Walter  Bmer  for  y«  vse  of 208 

Thomas  Langfeild  for  y*  yse  of 40s 

Thomas  Symmes  for  y*  vse  of 40s 

Geoige  Webbe  for  y*  vse  of C£ 

^Thomas  Hayward  for  y*  vse  of 4j£ 

Thomas  Orooke  gave  at  this  vestrie^  towards  the  encrease 
of  this  stock 


Reoeaued  of  < 


as 

Si 

4b 

2s 
4f 
4s 

13s 

St 


SOs 


Anno  Domini  1616  Jacobi  14  vppon  a  vestrie  holden  vppon 
y*  feast  of  St  Steuen  was  made  this  audit. 


^  John  Greenhill  for  y<  vse  of 4£ 

Walter  Marks  for  y«  vse  of 10£ 

Georg  White  for  y«  vse  of 4£ 

Georg  Webbe  for  y«  vse  of 7£ 

Jeremie  Deane  for  y*  vse  ot 8£ 

John  Jurdan  for  y*  vse  of 40s 

John  Marks  for  y*  vse  of 208 

Walter  Bmer  for  y«  vse  of 208 

Thomas  Langfeild  for  y*  vse  of      .     .     .     .  40s 

Thomas  Symmes  for  y*  vse  of 40s 

»,  Thomas  £Laywaid  for  y*  vse  of 4£ 


Receaved  of  < 


8s 
20s 

I4s 

48 

2b 
4s 
4s 

88 


Etemaineih 
Ln  y«  handfl  ) 
of 
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r  John  Greenhill 4£ 

Walter  Marks 10£ 

GeoigWebbe 8£ 

Georg  White 4£ 

Jeremie  Deane 8£ 

Walter  Bruer 20a 

Thomas  Langfeild 408 

Thomas  Symmes 408 

Thomas  Hayward 4£ 

John  Marks S£ 

At  this  vestrie  was  brought  in,  by  Robert  Fennell,  208 ; 
-w^^  was  g^uen,  to  y*  augmenting  of  y*  poores  stock,  by 
John  Ellioe  alias  Bruer  ;*  w^^*  was  inserted  to  y*  stock  as  is 
above  specified.  

Anno  Domini  1616  Jaoobi  14. 

At  an  other  yestrie,  Tppon  the  16  day  of  Januarie  within 
the  saineyeare^t  in  the  presence  of  Georg  Webbe,  Roger 
Martin,  W  alter  Marks,  Henrio  Grenhill,  Robert  Fennel, 
John  Marks,  &^,  w'^  generall  consent,  the  monie  reoeaued 
for  y*  poores  stock  was  thus  imploied : — 

Bought  of  William  Morris  of  Troubridg  in  gray  frize,  twen- 

tione  yards  and  three  quarters  of  an  yard,  price    .     .     81s  6d 
Item  bought  of  Allin  Bolwell  in  gray  firize  4  yards  and  three 

quarters,  value 78 

Item  Iwught  of  Roger  Crook  in  canuas  doath  five  els  and 

half  quarter,  price 5s  2d 

Giuen  in  monie  to  Widdow  Harding 4s 

Item  to  Widdow  Whatly  y*  younger 2s  6d 

Item  to  y*  same  Widdow  Whatly  in  canvas — 2  elles  and  a 

qu' 
Item  to  Widdow  Hancock  alias  Tynnis  in  canuas — 2  elles 

and  a  qu*** 

Item  to  Widdow  Ghriffin  in  canuas — 1  ell  q'  &  q'  q' 
Item  to  John  Wastfield  in  firize — 2  y^  &;  half 
Item  to  Robert  Hancocks  wife  in  frize — 4  y^  &  half 
Item  to  Margerie  Aiers  in  firize — 4  y^  k  half 
Item  to  Matthias  Mannings  in  frize — 8  y^*  &  half 
Item  to  Roger  Winsloe  in  fnze — 8  y^* 
Item  to  (Jeorg  Drinckwater  in  firize-^2  y*  &  8  qu**" 
Item  to  Thomas  Read  in  frize — 2  y^  q'  &  q'  q' 
Item  to  John  Bruer  in  frize — 2  y*  q'  &  q'  q' 

Item  to  Matthew  Michel  in  monie 6d 

Item  in  monie  to  Marie  Browne  to  buy  shoes      ....    28    6d 
Item  to  Widdow  Harding,  in  her  sioknes  Feb.  14     ,     .     .     4b 

Item  to  Robert  Hancock 5s 

Item  to  Widdow  Hedges  at  four  severall  tymes  ....     48 

Item  to  Margerie  Aiers  a  pair  of  shoes Is  lOd 

Item  to  Minetie  of  Weast  Ashton  )     a    r  xv  *      * 

Item  to  Widdow  mtly  of  We«t  Aah-  ^  ^^^ 

Item  to  Julian  Baily  of  Weast  Ashton    J«*^®^-     •    •     •    ^b 
Item  to  Ibit  DiU Is 

*  That  is,  Sllioe  Alias  Bmer  ma  the  donor:  the  money  bein«  paid,  after  his  death,  by 
desth,  bj  the  handi  of  Fennell.  The  same  vestry  Minntes  ettewhero  show  that  John 
Ellioe  had  just  died,  and  that  Fennel!  was  then  chnrohwarden. 

t  It  most  be  remembered  that  the  yean  ^len  began  on  the  26th  March,  and  ended  on 
the  26th  March  following. 

I  Bee  after,  end  of  year  1618,  where  it  is  shown  that  this  is  the  interest  of  a  gift. 


6d6 


APFSHSIX. 


Item  to  Widdow  Young 29 

Item  to  Roger  Winsloes  wife 2s 

Receaved,  moreover,  that  w^  was  behind  of  Geoi^  White 

Which  was  thus  distributed : — 

Inprimis  to  Widdow  'Hnnis 2s     6d 

Item  to  Robert  Hancock Ss     43. 

Item  to  Matthew  Michel 6d 

Item  to  Wastaeld 6d 

Item  to  Widdow  Hedges Sd. 

Item  to  Marie  Browne 6d 


Anno  Domini  1617  Jaoobi  15. 

At  a  yestrie  held  Deoemb.  26  in  y*  presence  of  Georg 
Webbe.  vicar,  Roger  Martin,  Qeorg  Marks,  John  Green- 
hiU,  Walter  Marks,  John  Maxks,  &«. 


Beoeavedof 


/John  Greenhill  for  y*  vse  of 
Walter  Marks  for  y*  vse  of  .     . 
Georg  Webbe  for  y*  vse  of  . 
Georg  White  for  y*  vse  of    . 
Jeremie  Deane  for  y*  vse  of 

{  John  Marks  for  y*  vse  of,    . 
Thomas  Haywanl  for  y*  vse  of 
Thomas  Langfeild  for  y*  vse  of 
Thomas  Symmes  for  y*  vse  of 
Richard  Brewer  for  y*  vse  of 


Remaining 
in  y*  hands  ^ 
of 


/John  Greenhill 
Walter  Marks  . 
George  Webbe 
George  White   . 
Jeremie  Deane 
John  Marks 
Thomas  Hayward 
Thomas  Langfeild 
Thomas  Symmes 
Richard  Brewer 


\ 


4£ 

h» 

10£ 

2«s 

S£ 

l<i» 

l£ 

b6 

S£ 

€s 

8£ 

6i 

4£ 

^ 

40s 

4i 

408 

i9 

263 

*5 

4iS 

10£ 

se 

4£ 

ze 

S£ 

4£ 

408 

408 

20b 

i 


Out  of  this  was  disbureed : — 


Yppon  24  yards  of  frixe 348   6d 

for  30  elles  of  canuas 328   6d 


Thus  distributed  :- 


Thefrize. 
William  Winsloe 
Widdow  Cambel 
Agnes  Ruddocks 
Maigerie  Tinnis 
Andrie  Frauncis 
Thomas  Nash 
Georg  Drinckwater 
Hugh  Winsloe 


8y* 

Z  y^  &qu»« 

8  y^  &  ^^'*' 
4  y^  &  half 
2  y^  &  half 
2y^  &half 


The 

Widd<yw  Harding 
Roger  Winsloe  his  wife 
Ibit  TilKn 
Hugh  Winsloe 
Thomas  Read 
Katherin  Griffin 
Shefton  Waights  wife 
Marie  Browne 
Thomas  Wastfield 
Margerie  Aiers 
Widdow  TouQg 
Edith  Shepperd 
John  Brewer 
Matthias  Mannings 


2encs 

2els 

2dsA;faalf 

2el8&half 

2el8  4bhalf 

2els 

2el8 

2elB  A^^u*' 

2  els  A;qa*» 

2  els  &  qu**' 

2  els 
2eU 
2e]a 

3  els 
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To  Weaet  Ashton  poore 4s 

Item  to  MattliiM  Mannings 2s    6d 

Item  to  Henrie  Harding Is 

Item  to  Widdow  Harding Is 

Item  to  Margerie  Aiers 2s 

Item  to  Marie  Browne Is 

Item  to  Thomas  Wastfield Is 

Item  to  Roger  Winsloe Is    6d 


Heceaved  of 


4£ 

8s 

10£ 

20*8 

8£ 

las 

4£ 

8s 

8£ 

68 

8£ 

63 

4£ 

8s 

2£ 

4s 

2£ 

4ft 

1£ 

28 

Anno  Domini  1618  Jacobi  16. 

Vppon  Becemb.  25  at  a  vestrie  held  in  y*  pre- 
sence of  Georg  Webbe,  vicar,  Georg  Marks,  Hen- 
rie Greenhill,  Roger  Martin,  Walter  Anthonie 
Stileman,  John  Marks,  A/^. 

'  Henrie  Greenhill  for  y*  vse  of 

Walter  Marks  for  y*  vse  of  . 

Georg  Webbe  for  y*  vse  of  . 

Gteorg  White  for  y*  vse  of   . 

Jeremie  Deane  for  y*  vse  of 
\  John  Marks' for  y*  vse  of 

Thomas  Haywanl  for  y*  vse  of 

Thomas  Langfeild  for  y*  vse  of 

Thomas  Symmes  for  y«  vse  of 
^  Richard  Brewer  for  y*  vse  of 

Summa  totalis  4£  28 

r  Henrie  Greenhill 4£^ 

Walter  Marks 10£ 

Georg  Webbe 8£ 

Georg  White 4£ 

Thomas  Hayward 4£ 

Jeremie  Deane 3£ 

John  Marks 8£ 

Thomas  Langfeild ■.     .     .  40s 

Thomas  Symmes 40s 

^  Richard  Brewer 208 

Out  of  this  disbursed : — 

Inprimis  for  frize  at  Bristow  [Bristol]  86  yeards  :  whereof  24  yeards  at  20d 

the  yeard,  the  other  12  at  19d  the  yeard 2£  lis  4d 

Item  in  canvas,  6  eUes  at  14d  the  ell 7s 


Remaining 
in  y*  hands  ( 
of  ^ 


Summa 

totalis 

41£ 


Which  was  distributed  :- 


Frize. 

To  y'  widdow  Harding  .     . 

To  Margerie  Aiers     .     .     . 

To    Zacharie,     sonne     of 

William  Winsloe    .     . 

To  Shefton  Waights  wife     . 

To  Thomas  Wastfield     .     . 

To  Widdow  Gamble 

To  Thomas  Read  . 

To  Hugh  Winsloe 

To  John  Brewer   . 

To  Roger  Winsloe 

To  Widdow  Tynnis 

To  Georg  Drinckwater 


6  yeards 
4  y**"  8  qu*»" 

1  y^  &  half 
3  y^»  &  q' 

2  y<«-  &  half 

1  y**  &q' 

2  y««-  &  half 
3y^8q" 

2  y^-  &  half 
8  y^"  &  q" 
2y^«&half 


Linnen. 

To  Mai^gerie  Aiers  .  2  ells 

To  Huffh  Winsloe    .  2  elles 

To  Andrie  Frauncis  2  elles 
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In  monie : — 

To  Widdow  Yonng  for  a  pair  of  shoes 2b    3d 

Item  in  monie  at  two  seyeiall  tymes 2s 

Item  to  Oswald  Martins  wife  at  three  seTersll  tymes      ...  3b 

Item  to  Mathew  Michel 2b    6d 

Item  to  J*  Widdow  Tinnis  at  y*  placing  her  sonne  apprtsntioe  4s 

Item  to  John  Guy 6d 

Item  to  Roger  Winsloes  wife  in  her  sonnes  sicknes    ....  ISd 
Item  paid  to  y*  poore  of  Weast  Ashton,  out  of  William  ^ver- 
thome's  gift,  y*  monie  in  Thomas  Hayward's  hand : — 

Inprimis  to  old  Minetie S86d 

Item  to  Widdow  Whatly Is    6d 

Item  to  Julian  Baily Is    6d 

Item  to  John  Minitie Is    6d 


\ 

\ 

\ 
\ 


Reoeayed  of/ 


Anno  Domini  1619  Jacobi  17. 

At  a  yestry  held  decemb.  25  in  y*  preeenoe  of  Qeorg 
Webbe,  yioar,  Gifford  Lonff  eeq.,  Geoige  Marks^  Roger 
Martin,  Henrie  Greenhill,  Walter  Marks,  Aiithonie 
Stileman,  John  Marks,  Georg  White,  Thoe.  Silyerthome^ 
&«. 

^  Henrie  Greenhill  for  y*  yse  of 4£  $• 

Walter  Marks  for  y«  yse  of 10£  SOfe 

George  Webbe  for  y«  yse  of S£  les 

Geoi^  White  for  y«  yse  of 4£  8c 

Thomas  Hayward  for  y*  yse  of      ....      4£  St 

\  Jeremie  Deane  for  y*  yse  of 8£  Cs 

John  Marks  for  y*  yse  of 8£  6i 

Thomas  Langfeild  for  y*  yse  of      ....      40b  4s 

Thomas  Symmes  for  y*  yse  of 40s  4i 

^Richard  Brewer  for  y*  yse  of 20s  2i 

Summa  totalis    4£  2$ 

At  this  yestrie  Gkorge  White  brought  in  y*  four  pound 
wluoh  he  had  in  his  hand ;  which  was  afterward  let  to 
William  Maire  of  Hinton. 

{Henrie  Greenhill .  4£  r  Jeremie  Deane  8£  ] 

Walter  Marks      .  10£  I  John  Marks     .     .  8£  |  q^ 

George  Webbe     .  8£  (  Thomas  Langfeild  408  .  T?? 

William  Mayre     .  4£  Thomas  Symmes .  408  [  *^^ 

Thomas  Hayward  4£  L  Richard  Brewer  .  208  J 

Out  of  y*  former  receit  was  disbursed  as  followeth : — 

Imprimis,  to  Robert  Synmiee,  whose  wife  lately  before  being 

deceased,  and  manie  small  children  lying  upon  his  hands, 

was  by  generall  consent  deliyered lOs 

Bought  at  St.  Paul's  feire  at  Bristol  in  frize,  52  yeards  at 

Ifidyyd 8£    68 

Thecarriageof  them  from  thence Ss    4d 

Distributed  in  manner  following,  in  y*  presence  of 
(Jeorge  Webbe,  Nicholas  Pashient,  churchwarden,  &.' : — 

Inprimis  to  Maigerie  Aiers 4  y'*  8  q** 

Item  to  Zacharie  sonne  of  William  Winsloe 1  y'  &  half 

Item  to  Shefton  Waights  wife 8y^&  half 

Item  to  Thomas  Wastfield 2  y^  &  half 

Item  to  Thomas  Wastfields  wife 5  y^ 


POOS  belief:  1618-1621.  639 

bcm  to  James  Gamble 2y^A  half 

tern  to  William  sonne  of  Thomas  Bead 2  y^  &  q' 

tern  to  Hugh  Windoe 27<i«&  half 

tern  to  Widdow  Harding 6  y^ 

texn  to  John  BreweTs  daughter  . 2  y^  8  q" 

teiii  to  Roger  Winsloe  his  sonne 2  y^  ft  half 

Ltem  to  Roger  Tinnis ly<>A;  half 

Ltem  to  John  Brewer 2y<^&  half 

ttem  to  Maihew  Michel 2y^k  half 

Item  to  Oswald  Martins  sonne 2  y^*  A;  q' 

For  Weast  Ashton. 
To  widdow  Whatly  .     .     2  yds 
To  John  Minetie       .     .     2  yds  and  half 
To  Julian  Baily   ...    8  yds 

Deliuered  in  monie. 


To  widdow  Toung    .     . 

Is 

To  Matthias  Mannings  . 

Is 

To  Mathew  Michel    .     . 

6d 

To  Thomas  Read  .     .     . 

Is 

To  widdow  Hancock 

6d 

Anno  Domini  1620,  Jaoobi  18. 

The  Ysvall  day  for  this  account,  being  deoemb.  25,  being 
at  that  present,  y*  day  for  y*  chusmg  of  y*  knights  for 
y*  shire  for  y'  Parliament  then  ensuing :  and  by  reason 
whereofv^  chiefest  of  y*  neighbourhood  being  at  Wil- 
ton.* This  veetrie  was  put  of  yntill  another  day.  And 
then,  Trppon  y*  [left  blank]. 

^Heniie  Greenhill  for  y"  vse  of 4£ 

Walter  Marks  for  y«  yse  of 10£  20b 

Qeoig  Webbe  for  y«  vse  of 8£  16b 

William  Maire  for  y*  vse  of 4£  8s 

Thomas  Hayward  for  y*  vse  of 4£  88 

Jeremie  Deane  for  y*  vse  of 8£  6s 

John  Marks  for  y*  vse  of 8£  6s 

Thomas  Langfeild  for  y*  yse  of 40s  48 

Thomas  Symmes  for  y*  vse  of 40s  4s 

^Richard  Brewer  for  y*  yse  of 20s  28 

At  this  Testrie  came  Elizabeth  the  widdow  of  Robert 
Femiell  late  deceased,  and  brought  in  20s  which  was  griyen 
by  y*  last  will  and  testament  of  him  the  said  Robert  Fennell 
to  the  lue  of  the  poore. 


Reoeayedof 


Anno  Domini  1621,  Jacob!  19. 

At  a  veetrie  vppon  Deoemb.  27  iny*  presence  of  Qwxrg 
Webbe,  vicar,  Mr.  Gifford  Lonff,  lisquire,  Walter  Marks, 
William  Marks,  Anthonie  Marks,  John  Whelply,  €^ig 
White,  Robert  Bartlet,  Henrie  Martin,  John  Whatly 
and  otiiers,  this  audit  was  made. 

*  Very  interesting  proof  is  thus  incidentallr  afforded  of  the  oonstant  hahit,  at  that 
time,  of  aU the  "e&^ut  qf  ths  nsigkbimrkood"  to  ftalfil  their  dntiee  by  attending  the 
TflftijlUetingB. 
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^Henrie  Oreenliill  for  y*  vae  of 4£  S« 

Walter  Marks  for  y«  vae  of 10£  tfk 

Georg  Webbe  for  y«  vse  of S£  l«i 

William  Maire  for  y«V8e  of 4£  % 

Thomas  Hayward  ror  y*  vee  of 4j£ 

Jeremie  Deane  for  y*  vae  of Z£ 

John  Marks  for  y*  vae  of 3£  6s 

Thomas  Langfeild  for  y*  vae  of 408  4s 

Thomas  Symmes  for  y*  vae  of 40b  4m 

Richard  Brewer  for  y*  vse  of 208 

k.  AnUionie  Stileman 20b 


Receayedof 


Ap.  22,     The  aooompt  of  Henry  Greenhill,  Walter  Marks, 
1622      and  Anthonie  Marks/  for  the  Parishe  stocke  for 
the  poore  of  Steeple  Ashtone  in  An.  Bom.  1621- 
1622. 

{Mr.  Greenhill  for  the  vse  of  for  a  yeare   .     .     4£  Ss 

Thomas  Hayward  for  the  Tse  of     .     .     .     .     4£  8s 

Jeremye  Deane  for  the  vse  of 3£  6a 

Richard  Brewer  for  the  vse  of 20b  2b 

Anthonye  Stileman  for  the  vse  of  ...     .  20s  2a 


Received  for 
ArrerageSy  ( 
viz 


^Georg  Greenhill  for  the  former  yere  past S« 

Walter  Marks  for  the  said  former  yere 20b 

Jeremye  Deane  for  the  same 6b 

Thomas  Hayward  for  the  like     . 8s 

Richard  Brewer  for  the  like 28 

Anthony  Stileman  for  the  like 2s 


SonuDa    46s 
TotaUofreoeiptsis       Z£  l^s 

Bestowed        for  three  score  and  eight  yards  of  frize 4£    Sb 

for  five  elles  of  canuas 58     3d 

for  bread  for  the  poore 138     M 

Memorandum,  that  Steeple  Ashtone  receiued  all  Thomas  Hayward'smonie 
this  yeare  ;  halpfe  of  it  being  due  to  Weast  Ashtone,  and  therefore  to  reoeine 
the  whole  the  next  yeare. 

The  aooompt  of  Anthony  Martin  for  the  distribution  of  6s  ^ 
charity  giuen  to  y«  poore  by  Mr.  Whatly  deceased,  issu-  1 1- 
ing  out  of  lands  in  West  Ashtone  now  in  y*  hands  of  f 
Henry  Flower.  J 

Distributed  by  y«  Minister  and  Churchwardens  as  followeth,  viz. 

By  Mrs.  Flower,  unto  r Toung Ib 

J  Joanne  Winsloe Ib 

I  Anth.  Whatly la 

k  Uxor  Richard  Tucker Is 

fMargaret  Bayly 6d 

J  AUce  Read 6d 

I  Thos.  Rawlins 6d 

I  Wal  Kynge 6d 


*  Appointed  "  diBtribtiten  "  for  the  year.  See  the  end  of  the  aime  year ;  1693 ;  ele. 
It  would  seem  that,  from  this  time,  the  diapoeitioii  of  the  money  wm  eatnuled  to  ea 
annoallr  chosen  body.  As  these  kept  their  own  aoooonts  of  the  mstribntion,  (he  paiti> 
culars  do  not,  hereafter,  appear  on  the  Vestry  Minntes.  (See  before,  p.  406.)  It  will  be 
seen,  by  reference  to  p.  610,  that  this  Parish  had,  hslf  a  oentorr  before,  aniouited  **di»* 
tributors."  Though  it  seems  to  have  been  at  first,  after  the  43i:d  BUs.,  taooght  un 
oessaiy  to  appoint  thoee  officers,  the  old  practioe  was,  in  the  ahore  year,  iiituimd  to. 
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Anno  Dom.  1622. 

V.t  a  vestry  holden  Deoemb.  27  in  y*  presence  of  Mr.  Eyre, 
Oeor^e  Marks,  Anthony  Stileman,  Walter  Mks,  An- 
thony Marks,  John  Marks,  Roger  Orooke,  and  others. 

^Henry  Greenhill  for  y«  Tie  of      .     .     .     .     4£  8s 

Walter  Marks  for  y«  vse  of 10£  208 

Georg  Webb,  clerk,  for  y*  vae  of     .     .     .     8£  168 

Willmm  Mayre  for  y<  yse  of   .....     4£  Ss 

Tho8.  Hay  ward  for  y«  vse  of 4£  Ss 

Jeremie  Deane  fur  y«  vse  of   .    •     .    :    .     8£  68 

John  Marks  for  y"  vse  of 8£  68 

Bichard  Knee  and  Thomas  Langfeild  for 

y*  vse  of ^  408  48 

Thomas  Symmes  for  y*  vse  of 408  4s 

Richard  Brewer  for  y«  vse  of 208 

^Anthony  Stileman  for  y«  vse  of     ....    3£  68 

It  Ih  Boe  ordered,  at  this  meeting,  that  they  that  have  any  of  this  money 
should  enter  into  bands,  with  his  snretye,  as  shall  be  approned  of. 

Chosen  to  b^  distributers  :  *  Mr.  Stileman 

Boffer  Orooke 
Wuliam  Stileman 


Receipt     ( 


Anno  Donmd  1628. 


At  a  vestrie  held  Deoemb.  26,  in  presence  of  George 
Webbe,  George  Marks,  Henrie  Greenhill,  Walter  Marlu, 
Henrie  Mortimer 

^Henrie  Greenhill  for  y«  vse  of 4£ 

Walter  Marks  for  y«  vse  of 10£ 

George  Webbe  for  y^  vse  of 8£ 

Willmm  Maire  for.  y*  vse  of 4£ 

Thomas  Hayward  for  y*  vse  of      .     .     .     .  4£ 

Jeremie  Deane  for  y^  vse  of 8£ 

John  Marks  for  y*  vse  of d£ 

Richard  Knee  for  y«  vse  of 2£ 

Thomas  Symes  for  y*  vse  of 2£ 

Richard  Brewer  for  y*  vse  of 20s 

V  Anthonie  Stileman  for  y"  vse  of     ....  3£ 

Weast  Ashton  distributed  thus : — 


Beoeavedof< 


Walter  Stone  .     .     .  .  6d 

Widdow  Whatly  .     .  .  6d 

Widdow  Whatly  jun'  .  6d 

Uargaret  Bally    .     .  .  6d 


Julian  Baily     .     . 
John  Minitie    .     . 
Thomas  Silverthome 
Philip  Cross     .     . 


88 

208 

168 

Ss 
Ss 
6s 

68 
48 

4s 


6d 
6d 
6d 
6d 


Chosen  for  distributers  of  y*  said  monie  receaved  : — 

Henrie  Martin 
Edward  Annet 
John  Maiks 


Anno  Domini  1624. 


At  a  vestrie  held  Decemb.  27  in  y"  presence  of  Geoig 
Webbe,  Georg  Marks,  Henrie  Greenhill^  Anthonie  Stile- 
man, Henrie  Martin,  Walter  Marks. 

*  That  ia,  for  the  year  fbUowing.    See  note  on  preceding  page. 
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BeoMTed  of  ^ 


'  Henrie  GronhiU  for  y*  Tie  of 4£ 

Walter  MaikB  for  y*  TW  of 10£ 

Oeoi]ge  Webbe  for  y«  vse  of 8£  1*« 

WiUuim  Maire  lor  v*  vse  of 4£ 

Thomas  Hayward  for  y*  vse  of      ...     .  4£ 

Jeremie  Deane  for  y*  tbb  of 3£ 

John  Marks  for  y*  yse  of 3£ 

Richard  Knee  for  y*  yse  of 2£ 

Thomas  Simmes  for  y*  vse  of 2£ 

Anthonie  Stileman  for  y*  vse  of    ....  S£  ^ 

^Richaid'Brewer  for  y*  vse  of 1£ 


4i 


Anno  Domini  1625,  26  Deoemb. 

The  bond )      Henrie  Greenhill  for  y«  vse  of 4£  ^ 

taken  up  j  Paid  in  also  tbe  4£  pnadpl 

Walter  Maiks  for  y«  vse  of 10£  ^ 

Mr.  D.  Geoi^  Webbe  for  y«  vse 8£  1« 

William  Mayre  for  the  vse  of 4£  ^ 

Thomas  Hayward  for  the  vse  of 4£  ^ 

Jeremie  Deane  for  the  vse  of 3£  ^ 

John  Marks  for  the  vse  of .       3£  ^ 

Richard  Knee  for  the  vse  of ^Oa 

Thomas  Symmes  for  the  vse  of 408 

Anthony  Stileman  for  the  vse  of 3£  ^ 

RichardBrewerorMr.DoctorWebbfory«v8eof    20b  ^ 

Totallofy^l 
stock  45£    j 

Item  received  of  Henry  Oreenhill,  as  given  for  a  stodc  by 
John  Grenhil  his  fother,  to  the  poore  of  Steple 
Ashton 208 

Chosen  for  the  distribaters : — 

HeniyHartiD* 
John  Mazfa. 


Anno  Domini  1626. 

Geo.  Webbe 9£           ^* 

Walter  Marks 10£             1* 

William  Maire 4£       6s  8d 

Thomas  Hayward 4£       ^  ^ 

Jeremie  Deane 3£ 

John  Marks 3£             ^ 

RichaidKnee 2£       ^  ^ 

Thomas  Symmes 2£ 

Anthonie  Stileman 3£             ^ 

John  Bruer 5£            * 

It  is  aggreed  that  those  vrho  ha^  anie  of  the  poores 
stock  must  bring  in  their  monie  or  els  nnew  thdr  bands  by 
the  Epiphanie. 


Anno  Domini  1627. 

Geo.  Webb,  Doctor  of  Divinity      ....  9£ 

Walter  Marks 10£ 

William  Mayre 4£ 
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Thomas  Hayward 4£ 

Jeremy  Deane 8£ 

John  Marks 8£  5b 

Riohard  Lanfield 2£ 

Thomas  Syms 2£ 

Anthony  Stileman  jun' 3£  58 

John  Brewer 5£  Ss 

George  Mark  gent" 1£  lOs 


At  a  Testrie  held  Decemb.  26  Anno  Domini  1628  in  y*  pre- 
sence of  George  Webbe,  Doctor  of  Divinitie,  lidward 
Martin  &  John  Pahner,  Churohwardens,  (George  Marks, 
Henrie  Martin,  Anthonie  Marks,  Roger  Crooke,  John 
Marks,  Anthonie  Martin,  Edmund  Lewes,  &«. 

Geo.  Webbe 9£  188  4d 

Walter  Marks 10£ 

William  Mayre 4£  4s  lOd 

Thomas  Hayward 4£  68    8d 

Jeremie  Deane 8£ 

John  Marks 8£  48  lOd 

Richard  Knee 2£ 

Anthonie  Stileman 8£  48  lOd 

Thomas  Symmes 2£ 

John  Brewer 5£  88 

Geo.  Marks 1£  10b    28  4d 

Paid  out  of  Will"  Mayres  band,  208. 

Soe  that  there  remaineth  in  his  hand  bat  8  Ub, 

Chosen,  besides  the  Overseers  and  churchwardens,  fbr  y* 
distribution  of  y*  poore  stock,  y*  yeare  1629 : — 

William  Marks, 
Henrie  Martin, 
Roger  Crooke. 
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•   A. 

ABOLITION    OP    OHITBCH    SATBS, 
effeoto  of,  568,  698. 

ABUSES   OF   OLD    BNDOWMBITrS, 
38-81, 144, 807,  SOB  noU»,  676»  697-Q04. 
refoan  otihetM,  89. 

ACCOUNTS,  BOimd  sjvtem  of,  neceeauy 
in  all  bnsineaa  of  tKe  Farub,  188. 
vaditing  of,  188  (see  AMdHton). 
6xa0ln««  fonnenyobserred  in,  SM  9aU  X 

(lee  .S^i2anoM). 
proper  course  of  VeatiTM  \o,  114. 
of  ciiarohwardens,  98,  99. 
of  ■arreyors,  112-114. 
irregnutfily  aad  oareleaaMaB  izi»  onder 
modem  ^stem,  118, 114. 
of  oonstablee,  130, 181. 
of  uupectors  of  lightang,  eto.  ISO. 
of  highwaj  bowd,  845-^. 
of  oreraeera,  68  (aee  Attdit). 

KCtlOSS  brooght  bj  Chtirdiwardena, 
araat  be  laid  Ai  dammntm  parockiano- 
nm,  78, 101,  868. 

ACTS  OF  FABLIAMENT  (aee  atoMet). 

A.Cr9  done  hjdefaei^  officer,  valid,  100, 
168. 

ADAPTATION,  •  cbsraoteriatio  of  tbe 
OommoB  Law  of  England,  1,  68, 168, 
(aee  Common  Late). 
of  Krand  principlea  needed,  898,  690.  ^ 
of  new  requirementa  to  existing  instita- 

tiona,  83,  84, 36  naie,  61, 168,  630. 
of  eziating  diyiakNui  of  tbe  land  for  ecde- 
siaatical  porposea*  15,  84,  %6. 

ADJOURNMENT    OF    TB8TBY    (aee 
Farfry). 

AD  QUOD  DAMNUM,  writ  of,  854,  618 
note. 

« ADMINISTBATION      EXPENSES," 
wbat  are  in  reality,  666. 

ADULTEBATION  OF  FOOD,  atatntea, 
and  powers  of  Leeta,  aa  to,  404  noto. 

*  ADTOWSONS,  sale  of,  bdonging  to  pa- 
riakea,  Aet  for,  877  note^, 

ALES,  wbat,  497. 
Pariab  Stock  partly  raised  by,  497,  498 

noU,  499.  501  note,  507,  521,  683. 
Charcb  ale,  497,  40&-601  note,  60S,  607, 

617,  683. 


ALES,  conHnued. 
Bride-ale,  497  note, 
Wbitauntide  ale,  497,  603,  507,  620. 
Clerk-ale,  500,  501.  < 

Mary  ale,  508. 
Hocking  ale,  608. 
Bid-ale,  601,  604. 
GiTC-ale,  506. 
Tarions  ales,  503. 
Lantia-yield,  508,  608. 
meaning  of  word,  506  and  note. 
extraota  from  Pariab  recordaaa  to,  494, 
508,  607,  517,  520  (aee  FeetivaU). 

ALLOWANCE,  160,  661. 

ALMS  in  money  forbidden,   except   to 
**  stock"  for  relief  of  tbe  poor,  146. 

AMEBCEMENT,  of  pariahea,  19, 607-613. 
if  body  be  burieid  before  Coroner  comes, 

873, 379  note. 
if  Coroner  be  not  sent  for,  879  note. 
if  murderer  be  not  taken,  373  note.     . 
of  Hundred,  if  robbers  be  not  taken,  895. 
otiier  inatanoea  of,  609  note. 
sbould  follow  nnsatiaiactoxyinquiriea,^! . 
bow  raiaed,  609. 
general  rate  for  defraying,  610. 
(aee  PenaUiee.) 

APATHY,  erila  of,  6, 7, 8, 211-384, 408, 617. 
tendency  to,  in  tbe  preaent  day,  6  notetl. 

APPRENTICES,  powera  of  Oyerseers  aa 
to  putting  out,  154,  410  note. 
distinctions  aa  to,  410  note.* 
extracts  firom  minute  booka  aa  to,  637, 

535,  536. 
Act  of  7  Jao.  I.  0.  S,  aa  to,  876, 276. 
apprentice  fee,  a  loan  under,  876.^ 
boys  and  giria  botb  to  be  apprenticed, 
876. 

APPEOPBIATIONS.  28,  31. 

(aee  Church  Endowments.) 

ABCHDEACON  baa  no  discretionary  or 
judioialautborityin  eLactionof  Cburcb- 
wardena,  71,  90, 91. 
oompellsble  to  swear  in  ChorcKwaidena, 
oy  mandamus,  91,  93. 

ABMOUR  KEPT  BY  PARISHES,  18, 
518,  619,  622 ;  for  actual  uae,  628. 
inventory  of,  638. 

ARTICLES  OF  INQUIRY  to  be  made  at 
Courts  Le?t,  Sheriffs'  Toums,  eto.  19, 
28,  106,  367,  368,  870,  463,  621. 
publication  of,  19  (see  Inquirjf). 
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AVnCLBS    OF   TIBITATIOV,  U-M, 

869, 88S  »oU. 
Afi8B88MSMT  (tee  Maim). 

IIMMIIBf  of,  SM. 

iiM t  of  Ttam,  ■BciflBi  modfe  of, 

1«.17. 
oommitlae  Ibr,  SSI,  68i. 
•ocinkt  reooTBi  o^  16-18. 
praTMions  M  to,  nV  WBfM  of  nflBiwn 

ofFarii«Mat,90. 
for  each  "  parodM,"  itAtod  in  saaeiit 
SI. 


▲8SE880B8  AlTD  COLLECTOB8  OF 
TAXB8,  ureanty  of,  tlkoiild  be  ap- 
prored  bj  Parish,  S30  noU,  611. 

AS8I8TANCB,  COlOnTTSB  OF,  SS9. 
oompoMd  of  p—rod  oAoen,  to  adviao 
thoae  in  offloe,  SS9. 

ASSISTAirr  OVBBSBBB,  l<l-ltt. 
appointment  ot,  by  bye-law,  161. 
declaratoiy  statate  aa  to,  161. 
choice  of,  in  the  Pariah  only,  161, 16S. 
Poor  Law  Board  cannot  appoint,  16S, 

166  and  noU. 
if  the  Pariah  aasign  dntiea  of,  to  ColUetor 

appointed  bj  Poor  Law  Board,  they 

loM  control  orer,  162, 164  moU. 
cannot  be  a  Onardian,  162. 
Teetrr  Clerk  ahoold  not  be  appointed  aa, 

164, 166. 
exdoaiTelj^  the  officer  of  theVfatey,  166. 
waa  appointed  before  the  earlieat  sta- 

tnt«a  relating  to,  161,  206. 
dntiea  of.  163, 164, 166,  666  aofo. 
duties  of,  bdbre  New  Poor  Law,  180 

mofe. 
not  a  permanent  offloer,  164. 

ASSISTANT  BURTBTOB,  an  officer  of 
the  Highway  Board,  246. 
mistake  as  to,  in  Highway  Act,  S46,  346. 
how  differs  onder  former  and  present 
Highway  Acts,  946,  246. 

ATHBL8TAK,  Laws  of,  474  mats, 

AUDIT,  importance  €f,  18S. 
in  small  parishes  can  be  made  by  the 

Vestij,  18S. 
committee  for,  18S,  981,  948,  960. 
when  committee  should  meet,  184. 
mode  of  proceedings  ss  to,  ISS,  184^  186. 
extracts  m  illustration  of,  184^  614. 
officers  must  bring  in  accounts  to  com- 

mittee,  186. 
what  Touchers  ri^t,  186. 
of  accounts  of  different  Pariah  Oommit« 

tees.  Boards,  and  Trustees,  188,  948, 

248,  260,  263, 286, 448  note. 

AUDITORS,  188-186. 
to  be  appointed  by  the  Pariah,  188, 186. 
of  Orerseer's  accounts,  186. 


B. 

BAILIFF,  86,  96, 107,  809. 

BALANCES  OF  ACCOUNTS  formerly 
paid  on  table  of  Vestry,  666  note. 

BATHS  AND  WASH-HOUSES  ACTS 
(9  &  10  Vict.  0.  74,  and  10  A  11  Vict, 
c.  61),  66,  249-261,  259. 

Sower  of  parishes  to  adopt,  249. 
eflnition  of  Vestry  by,  66  noU, 
how  adopted,  260. 
Committee  under,  850. 
a  body  corporate,  260. 


BATH8  AND  WABH-HOrSBS  ACTS. 


powers  and  datiea  &t^  SSO^  3E1. 

powers  of^  aa  to  mmcyy  wmb.  c 
of  Veatz7,  SSI. 
powen  of  mtcnBTMiee*  c^ren  to 
Seeretaiy  in,  948,  SSI. 

BEACONS,  619. 

BEADBI%  190-192. 
meaning  of  the  name,  190  mate. 
choaenby  thenaimh,  190. 
haaassJaiy,  \9l. 
the  office  entirely  secular.  19S. 
Vestry  determines  dntiea  of,  198. 
not  only  found  in  pariahea,  193. 
required  by  Statute  of  Bzeter  to 
names  of  Paruheay  ete.. 
Hundred,  86. 
Dntiea  of, 
to  make  known  the  Sammoas  to  Pa- 
rish Meetings.  U.  191. 
to  serve  Snmmonsea  Ibr  CosBmsttan, 

etc  191. 
to  attend  at  Veatriea,  OomBiittoea,etf. 

191. 
to  ftilffl  requwitiatts  of  OKpmorFwaiA 

Officers,  191. 
to  summon  Juries  for  Obroner's  In- 
quest, 191, 878. 
attendance  at  Parish  Church,  191. 
misoeilsneons  and  neeinl  dntiea,  ]9i. 


an  officer  of  Iiocal  seu-ccrrci 


192. 


BELLS  bekmg  to  the 
minister  no  control  orer,  439. 
when  should  be  rung,  42n),  440. 

at  time  of  Vestry  meeting,  67,  49i 

for  curfew,  etc..  410,  611,  618. 

for  fhnerals,  618. 

on  sU  public  occasions,  440,  S17. 
case  respecting,  297,  439  note. 

BILLETING  SOLDIERS,  4S,  180. 

BILLS  IN  PARLIAMENT, 
to,  bT  pariaAm.  87,  866  note, 
should  DC  carendly  watdhed  i 
668. 

BISHOPS,  duty  of,  298, 835. 

BOARD    FOR    REPAIR    OF    HIGH- 
WAYS (see  Sigkemg  Board). 

BOARD  OF  HEALTH,  General,  wh^  it 
is,  401  note. 
working  and  dTects  of,  846. 401  mete. 
unconsBtutional  powen  of,  403  mete. 
(snd  see  PMMie  SeaUh  Act.) 

BOROUGH-RATE,  680. 

BOROUGH-REEVE.  230. 

BOROUGH,  what,  188,  491. 
meaning  of  the  word,  230. 

BORROWHEAD.  191,  230. 

BORROWING   MONEY,   repayable  is 
term  of  yean,  evils  of.  606  note,  606. 

BORSHOLDER.  16,  68, 121,  230. 

BOUNDARY,  of  tiie  Pariah  shooU  be 
strictly  maintained,  642,  644. 
not  oniT  by  Marka,  but  by  ft«Mipienl  per* 

amouutioD,  644. 
when  runs  in  middle  of  BEighwayi,  wto 

to  repair  the  latter,  884.  885, 644. 
questions  of,  belon|(  to  eeeular,  not  eede- 
siaatieal  jurisdiction,  646. 646. 


iin)sz. 
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BOI7KI>ABY,  eamikmed. 

of  Townahips  or  Tilla  dependi  on  caatom, 

544,  547. 
Marks  xuoallr  j^aoed  along,  540. 
-where  ■hoaldbe,  648. 
of  what  material,  649. 
not  safSoient  without  peramlralation, 

644. 
inflcription  on,  649. 
extract  nrom  records  as  to,  684. 

BBAXNTSBE  C ABB,  afflima  the  Conunon 
Law,  60.  76,  594. 
has  settled  all  doubts  as  to  Church  Bates, 
S18,  694. 

BBID6E8,  bje-law  for  rate  for,  good,  60, 
106,  586,  686. 
repaired  by  the  Countj,  8S6. 

BULL  kept  for  Parish  use,  6S1. 

BUBSAUCBACY  the  worst  form  of  des- 
potism,  864. 
principle  of,  6  natty  226. 
means  used  by,  to  attain  its  ends,  S54, 865, 
412  note,  618  (see  CeniraUgation). 

BURLAL,  448-461. 

custom  of  England  as  to,  443. 

in  his  parish  churchyard,  the  riffht  of 

every  parishioner,  443,  447,  5ll. 
in  the  church,  generaUy  paid  for,  511. 
payment  of  fees  for,  ille;^,  448,  444. 
special  custom  ss  to,  illegal,  445,  446. 
Spelman  on,  444,  446. 
such  payment  is  Simony,  448, 446  note, 
447,  note,  463. 
illegality  of  refusing  to  buxy  the  poor  on 

Sundays,  445. 
non-parishioners  cannot  be  buried  with- 
out special  leave,  447. 
IGnister  no  power  to  give  such  leave, 
447. 
apportionment  of  fees  for  burial  of  non- 
puishioners,  depends  upon  the  cus- 
tom, 447. 
modem  iMislation  on,  266. 
58  Geo.  m.  0.  46,  as  to,  448. 
bodies  found,  to  be  buried  by  the  Parish 

Officers,  448. 
finder  of  a  dead  body,  within  the  Parish, 
to  give  notice  to  Churchwardens  and 
Overseers,  448. 
of  poor  persons  may  be  eharged  on  the 

Poor  Rates,  448. 
no  arrest  of  the  bodr  for  debt,  448. 
snicides,  bow  buried,  448. 
after  burial,  a  body  cannot  be  removed, 

except  by  special  fhcultr,  450. 
Chorehwardens'^  duties  as  to,  447i  448, 

449  note,  460. 
body  cannot  be  disinterred  except  by 

Coroner's  order,  450. 
of  one  who  has  died  violently,  before 

in<]ae8t,  indictable,  460. 
Coroner's  duties  as  to,  460,  461. 

BURIAL  ACTS,  186,  241,  266,  447  note, 
448  note,  618  note. 
Orders  in  Council  under,  460. 
as  to  Inspector  under,  460  note, 
abstract  of,  449. 

BURIAL  BOARD,  264^  265,449. 
numbers  of,  limited,  449. 
a  Body  Corporate,  266, 449. 
powers  of,  440. 
applicable  to  any  pariah  in  Sn^Umd,  449. 

BURIAL  GBOUND,  unlawftUneas  of  fees 
for  dedication  of;  444  notef,  828-625. 


BUBIAL  OBOUND,  comibmed. 
origin  of  consecration  of,  444  note  1,  624. 
prcxieedings  as  to,  under  Burial  Acts, 

1862, 1868, 449  note,  618  note. 
Land  of  the  Parish  may  be  appropriated 

for,  460  note. 
fences  and  walls  of  churchyard  to  be 

kept  by  Churchwardens,  449. 
illustration  of  proceedings  as  to,  at  Com> 

mon  Law,  682. 

(and  see  Bnnal.) 

BITBIAL  BATE,  606  (see  Batee), 

BUTTS,  518  note,  619  and  note, 

BYE-LAWS,  Parish  and  Leet  may  make, 
47-51, 134,  288  note,  684-586, 808  note. 
must  have  a  legsl  commencement,  48 

note. 
must  be  for  the  general  good,  47,  686, 

686. 
examples  illustrative  of,  47, 48,  note,  49, 

104, 178, 184,  684,  685  note,  606  note. 
(and  see  ParUh  Seeorde.) 
meaning  of  the  word,  49. 
Lord  Coke  as  to,  47,  49,  584. 
principle  on  which  they  rest,  48. 
also  termed  '*  Ordinances,"  47,  60. 
matters  of  local  taxation  rest  on  the 

same  principle  as,  50,  685. 
due  warning  of  mtention  to  make,  must 

be  given,  50,  68,  585, 586. 
bind  all  absent,  as  well  as  these  present, 

where  nuide, — due  warning  having 

been  given,  60,  51,  584,  597. 
made  bv  minority  present,   bind  tiie 

whole,  47,  51. 
works  of  general  drainage  can  be  done 

under,  346  note,  585  note. 
officers  can  be  appointed  by,  161,  180, 

184. 
for  amercement  on  rcAasal  to  serve  offi- 
ces, 510,  632,  607. 
rates  made  by,  47,  50, 104,  486,  684-586, 

610, 618  note  (see  Beoorde), 


C. 

CABINET,  the,  only  a  Committee  of  the 
Privy  Council,  66. 

CANONS  (see  Worke  and  Antkon  cited). 

of  1571,  79,  80. 

of  1603,  72, 79.  85. 198. 200, 811, 468, 624. 

ofl640,81,70,  468,  624. 

encroachment  by,  in  election  of  sides- 
men, 70  note. 
Esdual  encroachments  by,  79,  80. 
ve  no  force  to  bind  the  laity,  72,  78. 

against  laws  of  the  realm,  void,  73,  74, 
86,  200, 453. 

can  neither  over-ride  nor  alter  Common 
Law,  72,  74,  75,  81,  86.  208  note. 

void,  except  where  agree  with  custom, 
78-76. 

bind  eodestaatics  only,  76. 

cannot  affect  election  of  ohurchwardena, 
86. 

IGnister  cannot  nominate  any  officer, 
except  when  custom  is  olaer  than, 
76,  82,  83.  86,  199,  202  «o<«j  and 
not  within  leeaui  memory.  446. 

interference  with  Churchwardens'  ao- 
counts  attempted  by,  98. 

Stillingfleet  on,  7a. 

Statute  of  25  Hen.  YIII.  c.  19,  on,  72,  80. 
force  of,  464  note. 

Statute  of  18  Charles  II.  o.  12,  on,  73, 80. 
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CAK0N8, 
Lord  Cok«  on,  73, 74, 88. 
Lord  Hardwidke  on,  76< 
BcrsMiii  Chmmicy  on,  7i> 
LoM  Hal*  OB.  81. 
fllogioal  doctrine,  that  cnatom  nnat  be 

proved  againa^  bjthe  pariak,  otlier- 

wiae  Caaon  will  be  taken  aa  a  snide, 

7«. 
an  Canona  attempting  to  impoae  eharges 

on  the  people,  void,  32,  33,  323. 
8Mh  Canon  aa  to  election  of  CSuirch- 

wardraa,  roid,  76,  311. 
91at  Canon,  aa  to  eleetvm  of  Pariah 

Clerk.  Toid,  198,  IW,  200, 203  woU, 
LordaHolt  and  Hale,  thatthe89th  Canon, 

eonoeming  cbooatnc  of  chnrehwar- 

dena,  ia  not  regarded  bj  Common 

Law,  77, 81. 
Oibaon  on  pertinaoM)iu  reeJataace  to,  85, 

83. 
attempt  of,  to  give  mmiater  anthority  aa 

to  bella  of  the  chnrch.  297,  489. 
Land'a,  31,  70 ;  reeiatanoe  to,  St. 
declared  illenl,  3S,  73. 
treat  the  body  of  the  clergj  aa  a  police, 

891. 

CANUTE,  LawB  of,  600. 

CAPS,  cnriona  entry  aa  to,  in  reeotda,  S99. 

CARLISLX,  Statute  of,  28. 

CASmc O  VOTB,  60. 

«•  CAUSEY,"  meaning  of,  lOS. 

CKNTBALIZATION,  reenlta  of,  6,  SIS, 
213,  226,  404.  42a,  460,  588. 
dreada  discuMion  and  eocial  meetinga, 

656.  566  (see  Aa^MofkirwM). 
appeals  to  the  aeUbh  paaaiona,  6,  7,  364. 
in  France,  rebuke  to  Funeiionariea  of, 
by  M.  BilUuH,  1856,  SS4. 

CBBTAnrnr  (aee  Xa^MoMoH). 

CEBTIPICATBR  aa  to  aeitlement  of  the 
poor,  what,  528  imM. 

CESSPOOLS,  when  and  where  they  ahonld 
be  made,  342. 

CHAIBMAK,  of  Yeatry  Meeting,  dntiee 
of.  58-60  (aee  VaAr^). 
illegal  for  Parson  or  Mmiater  to  daim  to 

be,  292.  298,  825,  330  (aee  C\m^), 
of  Conunitteee,  267. 

CHAPEL,  40. 
often  in  aubdiTisions  of  pariahea,  84,  40. 
aereral  instanoea  of.  in  I>omeaday  Book 
and  Liquisitionea  Nonarum,  42. 

CHAPBLBIBS.    uaually  identical  with 
townahipe,  and  nothing  to  do  with  dia- 
tricta  onder  New  Paruhea'  Act,  1866, 
42,43. 
dittiBation  between  wardena  of,  and  Pa- 
rish churchwardens,  wrong,  151. 

CHABITABLE  TRUSTS,  28. 
(aee  Paruh  ClkariHet). 

CHABITABLB   TBUST8  ACT  of  1858 
(16  &  17  Vict.  c.  187).  277-283,  286. 
ouaToarably  contrasts  with  that  of  BU- 

aabeth,  275, 278. 
troe  character  of.  277.  278. 
action  pf.  280,  283. 
doea  not  enforce  reaponaibiliW  to  Yeatiy, 

280,381. 
TparU  proceedings  by  truateea  under, 

281andiiof«. 


CHABITABLB     TBUSTS     MCt, 


1-1, 


a. 


fa.sa. 


uncertainty  introduoed 

by.  286. 
arbitrary  powora  of  i 

i^pointed  nnder.  280^  3S2. 
iMkea  CbariW  Boud  ai^eiiar  to  tfe 

Conrta  of  Law,  28S. 
of  1865.  (18  &  19  Viet.  a.  124).  Q.  OT^ 
277,  aa,  284. 
requirea  annoal  aoeoant   of 
tobegirento 
(aee  Poru*  OUrcfiee.) 

CHABITIBS,  Pariah    (i 

CHABITIES,  two  daaaea  of.  S7B. 
Actof43Blis.  aa  to  monirr  iaio 

of.  276. 
Act  of  Jamea  aa  to,  876. 
aoond  mode  <rfdeaKng  wiili,  STBu 

CHABLATANISM,  S46,  818, 

CHIEF  CONSTABLE,  ISl.  123 
under  County  GonatabolaiT 
133.  140. 

CHIEP  PLEDGE,  U1,  SSO. 

CHIMBS,  440. 

CHOICE  OF  OFFICEBS, 

920,  821. 
plaoe  of  birth,  no  teat 

CHBISTIANITT, 

of,  68,  214»  816,  Sis,  438,  tfl 

CHUBCH,  diaaent  ftom,  eonaed  ^bb^ 
by  departure  of  her  Muuateis  frim 
true  fonctiona,  89(%  S29, 437. 
rcTiaion  of  the  laws  <^  4S3. 
Statutea  and  Laws  of,  now  Imafiag  oa 

the  clergy,  301  noU^  VH-^m,  4ii, 

463  aol*. 
ininrioua  notkma  aa  to,  SS9, 437. 
The  Free  chnrch  of  thMB  peopio,  tlw  tnt 

name  of,  437,  438,  S^,  691,  60S,  SM. 
illegality  of  accepting  feea  for  aar  oflha 

offlcea  of,  44a  note,  4Sl.  4U. 
all  haTe  a  right  to  the  offioea  oC  fi««r 

688. 
how  aupported,  689. 
if  Chuxtrh-ratea  aboliahed,  Stnta  mast 

anpport,  690,  692. 

CHUBCH.ALB8  (aee  JJM). 

CHUBCH  BUILDING  ACT.  (10  Anse, 
o.  11)  aound  principle  of,  aa  to  Nev 
churchea,  39,  48  mU  (aee  Ta^fe  9f 

StaiuUt). 

CHUBCH  BUILDING  ACTS,  39,  40,  594 
«oto,  696  (see  New  Pmritkm  Act). 

CHUBCH  ENDOWMENTS,  aboaea  <fl, 
28,  29.  807-309,  676,  6g7-eOi. 
Archdeacon  Hale  on,  597. 
quadripartite  dinaion  of,  598.  699. 
nght  of  the  poor  to  a  part  of;  698-90O, 

601. 
tripartite  Unnon  of,  in  England,— eag 

part  to  the  poor,  one  to  the  derrr, 

and  one  to  the  repair  of  the  ohaidi, 

308,696-600. 
the  church  M»io  to  be  repaired  ootoC 

598-603. 

CHUBCH  (FABBIC),  rvpaira  of.  x^htlr 
to  be  done  by  panon,  907,  SOB,  ISa, 
451,  697-604. 
quotatkma  aa  to,  307-809,  S97-601. 
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CTTTTBCH  (FABRIC),  eonUmued. 

Parish  can  do  whAtever  repairs  they  like 

in,  bj  Bye-Law,  436. 
repaired  by  the  parishionas  by  onatom 

only,  SOB,  309,  436, 4S6.  602,  608. 
ooatom  hae  arisen  through  the  nerieot  of 

the  narson,  306,  309,  435,  683,  604. 
enstom  aepends  on  Bye-Law,  436,  68-1. 
ohanoel  of  (except  in  rare  cases,)  still 

repaired  by  rarson,  436. 
purpose  of  the  endowment  of,  28,  29, 

144,  288,  307.  436,  461,  697-604. 
case  of  Wilson  v.  M'Math,  on  a  Testry 

held  in,  316-324  (see  CUrgg). 
tlie  ancient  and  most  fitting  place  for 
Parish  Meetings,  68,  316,  437,  488, 
688,  589. 
pretence  of  '*  scandal "  at  Vestries  being 

held  in,  64,  206.  816,  318,  438. 
freehold  of,  nominally  in  the  parson,  436 

note,  438,  440. 
goods  in,  belong  to,  and  are  nnder  con- 
trol of,  parishioners,  438. 
minister  has  no  power  as  to  ornaments 

of,  439. 
Surplice  and  robes  worn  by  minister  of, 

belong  to  the  parish,  438,  402-496. 
dedication  of,  26,  42  not*,  444,  493. 
bells  in,  439  (see  ^U«). 
existence  of,  in  erery  place,  open  and 
free  to  all,  4,  288, 436,  437,  440,  687- 
691. 
whateyer  form  of  religion  predomi- 
nates, the  principle  is  the  same,437. 
(see  C9n»ecration.) 

CHURCH  HOUSE,  what,  496. 

sometimes  called  Parish  Hoose,  406  nofe. 
extract  as  to,  from  records  of  Hackney, 
496  note. 
of  Steeple  Ashton,  606,  608,  611,  618. 
of  New  Brentford,  621,  632. 
of  Whitwell,  497. 
lettinff  of,  to  tenants,  611. 
rate  for  repair  of,  622.  * 

CHUBCH  MEN,  608,  610. 

CHUBCH  RATE,  682-697  (teeBtdet). 

CHURCH-BBYE. ».«.  church-robber,  198 
note. 

CHURCHES, 
did  not  anciently  exist  in  all  parishes, 

16,  24,  26. 
adapted  to  pre-existing  territorial  diW- 

sions,  16,  24,  25,  33. 
difference  between   Parish,  and   those 

under  ChnrchBuilding  Acts,  69inote. 

CHURGHWARDENS,  68-103. 
(a)  The  Office  of, 
not  ecclesiastical,  69,  71* 
but  temporal,  69,  71,  74,  76,  76,  86,  90, 

91,97. 
records  and  quotations  illustrating,  71, 
75,  91, 107,  201. 
precedence  of,  in  parishes,  in  the  present 

day,  66,  68,  87,  92,  98, 103,  266,  298. 
sometimes  none  chosen  in  former  times, 

89. 
responsible  to  the  parish  only,  71, 84, 86, 

266,  274. 
must  not  act  without  assent  of  Testry, 

101,  266,  273,  696. 
one  cannot  act  without  the  other  or 

others,  101,  438. 
dignity  of  the  office,  103. 
compared  in  an  old  case  to  the  Wardens 

of  the  Goldsmiths'  Company,  69  note. 


CHURCHWARDENS,  eonHnued. 

all  inhabitants  are  liable  to  be,  92. 

exemptions  from  serving  the  office  of,  92 
note,  217. 

number  of,  88,  89. 
in  case  of  townships,  88. 

may  execute  office  before  they  are 
sworn,  91. 

acts  of,  de/aeto,  ralid,  100, 168. 

are  Overseers  of  the  poor  ex  qffUrio,  97, 
146,  161,  166  noU. 

ex  ifffieio  members  of  Select  Testry  for 
management  of  poor,  239. 

are  the  Returning  Offloers  of  the  Parish, 
92,  481. 
(i)  JBUetum  of, 

ecclesiastical  encroachments  as  to,  72, 79. 

of  both  belongs  exclusirely  to  parish, 
74-86,  90,  201. 

custom  for  the  parson  to  choose  one, 
must  be  proved  older  than  canon  of 
1603,  76,  82,  83,  86. 

illogical  doctrine  as  to  force  of  Canons 
vrith  respect  to,  76. 

nullity  of  canon  89  with  respect  to,  76 
(and  see  Caiunu). 

Canons  do  not  affect,  74-86. 

Lord  Hardwicke  on,  75,  79. 

Lords  Holt  and  Hale  on,  77,  81. 

Lord  Coke  on,  73,  74,  82. 

AyUffe  on,  81. 

E^ennett  on,  86  note. 

Lambard  on,  71,  84. 

cases  on,  73,  78, 81,  83,  84. 

Archdeacon  no  authority  in,  71,  90,  91. 

should  take  place  every  year,  90, 146. 

if  neglected,  will  be  enforced  by  manda- 
mus, 90. 

time  of,  92. 

importance  of  the  sulgect,  87. 

insidious  attempts  to  take  away  from  Pa- 
rish, 87. 
(c)  DuHee  of,  93-98. 

bound  to  sue  the  parson,  if  necessary,  on 
behalf  of  the  parish,  77, 100,  297. 

must  present  whether  the  parson  hss  ful- 
fiUed  his  duties,  77, 9^97. 
illustrations  of  inquiries  for  present- 
ments by,  94-08. 
importance  of  this,  96,  97. 

must  summon  vestry,  64,  65,  67, 92,  188, 
191,  664. 

actions  brought  by,  must  be  laid  ad  dam- 
num paroehianorum,  78,  101,  268, 
322. 

care  of  the  church  by  no  means  the  only 
duty  of,  69. 

various  duties,  97. 

bound  to  see  that  dead  bodies  found  in 
parish  are  buried,  164,  448. 

duties  as  to  burial-grounds,  447, 448,  449 
note,  460. 

duties  as  to  elections  and  occasions  of 
voting,  481. 

proposed  Bill  as  to,  87-89. 
(a)  Parith  Property  held  by. 

form  a  corporation  for  holding,  81,  99, 
100,  m,  236,  266,  269,  270. 

have  no  power  over,  without  consent  of 
Vestry,  101,  266,  273,  274. 

may  sue  and  be  sued  in  respect  of,  99, 
236,  267, 321. 

69  Qeo.  III.  c.  12  recognises,  with  over- 
seers, as  a  corporation  to  hold  lands 
etc.  101,270,274,286. 

cannot  make  gifts,  contracts,  or  pay- 
ments without  assent  of  vestry,  101, 
666,  595. 
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CHintCHWARDElirS, 

moat  rendar  Msooonta  to  TMtrf ,  96,  99, 

SM,  69S. 
■pixitaal  Conrte  Iuts  mothing  to  do 

with,  98. 
Poor  Lsw  Aaditon  nothing  to  do  wi^99 

noU, 
onnnot  dbdm  retnMpeotire   raimbono- 

monti,  102, 169,  666,  S96,  606. 

pariah  maj  remoTe,  during  dBoe,  8S-84, 

92,  2V7. 
oonno  to  be  taken  aa  to,  83. 
fredh,  nwj  cne  thoae  whom  ^Ufj  ham 

anpplantod,  84,100. 
oannot  now  be  awom,  bat  oaa  make  a 

dednrmtion,  91. 
aometimea  called  **aworn-raen,"  69, 70. 
anmetimea  called  Church-men,  508. 
position  of,  with  respect  to  the  Inapeeton 

oflighting,  etc.,137. 
Aonld  M  required,  on  their  eleotion, 

to  Bfunmon  veatriea  whenerer  re« 

qneated,  SB,  92,  564. 
oannot  alone,  miake  a  church-rate,  60. 
protected  againat  Tezntioua  prooeedinga, 

102. 

CHUBCHWAEDENS'   ]£LBCTION 
BILL,  1862,  87-89. 

CHX7BCHYABD  (aee  Bmrial  &r(nmd). 

OIBCUMSPECTB  AGATIS,  Statute  of, 
441,  601. 

CIVILIZATION,  tmeat  iaat  of,  S. 

OLBBOY,   enoroaohmenta  of  (see  Ai- 
womJkm^nitt  BeeUtkutioal), 
bodj  of  working,  not  in  fanlt,  290,  991. 
treated  by  Laod't  Canons  aa  •  poUoe^ 

291. 
position  of,  892,  99S. 
pretensions  set  up  by,  to  AH  the  chair 
at  Pariah  Veatriea,  and  to  be  Head 
of  the  Parish,  iUegal,  291-310,  318, 
884, 825, 330. 
lUae  Doaition  in  which  Minister  is 

puoed  hj  such  pretenaiqps,  829. 
onlT  »  kte  attempt,  294, 312. 
Mtuioritiea  against,  296--S06. 
Tear  Books,  296,  297. 
Bodesiaetioal  aothoritiea,  297. 
Canons.  897,  300  maU,  465  naU, 
Oooncil  of  Cloreahoe,  298,  300. 
SpehnAn's  ConoUn,  806  moU,  699. 
Statutes,  296. 
Gibaon,  298,  299. 
Ljndwood,  300. 
Othobon,  300, 807, 466  mU. 
Archbishop  Wetherahad,  456. 
]>egge,301. 
Piteherbert,  802. 
Coke,  308. 
Kennett,  803. 
BtiUingfleet,  808, 804. 
Ajliffe,806. 
Lambard  explains  origin  of  tina  pra- 

tenaiona,  337,  828. 
Case  of  Stoughton  v.  Beynolda,  810. 
annunenta    on    both    aides,    811, 

318. 
the  point  on  which  the  caaa  tamed, 

Ml. 
judgment  of  Lord  Haidwioke,  818- 

815. 
opinion  of  ICr.  Juataoe  Probyn  in, 
814. 


CLBBOY, 

Mr.  Justioe  Lee'a  opiiDaB.  SIS. 
Prideaoz,  the  aofiterr  •mhusiti  eoai 
in  sapport  oC  906. 
real  worth  of,  806,  309. 
references  quoted  by,  S07. 
Othobon,  807- 
Lyndwood.  809. 
solitazT  oaae  of  WDooa  r. 
sapport  of.  894, 31S-S24. 
referenoes  qoctod  in,  Sla,  SS. 
decision  of  Sing's  BancTi  is,  £S- 

818 
proteoee  of  rotfoiM  leei,  316.  328. 
effect  of,  if  law,  816,  816. 
no  aathoritj  aa  law,  316. 
why  this  ease  not  wtthia  the  jiniSe- 
tion  of  an  Sodoa'  *  '^     " 

819. 
judgment  in,  by  the 

Coart,820. 
inia-atat«nent8  in,  890,  S99L 
inoonsistonoiea  in,  S24. 
weekneas  o^  3!B. 
Statute  of  68  Geo.  III.  cap.  69.  SB. 
69  Geo.    lU.  cap.  12.   akhowh  m- 
acting  that  TeatryahaU  be  \M-a. 
the  OLurch,  says  nothiag  ahoat 
Minister  bong  chainnaa,  c«t  thi 
reTerBe,8SML 
eaae  of  Bex  v.  D'Oylay,fooBdod<ai  ^ 
ease  of  Wiloon  t.  M'Mach.  9M- 
896m<«. 
(aee  MimiaUr,  and  Porwa.) 

"  CLOSE  "  PABISHBS,  4M ;  reaaady  ftr. 
426. 


COLLECTION  OF 

681,  610. 

COLLBCrOB,  ancient  name  for 
149  fwtf,  166,  637. 

OOLLECTOB  (of  Bates),  178-188. 
the  ofibe  an  md  one,  178. 
appointment  of,  not  dependoBt  on  9Sj 

Statute,  17». 
can  be  inrested  with  power  to  datrae, 

br  Veatiy,  178,  664.  684. 
Statutes  recognising,  179, 190. 
wpointed  by  Sorreyor,  under  H^iway 

Act,  179. 
can  omy  be  with  oonaent  ofTeatij,  179. 

Kwers  of,  179. 
und  toaocountSv  moneys  raosrad, 
179. 
appoinUnent  and  removal  of,  fiv  col- 
lection of  Poor  ratea,  bj  Poor  Iaw 
Board,  180. 
main    object  of   ^pointing  Jlaiistaat 
Overseer  formerly  was  to  act  aa,  IBO 
mate  (see  Amdani  Ovtnatr). 
aeouritv  should  be  required  from,  18L 
should  be  renewed  everf  year,  Itt. 


00LLECT0B8  (of  Assessed  Taxsa),  w- 
ourity  of,  should  be  approved  by  the 
Parish,  630  aote. 
Yeatry  dkOuM   require  aecurity  to  be 
taken  from,  611,  612. 
and  the  deUveiy  in  of  his  reeeqili, 
611 ;  see  629. 

OOMMTTTEBS  OF  TKB  PABIEE,  287- 
265. 
why  appointed,  66, 228. 
appoiubnent  of,  ancient,  387. 
■upported  by  Common  Law,  2S6,  and 
raeogniaed  by  Statote,  888, 888,288, 
836,887,239-366^866. 
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M3CITTEE8  OF  THB  PARISH,  con- 
Hnued. 

ponaibiHty  of,  SS8,  389,  248,  974. 
oyBlcsn  of,  a  practical  characterittio  of 
Engliah  Institations,  327. 
»  Common  Law  right,  858. 
essence  of  the,  328. 
•buaeaofthe,  387. 
mm  regards  Juries,  887. 
Select  Yestriee,  2S7-248. 
(and  see  Beleet  Vetiiy.) 
Jwej  eystpan  ori^ates  in  the  praetioe  of 

appointing,  227. 
XBflfntunked  in  ancient  reoords,  227. 
mentioned  in  InqumHonM  Nonanm, 

880. 
Troeoat  a/ndfamt^  280. 
of  AMe&amunt  and  Atmeal,  662. 
Jturaiafor  MettUmg  drflnreneet,  229. 
qfAa»utame€,  229. 
$wnodamen,  389. 
hr  Waieh  and  Ward,  280. 
ybr  AuMtmeni  of  tk€  Impmial  Tax0$, 

281. 
Ovoneen  and  Chnrekwardenif  tot  "Poor 

reHef,  231. 
for  AudU,  183-185,  881,  248,  260. 
/br  de$trueiion  qfv«rmin,  231-286. 

(see  Vermin.) 
Omrduoardent  and  Ovenetn,  for  hold- 
ing land,  etc.  286. 
JbrToor  rtUtf,  und«r  OUberfi  Aet,  887. 
S»l4et  Vettryfirr  Poor  rtUtf,  887. 

<see  8H«el  Vettrff.) 
S«Uet  Vestry  under  Hobhouee't  Aet,  240. 

(see  SeUet  Veetry.) 
ImpeetonqfLigkHna  andWateking,  244. 

(see  Inepectore  qfLigkHnOt  etc.) 
mg^inay  Board,  114, 244-^249. 
(see  ^MkMfOM  Board.) 
Ybr  Baitht  and  WaA-hmuei,  249-262. 
(see  Bath$  and  Waek-kotuee  Aete.) 
Jbr  Water  Supply,  261,  252. 
Jbr  Public  LiSrariee  and  Mueewne,  2h%- 

264  (see  PubUe  lAbrariee  Aet). 
Burial  Board,  264  (see  Burial  Board). 
Jfuieaneee'  Bemooal  Committee,  266,  846, 

408  (see  NiMSOMces'  Removal  Aet), 
essentiaJs  to  good  action  of  all,  257. 
periodical  reports  should  be  made  to 

Vestry,  257,  656. 
a  chairman,  with  authority,  267. 
standing  rtdea  or  orders,  257. 
ibced  timee  and  (dace  of  meeting,  ib, 
quorum,  ib. 
how  best  chosen,  258. 
empiricism  of  modem  Acts  as  to  num- 
ber of  members,  269  note. 
sQ,  most  keep  minutes  of  their  own  pro- 
ceedings, 357,  556. 
should  make  report  to  the  Testry  at  the 

end  of  their  task,  555. 
expenses  of,  must  be  borne  by  the  Parish, 

655. 
duties  of  officers  of,  should  be  well  de- 
fined, 566. 
Loosl  Boards  of  Health  are  not,  266  note. 
deficiencies  in  Acts  as  to,  snpptied  by 
Common  Law,  288,  268  and  notSf  851 
note,  66i. 
hindrancee  thrown  in  the  way  of  efficient 
action  of,  259. 
remedy  for,  259,  260. 
Declaratory  Bill,  1864,  eonoeming,  26S^ 
268. 
olqect  of,  260,  268. 
prorisions  of,  260-262. 
plainness  of,  860. 


COMMITTEES  OP  THB  PABISH,  con- 
tinued. 

•practical  importance  of,  260,  268. 
By  whom  opposed,  268;  why,  266. 
its  introdnotaon  valuable,  why,  268, 

265. 
means  by  which  opposed,  268,  S64k 
misrepresentations  as  to,  264. 
sought  nothing  new,  268. 

OOMICITTEE  OP  THE  PBIVY  OOUN- 
GIL,  the  Cabinet  is  but  a,  66. 

COMMON  DBIYBS,  who,  192  note. 

COMMON  LAW  OP  ENGLAND, 
characteristics  of,  1,  2, 10, 11,  68,  868. 
adaptation  of,  1,  68  note,  881,  868,  620. 
aotion  of,  264,  404. 

ftmdamental  principle  of,  the  equal  re- 
spect of  nghts  of  all,  842,  848,  868, 

400,  642,  648. 
Talue  set  on  human  life  by,  875,  876. 
importance  of  understanding,  888.  884. 
Statutes  only  anoilluy  to,  IH  ^»  884, 

851  note. 
fOls  up  what  Stotutee  leare  undone,  228, 

258,  834,  361  note,  562. 
always  superior  to  Sti^te  Law,  441, 477. 
rule  of,  as  to  who  is  a  parishioner,  62, 

425,482,478. 
when  a  custom  is,  75^  76. 
a  rule  of,  that  the  minister  is  not  to  mix 

with  secular  aflbars,  802,  808,  806. 
recognises  power  of  erexy  community  to 

make  regulations  for  its  government 

and  taxation,  47>  178,  684  note  (see 

Bue-Latpe). 
proviaee  remedies  for  all  defiMlts,  178, 

664,  680,  596. 
if  altered,  will  be  reetored  again,  870 

note,  895,  896. 
provision  by,  for  discovery  and  proaeoo- 

tion  of  crime,  868, 888,  889. 
principle  of,  aa  to  nuisances,  848,  868, 

861,400. 
principle  of,  as  to  settlement,  419,  432. 
regards  all  men  as  rMponsible,  and  ap- 
peals to  reeponiibility,  264. 
practical  metfaoos  of,  still  available,  869, 

621. 
attention  to,  by  parish  officers,  neoca- 

sary,  552. 
Braintree  case  affirms,  75^  694. 
church  rate  not  an  obligation  at,  682, 686. 

COMMON  PRAYEB,  BOOK  of, 
ritee  and  ceremonies  not  contained  in, 
illegal,  634. 

COMMONS,  461-471. 
points  to  be  considered  as  to  enclosure 

of,  461. 
are  remains  of  the  old  Jblk-land,  462, 468. 
are  common  only  to  the  special  place 

where  they  belong,  not  u>  the  publie 

in  general.  468. 
only  ri^t  of  tne  public  in  general  in,  is 

the  proper  muntenanoe  of  highways 

across,  468,  466. 
conversion  of,  into  book-land,  464. 
originally  surrounded  each  Parish,  648. 
difference  between,  and  Waste  land,  466 

note. 
policy  and  ciroumstanoes  of  enclosare  of, 

4(31,463. 
encroachments  and  trespassing  on,  to  be 

inquired  of  at  Court  Leet,  etc.  468. 
stinting  rights  in,  by  Bye-Law,  illegal, 

586,  608,  note!  and  why,  686. 
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COICMOKS,  amiimied. 
b7«-Uw  for  regulating,   686   note,  606 

note. 
•rtidai  of  inqairjr  m  to  righte  of,  463. 
Miokwiire  of,  deairftbU  in  oortain  cum, 
46S. 
two  distiaet  modea  cL 
(1)  bj  oonMnt  of  Yeiliy,  464. 
proprietj  of  this,  and  wben,  464 
note. 
(9)  bj  Act  of  Parliaamt,  466. 
origia  of  this  mode,  466. 
Qanenu  Acta  aa  to,  pcoTiaioiis  of,  for 
obtainiop  oonaent   and   aaconng 
ri^ta  ofpariahionera,  46&-467. 
Publio  Meeting  under,  466,  467. 
ehoice  of  Commioaioners,  466. 
Highwaya,  466,  471  note. 
diatanoe  m>m  l*rga  towna,  466. 
maintananoe  of  Vula^  Greena,  497. 
whooTer  endoaaa,  at  aide  of  road,  bo- 
oomea  liable  to  repair,  467>  468,  531 
note. 
aoggeationa  aa  to  encloaore  of,  469. 
qnotationa  fVom  SjlTanos  Taylor,  469, 
470. 
a  fourth  part  to  be  aet  apart  for  tho 
good  of  the  poor,  470. 
aome  of  it  aa  aUotcaenta  to  oot- 

tagera,  470. 
the  remainder  in  raiang  and  erect- 
ing worHchouaea,  ana  in  atoek  to 
aet  the  poor  to  work  on,  470. 
how  the  remainder  ahoold  be  dividedt 

470. 
oonditiona  indiapeaaable  to  eodoanre, 
470,471. 
erery  twentieth  acre  to  be  planted 

with  wood,  470. 
good  highwaya  to  be  left,  471. 
aa  to  large  Comroona  in  Walea  and 
Yorkahire,  471. 
a  fifth  part  to  be  aet  iH^art  for  Latin 
and  En^Uah  Free  Schoola,  471. 
aoond  spirit  and  value  of  sooh 
Bdioola,47I. 

COMMUNION,  wine  for,  in  Steeple  Aah- 
ton  reoorda,  610  and  note, 
quantity  and  prioea,  ib. 

COMPOUNDING, 
doea  not  give  the  rights  of  a  pariahioner, 

476  note,  660. 
ibr  poor-ratea,  only  ezolndea  inhabitanta 

from  voting  for  poor  mattera^  480. 
for  highway-rates,  480,  668,  678. 
how  introduced  into  any  Pariah,  480, 666, 

677,  678. 
effect  of,  on  righta  of  Pariahionera,  476 

note,  660.  678,  679. 

CONSECRATION  of    Burial  Ofounda, 
origin  of,  444  noU,  634,  626. 
not  authorised  by  Book  of    Common 

Prayer,  624. 
actual  unlawflilneaa  of,  628. 
taking  fees  for,  ia  Simony,  626. 

CONSTABLE,  46,  68, 108, 117-138,  298. 

exiatence  of,  the  criterion  of  a  aeparate 
Till,  16  note,  120. 

of  Parish,  to  find  proTiaion  for  Eing'a 
aervice,  46. 

aecular  character  of  the  Parish,  shown  by 
the  Common  Law  as  to,  117. 

oompIetenesB  and  aimpHcity  of  the  an- 
cient Law  as  to,  117. 

precedence  of,  107, 119, 191,  298. 

not  the  aame  aa  "  Folioeman,"  180. 


13&. 


CONSTABLE, 
where  choaen,  and  by  wl 
how  chosen,  IStL 
oath  of,  199. 

duty  of,  at  Commnai  Law,  948,  STV 
most  lay  aooonnta  before  Ru^h,  ISO. 
Head,  107. 129. 

High,  the  medium  of  oomBomcaboe  l<^ 
tween  the  State  and  PamWa.  12L 
modem  legialatioa  aa  to,  127. 
Act  of  e  ft  6  Yict.  c.  109,  as  to,  136,  IT. 
198, 199. 
character  of  that  Aet,  135. 
Juatioea  of  Peaoe  inveetad  wfth 

apororiihle  powers  by,  I3'6. 
mode  of  Mpointmant  of 

under,  u6. 
diresUthePariahof  I 

in  the  choice  of  Cooatabfes^  131 
iiniiliflratimis  nf  rnnntaMna  mwlrT.  US 


penalty  for  rtfrnaaut  to 
■table  under,  S18. 
under  Ufditing  and  Watddaiff  Aa  fS  k 

4Wm.IV.e.90),iaa. 
under  County  PdUoe  Act  <19  &  SO  TiA. 

c.  69),  W. 
appUeation  of  the  above-metrtioaed  Acta, 

127. 

desirabilitT  of  Uie  appointneuft  of  l^ 

beadel  aa  oonstaUe,  under  tlie  ps»> 

sent  syatem,  127,  128, 1«2. 

Teetiy  ma^  determine  to  have  paid,  12*. 

reeponaibiuty  of,aa  to  Hue  aodC^.lSs, 

129. 
protected  at  Common  Lawr,  and  by  Sta- 
tute, in  discharge  of  dDtica»  ele.  UL 
Bntiea  of,  123  note,  ISO. 
"  Hue  and  Cry,"  128  note,  159. 
apprehonaionofoffend«ra,  190. 
ale  and  beer  houses,  180. 
Tsgrants  and  hawkers,  ISO. 
Coroner's  Jury,  130. 
County  Bate,  ISO. 
oath  to  ^praisers,  ISO. 
biOeting  soldiers,  ISO. 
iMtMeoution  of  disorderly  Vinaw.  190. 
lunatica,  ISO. 
ahipwxeok,  ISO. 

execution  of  Juslieee*  waifnt^  ISOi 
accounts,  ISO. 
Special  Constables, 
remsins  of  the   trae   Oonstitatiooai 

I>ri&ciide,  131. 183. 
i4)pointment  of,  by  Jnataoes,  131. 
duties  of,  the  same  aa  thoee  of  other 

Constables,  132. 
in  esse  of  riots  by  thoae  empkyed  oa 

publio  works,  132. 
allowances  to,  132. 
defects  in  these  jHOTuions,  ISS. 
for  Boroughs,  regulated  by  6  A  6  Wm. 

IV.c776,lSS. 
for  canals  and  rirers,  ISS. 

CONSTABLES  ACT,  Parish  (6  ft  6  Tiet. 
0. 109),  126-129,  218. 

CONST ABULABY  ACTS.  Coonty  (3  &S 
Vict.  c.  93),  127, 132, 140 ;  (8  i  4  TkL 
c.  88)  197, 132,  140  J  (19  ft  iO  Tiet.  e. 
69),  127, 132,  140, 386  fM<e. 
defecU  in,  133, 141. 

CONSTABULABY,  English,  prinddeof. 
117, 118. 131, 134.  afeT^ 
importance  of  maintaining  sense  of  r^ 

sponsibility  in,  117-119. 
eflldency  of  old,  123,  ld4  note. 
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CONSTABULARY,  cmiUuied, 

caaaes  of  ineffidenoj  of,  119, 188. 184. 
results  of  responsibility  in,  118, 184. 
true  objeoiB  oTs  legitimate,  898, 899. 
-what  is  requisite  ror  a  sound  sTStem  of, 
896. 

CONSTITUTION,  knowledge  of,  lees  than 
formerly,  SIS  noU. 

CONVOCATION  OP  GLBBGT,  88,  49 
Mofe,  70,  78,  75. 
oannot  make  canons  to  alter  the  law,  78, 
86  (seeiSynod). 

CONVOCATION  (see  Vestiy). 

CONVENTION  (see  re$by). 

«'COBAM"  and  "PER,"  difference  be- 
tween,  150  note,  872,  621  note. 

CORPORATION,  parish  a,   60,  78,  888 
note. 
ohurohwardens  a  (see  CkurekwardenM). 
What  Committees  are  a,  286,  237,  844, 
846,  850,  858,  865. 

CORONER,  an  elected  maoistrate,  872. 

antiquity  of  the  office,  378,  874. 

ranks  next  to  Sheriff,  878. 

aeouring  fulfilment  of  duties  by,  85,  878, 
885. 

aoay  order  a  body  to  be  buried  before 
r^istration,  460. 

inqfuests  not  held  2y  him,  but  btfore  him, 
878. 

notice  to,  of  death,  878 ;  amercement  for 
neglect,  873,  379  note,  450. 

imperatiTe  on,  to  hold  inquest,  876,  879. 

interference  with,  and  his  fees,  by  Jus- 
tices, 874  and  note  X*  ^76  note. 

CORONER'S  INQUEST,  372-884. 
importance  of,  372,  878. 
true  purpose  of,  875,  876. 
for  inquiry,  not  trial,  375,  378  note,  388, 

883  note.f  384. 
late  interferences  with,  974, 877,  and  «o<c, 

878. 
unconstitutional  interference  with,  in  a 

late  ease,  384  Moid, 
how  held,  378. 
action  of,  374,  878. 

jury,  summoned  by  the  beadel,  130, 191, 
378. 
number  of,  872  note. 
whence  summoned,  872,  380. 
oath  taken  by,  btfore  view,  881. 
duty  of  Coroner  to  prevent  communi- 
cation with,  381,  882. 
minority  of,  may  require  ftarther  me- 
dical evidenoe  to  be  summoned, 
ZSSnote. 
when  formed.  Coroner  mar  close  the 
Court,  but  not  before,  380  note^. 
oases  for  inquiry  at,  379. 

Eersons  wounded,  374  note. 
ouaes  broken,  374  note. 
sudden  death,  876  and  110^0. 
death  from  accident  or  force,  875. 
deaths  in  prison,  876  note,  376. 
cases  of  suspicion  or  doubt,  375,  879. 
points  as  to  right  action  of,  379-383. 
Coroner  bound  to  hold  inquest  ss  soon 

as  notice  received,  87v. 
inquest  must  be  at  the  place,  380. 
whence  jury  must  be  summoned,  380. 
after  oath,  view  must  be  taken,  381. 

how  must  be  taken,  881 . 
must  be  no  communication  between 
jury  and  other  persons,  882. 


CORONER'S  INQUEST,  eonHmui. 
must  inquire  of,  and  hear  all  evidence, 
882,888. 
taddng  a  resolution  to  verdict  at,  878 

aoitf. 
poet  mortem  examination  at,  888. 

COUNTY  RATE  (see  Batee). 

COUNTY  COURT, 
a  court  of  dvil  jurisdiction,  83,  44. 

COUNTY  COURTS,  modem  so-called, 
mnote. 


COUNTY  POLICE  ACTS  <8ee  Qmetdbw 
UmyAote), 

COURT  LEET,  duty  of.  106. 
relation  between,  and  the  Parish,  186 

note 
inquiries  to  be  made  at,  19,  88, 106, 107, 

888  note,  867,  868,  468.  615  note,  681. 
importance  of,  23,  816,  841, 868, 869. 
quotations  as  to,  88  note,  869,  870, 871. 
still  bound  by  law  to  be  held,  28  note, 

816. 
evils  ftom  neglect  of,  816,  366,  869. 
whence  derived,  870  note. 
a  court  of  criminal  jurisdiction,  88, 44, 

126,  869. 
matters  of  inquiry  at,  83, 106,  867, 406 

note,  468,  616  note. 
powers  of,  as  to  food,  404  note. 
every  man  still  bound  to  attend,  816, 579 

note. 
penalty  for  not  attending,  216. 
Whitelocke  on,  370;  Coke  on,  88,  870; 

Selden  on,  870;   Digges  on,  871: 

Bacon  on,  871;  'Pl«s  for  limitea 

Monarchy'  on,  871. 

COURT  OP  JUSTICES  IN  EYRE,  19, 
23,368. 
matters  of  inquiry  at,  28. 
still  bound  by  law  to  be  held,  88  note. 

COURTS  OF  JUSTICE,  iurisdiotioii 
taken  from,  by  Charitable  Trusts  Act, 
283. 

CROWN  LANDS,  what  sre.  461  note, 
grants  of,  to  individuals,  illeeal,  461. 
resumption  of,  formerly,  461 ;  why  not 
now  done,  463. 

CROWN,  officers  of,  pn^bited  from  med- 
dling in  inquiries  before  local  tribu- 
nals, 19. 
principle  that  acts  of  a  de  faeto  officer 
are  valid,  applies  to,  the  same  as  to 
Parish  officers,  163. 
duty  and  neglect  of  advisers  of,  816, 

877,  404,  621. 
dignity  of,  implicated   in  passing  the 
Sleeping  SUtutes  Act,  1856,  234. 

CURATES,  act  for  securing  a  oertsin  in- 
come to,  30  note. 

CURFEW  BELL,  440,  611. 

CUSTOM,  what  is,  76. 
must  have  a  legal  commencement,  48 

note,  81.  444. 
what  alone  lawful,  301  note,  446. 
Canons  in  accordance  with,  alone  legal, 

78-76. 
as  to  election  of  Churchwardens,  74, 77, 

78,  81. 
to  choose  Sexton  for  life,  196  and  note, 

196. 
as  to  election  of  Parish  Clerk,  199-201. 
as  to  burial,  443. 
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CUSTOM, 
c«a  be  triad  br  temporal  oonxtt  odIt. 
74.l»9iM<e,S19,  647. 

D. 

DSCLASATOBY  BILL,  18K  on  Paiiah 
Committeee,  i25»-S8S. 

(•ee  GmmiiUei,) 

DECLARATORY  STATUTES,  their  UMt 
and  Taloe,  60,  134,  161,  179, 188,  938, 
838,  884,  846,  848. 

DEDICATION,  ehorohet  without,  4S«e<#, 
444iioto,498Mo^«,62&  (■eeCbuwmrfiw). 
of  roads  (aee  Mij^Uoagi). 

DB  FACTO  oflkoer,  aett  done  hr,  valid, 

100. 168. 

DERITEND  Ain>   BORDE8LBY,   390 

DISCRETION,  danger  of  allowing  ofikdaL 

DISCUSSION,  the  easenoe  of  Bna^  in- 
stitutiona,  61,  928,  841,  804,  486;  and 
aee  619  noU. 

importance  of,  61,  617. 

Ecgliah  conatitationproTidea  for,  9, 93, 61. 

DISSENT  FROM  THE  CHURCH,  main 
canaea  of,  890,  889,  437. 

DISTRESS,  power  of,  nnder  authority  of 
Veatry,  178  noU,  664,  684,  696,  60?. 
under  authority  of  Statutea,  668,  680, 
696. 

DISTRIBUTORS,  of  money  to  the  poor, 
148,  610, 640. 
of  money  in  rewarda  for  deatruotion  of 
▼ermin,  333. 

DISTRICT  SURVEYOR,  for  manage- 
ment of  highways,  110,  668. 

DISTRICTS, 
proposed  union  of  hi^waya  in,  863. 
miachiefafthia,868. 
Poor  managed  better  in  small  than  in 
Urge,  1^7. 

DISTRICTS,  eocleeiaatioal. 

(aee  SecU$ia$tieal  Di$trieti.) 

DIVISION  OF  MEETING, 
taking  Totea  by,  69,  62,  486. 
how  made  at  meetings,  68. 

(aee  Fall  and  Voting.) 

DIVISIONS  OF  PARISHES,  8&-49. 
power  of  parish  to  aeparate  itacdf,  84, 88, 

39.  IM,  647,  617. 
need  for  application  of,  at  preaent  day, 

86  110^,617. 
not  ahraya  a  church  in  eadi,  84,  40. 
hare  usually  ftdl  separate  action,  84, 647, 

648. 
reoogniaed  by  Tarious  Statutea,  84-88, 

189. 
act  of  Anne,  as  to,  38,  89. 
New  Parishes  Act,  1866,  as  to,  40,  41 

note. 
cukder  several  late  acts,  pernicious  bk- 

stead  of  useful,  84  moU. 
what  applies  to  parish  and  to  Testry 

in  tne  parish,  applies  to,  and  to 

vestiy  in,  84,  66. 
Hamlet,  Township,  Side,  Vill,  Vic,  Ty- 

thing,  all  names  for,  88-86. 
Churchwardens  of,  161;  OTerseers  o^ 

168. 


to,  i: 


pfwiBoe  of   Hlglissy 


DIVISIONBOFPABISIB:^, 
Acts  of  Chas.  U.  and  Viet.,  i 
boundaries  of,  646-i48. 

DOMESDAY  BOOK,  19,  S5,  97,  42^ 

237,474,486. 

DOMBSMAN,  what,  19. 

(andseeParidhio— ■■) 

DRAINAGE, 
frDs  within  the 

Surrsjron,  SS8,  Ml. 
penalties  if  works  of,  are  alteB«d<v«^ 

stmcted,  889. 
two  clsssea  of  defieets  in,  S4I. 

mode  of  dealing  with  each,  941-446. 
of  surface  watw,  encmaohTnent  <«,  K 
ittdiriduals,*   fior  carrying    off  /<^ 
drainage  from,  hooaca,  ecc  S4l,  ^Li . 
nnlawftilneas  of  this,  343  ;  ovBfsa  KBs: 
remedy  it  at  their  own  cnme. 
848. 
eeaspools,843,S48. 
undesirable  in  towns,  but  noi  so  3 

conntiy  districte,  SIS. 
bow  to  be  made,  848. 
house  drainaee,  841-JUS. 
▼alue  at,  &r   agrieultanl  pnnoae^ 

842. 
proper  course  as  to,  34&-S4». 
should  be  done  under  the  appruivslaf 

Highwaj  Surreyois,  S44. 
pipe  drains  for,  849. 
should  snrfiKW  nad  bonae  drainage  b» 
combined?  844. 
erils  of  separatenesB,  844. 
oireomstanoes  nnder  whidi  two  acta  <d 
drains  neoeasaiy,  S44,  S45. 
ooToed  drains,  846. 
relatiTe  merits  of  brick  and  pipe  draias, 

847,  848. 
what  form  of  drains  best,  and  w^,  S47. 
SttbeoQ  must  be  kept  oonstantly  mained, 

S48. 
deolaratOTy  Act  aa  to  execating,  naefal. 

846,846. 
works  of,  how  best  forwarded,  S46. 
any  works  of,  may  be  done  under  Brr- 

Law,  846  note,  68a  moia, 
obii^aiorf   on  surreyom   that   ditehei. 
etc.,  be  deanaea  and  sotrared.  S4U, 
841. 
attempts  of  Board  of  Heahh  to  iaapede, 

846. 
works  of,  at  Croydon,  M9  aete. 
extracts  from  records  as  to,  6S4,  SS5. 
assessments  for  works  of,  846,  569-573. 
(see  IVtasoMcet'  Btmooml  Aei.) 

DUTIES  (see  Jn^atrtsi  and  Bg^ommU' 

Utg). 

E. 

ECCLESIASTICS,  eneroachmenta  of  (see 
BneroaekmeHit,  CUryjf,  and  Jftau^ir). 

ECCLESIASTICAL   COURTS  ham  no 
jurisdiction  in  temporal  matters,  9Ql 
99,  817. 819,  647. 
have  not  the  control  of  Chnreh  Bates, 
817, 318,  686,  696  noU. 

ECCLESIASTICAL  DISTRICTS,  88^  39. 
not  for  secular  purposes,  43. 
nominal  Testry  of,  66  moU. 

no  longer  a  *'  Select"  Vcatrr,  66  ns<ff. 
officers  of;  97,  186,  151,  165  acrfs,  196 


(see  Nem  Fmri$km  Aet.} 
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EGCXS8IA9TICAL  JUDGES,  want  of 
knowledge  of  the  Law  by,  320, 823. 

£I>MUKI>,  Laws  of,  599. 

BI>nCATION  (tee  SokooU). 

moat  important  parts  of,  neg^eeted,  219, 

3SS0,  837,  863.  614  note, 
what  nc»eded  in,  823  nottt  614  note. 
great  value  of  Pariah  in,  10, 693,  ti^note. 

BliBGTION  OF  PABISH  OFFICEBS, 
has  always  been  annual,  139. 
beat  ooorae  as  to,  481  note. 
of  Churchwardens,  71-87. 
of  Surveyors  of  Hiehways,  106-110. 
of  Constables,  125, 136. 
of  Inspectors  of  Lighting  and  Wateh- 

ing,  136-139. 
of  Overseers  of  the  Poor,  149, 150. 
of  Assistant  Overseers,  161. 

of  Gnardians,  169-172. 

of  Collectors,  179, 180. 

of  Auditors,  183. 

of  Registrar,  188. 

of  Beadel,  190. 

of  Sexton,  193,  201. 

of  Parish  Clerk,  198-201. 

ofVestry  Clerk,  204. 

of  Organist,  436  note. 

of  Committees,  258. 

BLECTION  BY  THIBD8,  eviU  of,  187, 
138,  242. 

ENCLOSUBE  OF  COMMONS  (see  Com- 
mon»). 

ENCBOACHMENTS,  ecdesiastical, 
on  the  secular  character  of  the  Pariah, 

23  336 
illustration^  of,  28,  29,  80,  290,  291,  460 

note,  603. 
still  continuing,  26  note. 
gradual  progress  of,  26  note.  Tit  79, 80. 
most  made  since  the  Reformation,  26, 

294,446,466,624,625. 
effects  of,  80. 
in  election  of  Churchwardens,  72,  898, 

826. 
in  accounts  of  Churchwardens,  98. 
in  election  of  Sexton,  193. 
in  election  of  Parish  Clerk,  198. 
on  action  of  Vestries,  294  (see  Clergjf). 
miscbiefa  arising  from,  290,  339. 
Lord  Coke  ui)on,  293,  319. 
solitary  case  in  support  of,  as  to  Parson 

sitting  in  the  cnair  at  Yestry  Meet- 
ings, examined,  315-324. 

(see  Cteiyy  and  Endowments.) 

ENDOWMENTS,   church,  purposes  of, 

28, 29, 144,  288.  307-309,  461,  597-604. 

maintenance  of  poor  out  of,  28,  30,  597- 

604. 
maintenance  of  fabric  of  church  out  of, 

807-309, 436,  451, 597-604. 
maintenance  of  scholars  out  of,  95  and 

note. 
datiea  of  hospitality  attaching  to,  96  and 

note,  597-604. 
abuses  of,  28-80,  807, 808  noiee,  451,  576, 

697-604. 

ENROLMENT,  47iMi85. 

artificial  modes  of  dealing  with,  478. 

ratet«ying  test  for,  wrong,  472, 476. 

the  OTBt  duty  of  Institutions  of  Loo^ 
Self-Gtoremment,  to  keep  their  BolS 
perfect,  473. 

shoud  always  be  done  by  Local  Institu- 
tions themselyee,  478,  473, 


ENBOLMENT,  continued, 
whether  complete,  to  be  ascertained  at 

periodical  inquiries,  473. 
no  sound  principle  adopted  in  dealing 

with,  by  Statute,  472,  476-478. 
Inhabitancy  true  test  for,  473, 477,  478. 
Statute  of  48  Elizabeth,  cap.  2,  as  to, 

476. 
Act  of  58  Geo.  III.,  cap.  69,  as  to,  475- 

477. 
Poor-Bate  book  erroneously  looked  upon 

as  The  Boll,  476-477. 
<mgin  of  this,  476. 
the   different  ■  rate-books  together  re- 
present the  Boll,  478. 
Parish  officers  should  keep  a  separate 
Boll,  480. 

ETHELBEB,  Laws  of,  699. 

EVELYN,  JOHN,  recoverj_of  property 
by,  undei 
373  note. 


by,  under  the  system  of  Hue  ana  Cry, 
372 


EXEMPT,  who,  firom  Parish  offices,  98 
note,  217,  218. 

EZETEB,  Statute  of  (14Edw.  L),  86,372. 
(see  Statuiet.) 

EZPEBIMENTAL  LEGISLATION,  bad 
effects  of,  1.  2,  362,  363,  616,  617,  680. 
(see  Modem  Law-making.) 

EXPEBIMENTALI8TS,   how  Man   re- 
garded  by,  364. 


F. 

FABBIC  OF  THE  CHUBCH  (see 
Church  Fabric), 

FACULTY,  for  Select  Vestry,  void,  299. 
for  re-seating  church,  441. 
for  change  of  burial,  460. 

FESTIVALS  OF  THE  PABISH, 
formerly  universal,  497. 
benefite  of,  497,  499. 
promote   social  good  feeling,  497*  409, 

500,  504,  515,  555. 
Carew  upon,  498,  499;  Bishop  of  Bath 

and  Wells  upon,  499-501. 
course  of  proceeding  at,  498. 
discontent  at  suppression  of,  409,  500. 
flinds  raised  at,  497,  499,  501,  522. 
good  bearing  of  the  people  at,  499,  501. 
Herrick   upon,  501,  602,  504;  Tnaser 

upon,  499,  504. 
importance  of,  505. 
settling  of  disputes  at,  499,  500 ;  and  eee 

612,  524. 
aim  of  Centraliaation  to  suppress,  606 

note  X,  555. 

(see  Alee  and  Oamee). 

FINES     AND     FOBFEITUBBS     (see 
Amercement  and  Fenaliiee). 

FIBE-BNOINES.  408,  409. 

gropriety  of  baring,  408. 
Ututes  on,  408. 
rate  for  expense  of,  hj  Vestry,  408, 583. 
no  excuse  for  Panshee  being  without, 

409. 
should  be  exercised  periodically,  409. 
salary  for  keeping,  409. 

FOOD  (see  Adulieration). 

FOOTPATHS  {BoeSigheoagi), 

FOOT  80LDIEB,  required  from  each  Pa- 
riah, 18  {aeo  Armour). 
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FRAKKFLEDOB,  view  of,  U8,  IH  no 


FBEBDOM  (8M  Libtrlg). 

FRENCH  MnrrSTBE  OF  THE  DT- 
TERIOE,  wnartraMe  dooonoit  bj, 
•gunit  centnlintioB,  3H. 

FBIEin>LY  80CDBTY  SYSTEM  IK 
PARISHES,  for  tlie  benefit  of  ihB 
poor,  488, 48S,  «S8  (see  Poor). 

FULFILMENT  OF  DUTIES  BY 
EVERY  ONE.  311-SS6  (see  JnfwrtM, 
BttpomtibiUijf,  end  Local  IndUuhom). 

FUNCTION ARIBM,  poor-ratea  made  tlie 
coTer  for,  SI,  681. 
mode  of  actioD,  ead  effeete  of,  6,  7,  S81 
note,  Se4,  400,  486,  466,  B66,  (66. 
616,  618. 
rapid  proereas  of,  140,  ^6,  466. 
gras^  rapwnty  of,  166,  K4,  868, 66^, 

pretenoee  of,  278, 4fi6,  666,  666  (lee  Cem^ 

tmiUatUm). 
enoooragement  giTen  hj,  to  —mahnew, 

6,7,119,813,864^486. 

G. 

GAMES,  Pariah,  benefit  of,  497  (aee  ^iuH- 
vaU), 

illustrated  by  extracts  firom  Pariah  re- 
cords (see  Beeords). 

inTentorf  of  articles  connected  with,  617. 

ooUectiona  made  at,  towards  the  Pariah 
stock,  517,  519,  5SS. 

the  King-game,  616,  616. 

Robin-hood,  515  noU  t,  616, 517. 

archery,  519,  620. 

hockinc,  617,  519,  680,  628. 

cockflgbting,  522  noU. 

pigeon-holes,  530,  621. 

raffling,  620. 

maypole,  519,  620. 

ailver  gunes,  531. 

morris  dance,  516. 

players  on  the  stage,  617. 

orioket<^{round,  56&  noU. 

(aee  AU»  and  Ffetiwak.) 

GAS  PIPES,  406. 

"  GATHERERS,"  149  note,  166. 

GILBERT'S  ACT  (23  Geo.  m.  o.  88),  166, 
167,168,176,237,841. 
power  of  Parishes  to  adopt  at  their  own 

pleasure,  168. 
election  by  Pariah  of  Guardiana  nnder, 

168. 
Yiritors  under.  176  (see  OwtrdianM). 
Guardians  under,  brought  under  control 

of  Poor  Law  Botuid  by  new  Poor 

Law  AcU,  167, 176. 

GOODS.  Church,  all  belong  to  the  Pa- 
riahioners,  488,  498. 
iuTentoriea  of,  492-496. 

(see  resfoienit.) 

GOSPEL  OAK,  649  note. 

GOVERNMENT,  duties  of,  46,  226, 621. 
duties  of,  neglected,  216, 404^  619. 

GRAND  JURY,  neglect  of  inquiries  by, 
884,886. 

GUARDIANS  OF  THE  POOR,  166-177. 
not  any  part  of  Local  Self-Government, 


GUABDIAKS  OF    THB   POOB, 


may  exist  either  for  aiagle 
for  groups  of  Puislieay  US> 

three  diferent  kinds  of,  166. 

all  under  the  oontrol  of  Um 
Boaid,  167. 168, 176. 

no  rasponaibility  to  theFanal^llSI^IBi 


•laotioa  of,  under  Gilberf  •  Act»  Wshe 

Pariah,  168. 
together  with  Tiator,  fonci  a  oonaca- 

tion,  under  Gilbert's  Act,  17^,  ITI 
when  elected  under  Poor  Law  Acta,  I^ 
election  of,  aeoret  and  nctaduAcmijfVlk, 

169-172. 
entirdy  in  the  haada  of  the  CSteA  to  tht 

Guardians,  169, 171. 
in  caae  of  Tacancr,  Poor  Lav  BoaBdooB 

order  new  ejeotaon*  172. 
qiualifioation  of,  168. 

gualification  of  voters  for,  170l 
ow  ikr  have  powen,  173, 178. 
powera  as  to  rands,  660  maio. 
duties  of^and  number,  &ced  bj  Foa^ 

Law  Board,  166,  ITS. 
form  a  eorporate  Bo>dy,  178. 
Officers  of  Board  of,  ITS,  177. 
under  the  oontrol  of  tike  Poor  Lav 
Board,  178, 177,  ISO.  23»-23«. 
Clerk  of,  169, 170, 171, 168  «•<«. 
Justices  are,  cr  <ffieio,  176. 
sueceeafol  reaistanoe  bjr,  to  attcaopta  «f 

Poor  Law  Board,  ITS. 
not  fit  bodiea  for  putting  in  eBeeetk« 
any  Acta  tonckmg  local  mattenL  436. 
under  local  acta,  166, 167, 176. 
(aee  Poor  Lam  Board.) 

H. 

HALE,  LORD,  81,  120,  414  (i 
atu^Axthort). 

HAM,  a  name  for  Pariah,  SS. 

HAMLET,  88-86, 88, 65. 

(aee  Dtewioiu.) 

HARDWICEB,  LORD,  76,  79,  S9S 

812, 813,  314. 

HAY17ARD,  who,  193, 626, 628. 

H£ADB0R0UGH,16,  68, 121,  SSO. 

HEAD  CONSTABLE,  107. 

(aee  JSigh  OomttoiU.) 

HEALTH,  Board  of. 

(see  Board  ({fStaUk,) 

HEALTH,  Local  Boarda  of,  under  Pohlie 
Health  Act,  not  Pariah  Commstteea, 
266iw««. 

HBAI/TH,  Public  (ae 

HEARTH-PENNY,  607 

HENRY  I.,  Laws  of,  17. 106. 

HIGH  CONSTABLE,  107, 1». 
origin  of,  122  note. 

HIGHWAY  ACT  (6  it  6  Wm.  IV.  c  60), 
241,  269  (aee  Annate), 
mistake  in  the  wording  of,  946. 
follows  constitutional  principlea  of  Ctei- 
mon  Law,  109,  179,  244^  8S6,  831, 
«.        849, 861,  368. 
not  free  from  imperfeotions,  S66. 
old  (18  Geo.  III.  c.  78),  109,  946. 
(see  .fi^^ilrayi.) 
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XLIOHWAT  BOABD,  114,  244-249. 
wben  desirable,  114. 
purpoae  of,  249,  361-453. 
now  determined  on,  244. 
once  settled,  question  not  reopened,  248. 
appointment  of.  244,  246,  861  note. 
Teste  solely  with  Yestrr,  244,  246. 
corporate  cbarscter  of,  114,  246. 
aocounte  of,  246, 240,  351  naU. 

open  disenssion  on,  247  note,  352  noie. 
should  be  laid  before  snditors,  before 

presentiiuf  to  Yestrr,  248. 
presented  to  Yeatry,  246,  246,  248,  851 

note. 
not  produced  to  Jostioes,  246, 362  note. 
return  made  to  Home  Office  bj.  246, 247. 
power  of,  to  put  in  force  the  xfnisaQoes' 

BemoralAct,  248. 
the  most  efficient  Body  for  remoral  of 

ntiisances,  848. 
nnmber  of  members  of,  244, 248. 
chosen  annuaUj,  246. 
qualification  of,  473  noie, 
may  hire  premises,  245. 
appointment  of  officers  by,  246. 
(see  Aeaietant  Surveyor.) 
contracts  made  by,  357. 
practical  importance  of  appointing,  244^ 

848. 
true  position  and  powers  of,  361-^58 

taidnote. 
policy  to  submit  all  matters  of  impor- 
tance to  Yestry,  246,  248, 353, 857. 
all  parts  of  the  Parish  should  be  repre- 
sented in,  862. 
a  truly  representatiye  body,  862  note, 

862  note, 
difference  between,  and  Select  Yestry 
under  Hobhouse's  Act,  353  note. 

HIGHWAY  DI8TBICT  BILL,  1864, 362. 

HIGHWAY  BATE,  566-672  (see  Batee). 

HIGHWAYS. 

maintenance  of,  an  obhsation  on  the  pa- 
rish, 104. 
how  anciently  fulfilled,  467. 
what  are  included  xmder.  111. 
distinction  between,  and  turnpikes,  334. 
first  Statutee  on,  105-108,  883. 
Local  Institutions  always  the  machinery 

in  mansffinff,  106,  363. 
authority  of  Constables   and  Church- 
wardens, formerly,  in  respect  to, 
105, 107. 
two  or  more  Parishes  may  unite  for  the 
repair  of,  110. 
but  this  not  useflil,  unless  Parishes 

smaO,  110,  111. 
aimual  Committee  the  best  method  ia 

such  esse.  111. 
ss  to  rates  in  such  case,  110,  668. 
encloser  of  waste  at  side  of,  liable  to  re- 
pair of.  467,  468  and  note. 
care  of,  inuudes  drainage,  112,  341. 
obligation  of  maintaining,  833. 
reoo|nized  and  enforosd  by  Statute, 

but  founded  on  and  chiefly  oontroUed 
by  Common  Law,  888,  334. 

continued  responsibility  of  Pariah  as 
to,  hj  declaratory  Acts,  334. 
essential  points  as  to  making  and  repair 
of,  886-357. 

preyention  of  accumulation  of  wet. 
886, 337,  338,  346,  348. 

shape,  336  and  note. 

material,  336  and  note,  387. 


HIGHWAYS,  coniimud. 
essential  points  as  to  making,  etc. 
sixe  of  matoriid,  336  and  note. 
quanti^  of,  and  how  best  used,  836, 
337^ 
drculatiou  of  wind,  336,  360. 
width,  337  note,  350. 
at  what  an^e  one  should  enter  an- 
other, 337. 
proyirions  for  throwing  off  water,  8S6w 

837,  338,  341,  344. 
scraping,  838. 

channels  and  ditches,  338,  341,  348. 
accumulation  of  filth,  338. 
constant  cleansiuff,  888. 
of  what  materials  side-channelso^  should 

be  made,  338. 
causes  of  ii^ury  to,  836,  837  note,  338, 

848,360. 
penalties  under  Highway  Act  for  allow- 
ing filth  to  flow  on,  839. 
drainage  of,  33&-346  (see  Drainage). 
dedication  of  new,  349,  850. 
Suryeyor  must  summon  Yestry  on 

proposal  for,  115,  860. 
what  amounts  to,  349,  850. 
notice  of^  850. 
proposed  road  must  be  first  properly 

made,  etc.  350. 
Sunreyor's  approyal  essential,  360. 
road  must  be  kept  for  a  year  after  de- 
dication, l^peraondedicating,  360. 
nuisanoes  on,  339,  358  (see  Jfnieaneee). 
footpaths  are  included  in  the  responsi- 
bilities as  to.  111,  364. 
attempte  of  late  years  to  dose,  355. 
yalue  of,  to  the  community,  366. 

especially  to  the  poor^  355. 
to  stop  them  up  is  a  onme  against  so- 
ciety, 366. 
Duties  of  Suryerors  as  to,  865,  866. 
Parish  responsible  for,  366. 
contest  respecting,  356  note,  638-^1. 
extracte  from  minute-books  as  to,  58<^ 
641. 
causeways  at  the  sides  of,  856. 
proyisionB  ss  to,  in  the  Highway  Act, 
356. 
materials  for,  336,  367. 
powers  of  Surveyors  to  dig  for,  867. 
digging  in  priyate  property  for,  367. 
carrying  or,  357  ftnd  noie. 
contraote  for  purchasing  or  canying, 
357. 
finger-posts  on,  357,  358. 
repair  of,  land  siven  to  Parishes  to  aid 
in  bearing  charge  of,  357. 
proyirions  in  Highway  Act  as  to,  367. 
if  out  of  repair,  passenffers  may,  at  Com- 
mon Law,  pass  through  adjoining 
land,  849, 461, 468. 
right  recognised  by  Highway  Act,  349. 
stopping  up,  or  diyerting, 
duty  of  Suryeyors  in  cases  of,  851, 358. 
steps  to  be  teken  by  the  Parish  and 

by  indiyiduals,  S(61-354. 
consent  of  the  Yestry  necessary,  361- 

353. 
writ  of  ad  quod  damnum  as  to,  354. 
importance  of  Uiia  means,  354. 
yarious  applications  of,  354, 618  note, 
endeayours  to  supersede,  by  com- 
missions, 354. 
Parish  responsible  for  maintenance  of 

any  way  altered,  354. 
agreement  between  adjoinineparishes  as 

to  repairs  of  boundary,  334, 336. 
Bin  to  destroy  locfel  management  of,  868. 
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HIGHWAYS, 
want  of  practioal  knoiriedfft  m  to^  in 

Parliament,  116,  S68. 
iriwt  ia  needed  to  ■eeare  toond  manage 

meat  of,  S68. 
quaatioiia  ioTolred  in  pwyoaiUona  for 

altered  manafamMit  o^  8<M. 
Bnrrejora  of, 
bound  to  keep  in  repair,  8S4. 

HOARDINO,  Ml  moU, 

HOBHOUSE'S  ACT    (1  ft  8  Wm.  lY. 
e.  60).  (leeiSCatetet). 
mode  of  adoptioa  of,  Ml. 
applicable  to  erery  P^idi,  MO,  Ml. 
raoogniaea  power  of  Pariak  to  iq^point 

oommitteea,  MO,  Ml. 
proaectttion  of  ChiurckwardeBa  tat  neg- 
lecting to  aaoertain  wiah  of  inhamp 
taotaaato.  Ml. 
three  Committeea  to  be  ehoaan  nndflr* 
MS. 
Inspector!  of  Votea,  M9. 
Select  VestiTnien,  MS. 
Aoditon  of  Aooonnta,  S4S. 
qoalifloationa  of  YeatiTinea  onder,  94S ; 

number  of,  942. 
mode  of  annnal  election  of  Yeatmnen, 
34S. 
evil  of  election  b7  thirds,  S4S,  948. 
powers  and  daties  of  Yestrjmso,  943, 

S61. 
olanse  aa  to  Pariah  eatatea  and  eharitUw 

in.  MS. 
application  of,  to  MetiopoUtaa  Pariahaa, 

repealed,  MS. 
defect  In,  617  mote, 

(see  CommM§§i.) 

H0BLEB8,  619. 

HOLIDAYS  (see  Simdag), 

HOLT,  Lord  Chief  Jostioe,  18,  71. 77. 81, 
90,  S79.  446,  461. 

HOME  8BCRBTABY,  retnma  to  be  made 
to  (see  Rttwnu). 
mjachierona  interferenoe  by,  940,  960, 

oov. 

HOUSES,  drainage  of,  841-840. 

HUE  AND  CRY,  10, 46, 190, 887. 
what  it  is,  128  and  moU. 
•ffioienoy  of,  372  mote. 
modem  system  of  raising,  199. 

HUNDREDS,  ancient  division  of  the  land 
into,  16. 
late  attempt  to  ignore,  467  ttoU. 
the  Parish  an  integral  division  ot,  16, 17, 

21,86.  44  (see  PoHa). 
responsibility  of.   for  riots,  robberiea, 
neglect  of  aaty  l^  Pariahaa,  eto. 
110, 12S,  895  Mtot,  490  fiofa. 
jmry  of,  17,  86,  400  note. 

HUin)RED  COURT,  a  court  of  oitil  ja- 
risdiction,  28,  44. 
whence  derived,  870  note. 


L 

IMPROPRIATIONS,  lay,  81. 44. 
(see  SndowmmtB^ 


INDEPENDENCE,  modem  want  of,  10, 
18, 118,  215, 864, 489, 616  (see  Apatkji). 
evidence  of  ancient,  18, 118, 128, 486, 646. 

INDICTMENT,  for  non-aerrioe,  818. 


ass,  aa  cm 


DfHABITANCT,  vrlutf,  47S,  4!?8. 
the  troe  test  of  bein^  n  _ 
at  Common  Law  moat  bie  fiv  • 
day,  68,  64^  478. 

INHABITANT,  who.  478. 

□T JUNCTIONS  of  Heoiy  VUl^ 
YI.,  and  Slisabwtli, 
Worke  ami  Jafiwe). 

DTQUIRIBS,  importaaoe  of 

dical,  88,  106,  139,  216.  S4l,  fiia,  KT 
-^S.  468, 473,  666,  C»>,  C21. 
practicability  ot,  a*  th0   uauafiit  i^, 

869-871,666,681. 
nothing  elaea  good  anJbatiteia  fes^UX 

adjq^ibility  of  ayatena  oC  SflS 
(sea  bomri  Lett,    SBterig'e 

Cbmrte  ^  JksWoea  •■  Bgtn, 


) 

INQUIRY,  artielea  oi;  a«  ^e  Oont  Letf 
and  BheriTs  Tomm,  19,  SS.  lOi,  ac:. 
378  iMtf«,  468,  473. 
before  Jury  <rfthe  Hondred,  17,  8^  tf^ 

how  retnnis  to  be  mad«  to,  16<. 
before  Jmy  of  tiie  Qoartor  flisainnajg, 

878  note. 
on  aasessment  of  tazea,  18,  90. 
by  *<  law-worth  man,*'  18,  31. 
periodical,    aacimt  prai^ee  and  eB- 

eieney  of,  180,  867-869,  621. 
aa  to  Watch  and  Ward.  SOB,  S84b  Sn. 
aa  to  the  discharge  of  datiea  fay  uflhii^ 

98  mite.  867,  878  iwtfa,  886  iwtf*. 
periodical,  how  made,  888;  apedai,  d 


d 


by  Coronet^a  J 
by  vrritod  jwoi 
— —  ad 


818 


618 


US. 


«o<«. 
reatoration  of 

898,  666,  680,  631. 
oonaeqnenees  of  neglect  ol^  841,  S4S,  Sft. 
not  }aj  fonctionarios,  631  (am  *«Gwwa''  >. 
Lord  Hale  nponthe  chaiacter  of  txa^ 

414  note. 

INQUISrriONBS  NONASUX, 
object  of,  96,  88. 
"Villeins"  named  in,  aa  raapoMOfy  se- 

tive,  68,  474. 
Parish  officeia  called "Swors man" ■. 
68. 
choice  of  these  veated  in  Pari^  81. 
antiquity  of,  487. 

mattera  illnstnted  I7, 489-401,  6ia 
ratoms  and  inqouiea  made  br  0am- 
mitteee  chosen  by  Paridi,  81, 3I1« 
489. 
Minister  has  no  part  in  parish  baaoMSi, 

888,489. 
retnms  as  to  Minister's  inoaae^  etc 

by  pariahioners,  899, 489. 
eqaaltaxationofpersoBalpropertf,tfOi 
aeeolarity  of  the  Parish,  400. 
aasessment  of  Pari^^y  itsei^  SSI. 

400,  40L 
retains  of  Townships  revised  by  Fk- 
rishea,  and  thoae  of  Parishei  by 
Hondreds,  400  and  «rf«. 
aetion    of  the  AppeDant  Joy,  ad 
of  Pariah  and  Hnndred  Jones,  4W 

NOfe. 

independence  of  tiie  local  sctioa, 
thongh  responsibility  to  Oe  Btstt 
maintaineo,  400. 
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iis'QXJisrrioNEa   nonabum, 

tinued, 

prefix  of  saint's  name  to  that  of  Pariali, 

wrong,  26,  490. 
miscellaneoua  matters,  491. 
adaptibilitj   of   sjHtem    of    inqniriet, 
flluatrated  by,  368  note. 

i:n"spectoks  of  lighting-  and 
'watching,  1s4-142. 

appointment  of,   nnder   LigHlitnur  and 

Watching  Act,  136, 139. 
in  what  measure   subject  to   Ohoroh- 

wmrdens  187. 

aoalifleations  for,  137. 
urtktion  of  office,  137. 
jsunnal  election  of,  by  thirds,  137. 

erils  of,  138. 
tunes  of  meeting  of,  139. 
duties  and  powers  of,  139,  406. 
must  keep  minutes  of  their  proceedings, 

139. 
may  appoint  officers  and  servants,  139. 
muat  not  thenuelTes  hold  paid  offices, 

nor  be  interested  in  any  contract, 

139. 
may  take  or  purchase  offices,  etc.  139. 
must  lay  accounts  before  Pariah,  139. 
how  far  a  body  corporate,  244. 
when    to  be    Locsl   Authority  under 

Nniaanoes'  Bemoval  Ac^  1865,  141 

and  note. 
agreements  between  those  of  a4)oining 

Parishes,  139. 
(see  LigkHng  and  WaUMng  Act.) 

INSPBCTOBS,  Government  Official,  278. 

402,450ttc«tf,  618. 

INTENTOBIES,  of  Church  goods.  492- 
405. 
of  parish  armour,  622. 
of  articles  kept  for  games,  517. 


J. 

JUDGMENTS  IN  THE  COURTS,  valoa 
of,  13,  72,  294  Noftf. 
law  cannot  be  made  by,  13,  72, 317. 

JUEATS,  Committee  of,  239. 

JURIES  ACT  (6  Geo.  IV.  cap.  60),  166, 
219. 

JURIES,  duties  of  Churchwardens  and 
Overseers  as  to,  166. 
are  Committees,  66,  227. 
dn^  of  every  man  to  serve  on,  216. 
should  be  matter  of  pride,  instead  of 
complaint,  214,  216. 
who  liable  to  serve  on,  219. 
penalty  for  not  serving,  219. 
mstances  of  serving  on,  for  a  year, 

237. 
practioJ  suggestions  as  to  sound  system 
of,  220  note. 

JURY  OFTHE  HUNDRED.  17. 400iw<«. 
returns  to  be  made  to,  by  Parishes,  etc., 
86, 490  note. 

JURT  SYSTEM,  effects  of  regular  and 
soond  action  of,  instead  of  summary 
jurisdiction,  220  note. 
(see  Coroner.) 
Grand,  S84»  886. 

JUSTICES,  duties  of,  as  to  Surveyor's  ao- 
ooonts,  113. 
erils  of  their  having  to  do  with  Sur- 
veyor's aooonnts,  113. 


JUSTICES;  ewUirwed. 
irresponsible  powers  of.  as  to  Constables. 

126, 126, 128. 129,  131. 
what  purt  they  have  in  the  appointment 

m  Overseers,  149, 150. 
of  Assistant  Overseer,  161. 
are  ex  <Meio  Guardians,  175. 
evils  of  foimer  power  of,  as  to  poor,  147. 

176. 
have  no  authority  over  accounts  of  High- 

iray  Boards,  246,  247,  362  noU. 
interference  by,  as  to  the  office  of  Coro* 

ner,  illegal,  874,  876  note,  ZTl  and 

note. 
modem  origin  of  irresponsible  system 

of,  128  noteXy  372. 
allowance  of  Rates  by,  149, 160,  561. 
no  discretion  in  respect  to,  150,  661, 
666. 
in  Byre,  inquixy  before,  19,  23,  868. 


B. 


EBNTISH  TOWN,  parish  of,  27  naU. 

L. 

LABOUR,  circubtion  of, 
inconsistencies  of  pretence  that  the  Law 
of  Settlement  impedes,  416,  417-420. 
contradictory  dogmas  on,  418. 
sound  means  to  promote  a  hcHslthy  state 
of,  420,  424. 

LAITY,  right  of  in  the  Parish  Church, 
435,  438,  440,  686  note,  587,  590,  691, 
604. 

LAND,  how  originaUy  held  in  England. 
462, 463. 
conditions  of  this  tenure,  462,  469. 
Jb£fe-land,  462;  Booib-land,  462, 464. 
common  land,  inclosed,  how,  464. 
by  bye-law  of  the  Parish,  464. 
money  paid  for,  and  accounted  for, 
under    name     of    "Waste-land 
Fund,"  464,  531.  636. 
by  Act  of  Parliament,  466. 
common  and  special  rights  in,  462,  468. 
(and  see  Commtnu.) 
infringements  on,  461. 
abolition  of  burdens  due  to  State  firom 

landholders,  462. 
Crown  lands,  461. 

grants  out  of,  illegal,  461. 
conversion  of  Common  lands  into  pri- 
vate property,  463,  464. 
liability  ofencloaer  to  repair  roads,  467i 

468,  631  note. 
Common  land  and  Waete  land,  distinction 
as  to,  466  note. 

LAUD'S  CANONS,  81, 70. 
seditious  character  and  doctrine  of.  31. 
resistance  to,  32. 
declared  illegal.  82,  73.  463. 
ignorance  as  to  history  of.  73. 
(areat  the  working  clergy  as  a  sort  of 

poUoe,  291. 
"  Sworn-men  "  named  in,  70. 

LAWS,  publication  of,  periodioaQy,  the 
old  practice,  19,  29. 
oaanot  be  made  by  deciaioDS  of  judges. 

18,  72.  294  note,  817. 
need  for  the  study  of,  218  note. 
evils  of  oontinuisl  changes  and  ezpwi- 
mento  in,  1,  2, 404,  616,  680. 
{m%  Legiaiation.) 
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LAW-WOfiTH  ICEir.  18,  81,  64  noU. 

LAY  IMPBOPBIATION8.  SI.  IM. 

(see  SndnpwtemU.) 

LBET.  or  lAW-Day,  19  mott,  SOI,  371. 
toMj  make  bje-Uws,  47, 46  note  (tee  ll!|r»- 

Lam.) 
who  boand  to  attend,  579  note. 
retain  between,  and  the  Pariah,  126 
note. 

(aee  Chmri  X««f .) 

UEOISLATION,  timpU,  needed,  36S. 

on  the  sobiect  of  Public  Health,  40&- 
408. 

9trtaimiji  in,  a  primanr  object,  1, 46, 1S8, 
213,  S»4f  617. 

imoertaintT  ui,  miaohieTDas,  10, 182, 280, 
400,  617. 

want  of  practical  knowledge  in  pro- 
moters of  late  meaaores  of,  40,  48 
mfU,  116,  220  noU,  868,  866,  668, 
620. 

oompulaory,  Ihllaoj  of,   401,  408,  690, 

«ffect«  of,  402,  616. 
(and   aee  PmUie   Staltk  Act  and 
Ckurek'r9ie.) 
dalegntcd,  unconatitutional,  148, 168. 
ahomd  be  declaratory  to  be  oseftil,  184. 

(see  DeclanUorjf  SiatmUt) . 
mischiefs  of  dict«UTe,  10, 134, 186,  616. 
OTer>leeialation  worse  thnn  none,  47  noU, 

ampirical,   reaaon  of  the  inereaae  of, 

653. 
modem  Bjatemof,  oligarchic,  864. 
mistrost  of  the   people   the  goidiiig 

role  in,  126,  l&S,  266. 
oarelesaneas  in  (see  Modem  Lam'mah' 
ing). 

LEGISLATORS, 
Lord  Coke's  ii^onotiotts  to,  388,  680. 
unheeded  by  the  Committee  on  PnbUo 
Prosecutors,  888. 

LIBERTY,  what  is  true,  214,  648,  648. 
effects  of,  7. 

wh»t  threatening  to,  6,  698. 
foundations  of  true,  7. 

LIBRARIES  AND  MUSBUH8  ACT, 
1855  (18  A  19  Vict.  o.  70),  57,  66,  262- 
264,  259. 

(see  FuhUe  Librariee  Aet.) 

LIBBARIES,  Pariah,  safety  of.  Act  for, 
(7  Anne,  o.  14),  277,  439. 

LIGHTINQ,  Public,  406. 
principle  of  Bye-Lnws  umlieable  aa  to, 

406. 
Local  Act  for,  not  needed,  407, 

LIGHTING  AND  WATCHING,  powers 
for,  in  the  Parish,  6, 134-141. 
inspectors  of,  184-141. 
(see  Intpedore  qf  lAgkHmg  amd  WaUh- 
img,) 

LIGHTING    AND   WATCHING  ACT 
(3  A  4  WiU.  IT.  cap.  90),   841,  267 
(see  St€Uuie§). 
adoption  of,  135, 136. 
usefulness  of,  135, 140. 
oan  be  applied  to  the  whole  or  to  part 

of  a  Parish,  135, 139. 
may  be  adopted  by  two  or  more  Parishes 

in  combination,  139. 
may  be  adopted  as  to  either  lighting  or 
watohinig,  or  both,  136. 


LIGHTING  AND   WATCHDTe  ACT. 


Parish  mny  nbandon,  140. 
cannot  «ow  be  applied  aa  to 
140. 

LOCAL  ACTS  OF  FARLLAKENT,  Gi* 
remedy  for  evils  in 
obtaining,  619 

LOCAL  BOARDS  OF  HBALTH. 
where  existing,  ftdfll  fimctiaaa  of  S%s- 

way  BoaH,  116. 
are  not  Pariah  Committciea,  S6  aotr. 
nor  inatitetions  of  Local  9eif-Go««R- 
ment,  266  aofo,  401. 

LOCAL  IN8TITCTION8, 
importance  of  soimd  artmtr  of,  iV.- 

226,  368,  369.  662-S67,  SSl 
the  means  of  action  in  aU  eaaes,  106. 
duty  of  every  man  towarda,  311,  £1;$. 
only  way  to  mdooe  men  to  take  pact  m. 

487.616. 
should  be  always  required  to  falS  di- 

ties,  23,  44,  46,  216.  367.  M&.  Xi 

note,  656,  617  (se«  Me^fomioUilf^ 
State  bound  to  see  to  aotiritT  and  f&s 

ency  of,  46,  226,  556,  618,  6SI  (mv 

Govemtment), 
in  ftall  aciirity  through  p^litiral  ninii 

tions,  489,  481. 
good  action  of,  during  the  plague,  a2S. 

LOCAL  SELF-GOVERNMENT, 
princi^  of,  211,  415,  and  em  211-23S, 

6^-667. 
aodent  actirity  of,  17,  18,  489  (see  /•- 

depemienee). 
practical  reaponaibQity  for  fliUining  fiar> 

tions  of,  needed,  XI,  319  (see  M^a»- 

eUriiUw  and  Tnamiriee). 
choosing  oy  Parish  of  its  own  ki>«ME» 

of  the  peace,  atronir  cbaraetencof 

of.  117.  ^ 

dealzoyed  by  tba  ezdnetion  of  FaririMi, 

487. 
three  things  essential  to  ihb  fbUEfanatf  of 

the  obligations  of,  427,  616. 
Statutory  nuddUuff  only  interftres  vith 

sound  and  useftd  action  of,  134.  '^., 

694,  616,  620  (see  Legieimtiom). 

LONDON,  City  of,  the  office  of  Beeoctkr 
in,  327  note. 
the  office  of  Bemembraacer  in,  S5S  mot' 
exposure  of  frauds  in,  under  New  'Boa 

Law,  352  noU. 
Burial-ground  for,  444. 

•«  LUNTI8  YIELD,"  608,  608. 

M. 

ICAGNA  CHABTA,  broken,  18,  618  nstt. 

dsclamtion    of,    aa    to    ngfata   of  tht 

Church,  456  (see  TMe  ^  Statutes). 

MANORS,  Parishes  originally  oontsni- 
nous  with,  547. 
subinfeudation  of,  547. 
acts  as  to,  647. 
Tottenham  an  instance  of,  648  nele. 

MARES,  BOUNDARY,  644,  549. 

MABLEBRIDGB,  Statute  of,  879. 

MEETINGS  OF  PARISH, 
importance  of,  61. 
held  on  Sunday,  53. 
where  held,  68. 
proper,  before  proceedings  taken,  51, 
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C:B:BTIK08  OV  PABISH,  eonthmed, 

88  moU,  101.  102,  111,  136. 136,  241, 
353  note,  367  notet. 
xrleht  arrmngemento  aa  to,    68-61,  480- 
485,  486,  617  note. 

(see  V«$ty). 

l^fTBMBERS  OF  PABLIAMBNT  (see 
JParliameni), 

BiTSTBOPOLIS  LOCAL  HANAOB- 
MENT  ACT,  1866  (18  k  19  Vict.  cap. 
130),  34,  64,  64,  243. 

3^:ETB0P0LI8  WATEB  8ITPPLY  ACT 
(16  k  16  Yiot.  cap.  84),  251. 
powers  in  Vestries  under,  262  (see  Ckm- 
miiUet). 

:Bd:iiaSTEB,  288-380. 

Chnrchwardens  bonnd  to  see  tbat  the  re- 
sponsibility of  the,  is  kept  active,  93, 

nothing  to  do  with  Churchwardens,  nor 

any  Toioe  in  their  election,  71,  80 

tufts,  86,  313. 
can  rightly  choose  one,  oi^  by  a  euttom 

earlier  than  1603,  73-77.  86,  446. 
cannot  interfere  with  Parish  meetings, 

54  ao^tf  t  &8>  292,  326,  330. 
ia  not  an  integral  part  of  the  Puish,  297. 

321. 
true  position  of,  292,  327. 

roiaanderstood,  288. 
ia,  ex  qfieio,  a  member  of  commifctee  for 

management  of  poor,  239. 
liord  Coke  on  the  corporate  charaoter 

of,  268. 
propriety  of  patron  appointing,  289. 
qfojie  different  firom  afioreaocratic  Amc- 

tionaiy,  99Z. 
Parishioners  sometimes  appoint,  289. 
chdm  of,  to  occupy  the  chair  at  Yeetry 

Meetings,  and  to  be  head  of  the  Pa- 
rish, illegal,  68,  291-310,  313,  826, 

330,  616  (see  CUray). 
when  he  may  sue,  ^SVfnote. 
cannot  sue  m  respect  of  the  goods  of  the 

Church,  297,  321. 
expresslr  prohibited  from  mingling  with 

seccOtf    affairs,  297,  296,   300-308, 

805,  326  note,  455. 
effects  of  encroaching  Canons  on  the 

temper  of,  80;  293,  297. 
frequent  want  of  jud^ent  in,  804.^ 
not  adapted  for  presiding  at  public  dis- 
cussions, 304,  314. 
duties  of,  306,  307,  306,  327. 
is  only  a  Parishioner,  312,  314,  321. 
not  an  integral  part  of,  nor  necessaxy  at, 

a  Vestry,  314,  321,  322,  324. 
probable  origin  of  assumed  right  to  fiU 

the  chair,  327,  828. 
quotation  from  Lambard  on,  327- 
sometimes  was  appointed  to  keep  Parish 

registries,  etc.,  327,  328. 
no  power  to  summon  Vestry,  64  ftote. 
should  keep  the  church  in  repair,  307- 

809,  436,  697-604  (see  Church). 
bound  to  bury  any  person  djing  in  the 

Parish,  446  (see  burial). 
liable  to  punishment  for  neglect,  446 
(see  Clergp  and  Pareof^J. 

MINUTES  OP  VE8TBT,  duty  of  Chair- 
I  man  as  to,  68,  69  note. 

how  made,  68  note. 
who  should  enter,  69  note,  204. 
what  should  be  contained  in,  488. 
signatures  at  end  of,  488. 


MINUTE8  OF  VESTBY,  eonthuted, 
to  be  kept  by  ail  Committees,  139,  239, 
243,  246,  260,  268,  267,  361,  449. 

MINUTE.BOOK8  to  be  kept  by  whom- 
ever Vestry  appoints,  48?. 

MODEBN  LAW-MAKING,  illustrations 
of  blunders  in,  234,  246,  277,  278,  840, 
477,  574«o<e,678. 
inconsistencies  of,  170  note,  241  note,  259 

note,  442  note. 
tendency  of,  116. 
results  of,  616. 

instance  of  ill-considered,  234,  285. 
want  of  definite  principle  in,  252. 
remedies  for  mischiefs  caused  by,  616, 

617,  620. 
doctrinairism  of,  134, 135  note,  138,  266. 
return  of,  in  some  instances,  to  old  prin- 
ciples, 123  note,  132.  249. 
(see  Legielation.) 

MONASTEBIBS,  gift  of,  to  Hen.  VIII., 
144,698. 

"MOTE,"  meaning  of,  67  note. 

"MOTE-BELL,"  what,  57. 

"MOTE-HOUSE,"  529. 

MUNICIPAL  C0EP0BATI0N8  ACT  (6 
ft  6  Will.  IV.  cap.  76),  138, 478,  680. 

MU8EUMS,  PubUo  (see  Public  Ubrariea 
Act). 

"  MTN8TEB  8HIBB,"  94. 
improperly  translated  "parish"  24. 

N. 

NATIONAL  POOB  BATE,  effects  of,  4»7 
(see  Settlement  and  Removal). 

NEW  PABI8HE8  ACT  (19  ft  20  Vict.  c. 
104),  39-^  note. 

defects  in,  and  oonfdsion  arising  from, 
40,  41  note. 

districts  xmder,  have  no  rdation  to  se- 
cular affairs,  42. 

Testiy  of  district  or  pariah  under,  6& 
note. 

officers  of  district  or  parish  under,  97 
note,  136. 

Sexton  and  Parish  Clerk  under,  41  note, 
196  note. 

seats  and  pews  in  churches  under,  442. 
(see  EedesUutical  Districte.) 

NICHOLAS,  Pope,  Taxation  of,  27,  28, 
490  note. 

objectof,27.  ^       n.  ^   u-      •  *-. 

Parishes  in.  not  described  by  saints' 

names,  s6. 
NOTICE  OF  BATES  (see  Rates). 
NOTICE  OF  VESTBY  (see  Vestry). 

NUISANCES,  what  are,  358-361. 

Lord  Coke  upon,  358. 

Lord  Mansfield  and  Chief  Justice  Ab- 
bott upon,  359. 

Bemoval  of,  from  Highways,  248,  339, 
358 

duty  of  Sorr^ors  as  to,  839,  841,  359, 
360. 

foul  drains,  ditdies,  ete.  341. 

two  classes  of,  affecting  highways,  360. 

(1)  tending  to  damage  the  road,  360. 

state  of  hedges  and  trees,  860. 

(2)  tending  to  impede  safe  passage, 

roinous  houses,  860. 

2a 


662 


KUXSINCBS, 
erections  OB  Cbe 

•tnjoafctto,Ml. 
improper  fate.  Ml. 
olMtrocfUoDB  to  IraiBo,  Ml. 
hoordiac,  Ml  ifie^. 
•ztraoCs  nam  P»rnh  reeordi  m  to,  634. 

KUIBANCBS'    BSMOYAL    ACT,   1855 
(IH  k  19  Vict.  c.  121),  Ul,  158.  34». 
M],S4S.S4«. 
ttdditiooal  powen  and   datiea  oa«t  on 

BnnreyiwibT,  113. 
Intpeeton  of  UgfaUng,  etc.,  when  s  Local 
Mithority  under,  Ul  and  noie. 
impropriety  of  this,  141  moie. 
Highway  Board  a  Local  authorltr  oader, 

248. 
effects  of  ipood  proTtriona  in,  840. 
if  dutiee  enjoined  by,  not  fblfUled,  man- 
damus will  be  granted,  40S  note. 
Orereeen,   Chnrehwardena,   and    Sur- 
▼eyors,  when  Local  authority  under. 
168. 
Bnrreyon  an  eisemh'a/  part  fit  Looal 

Authority  under,  S4Js  Mole, 
renders  obUgatoty  the  duty  of  soonring 
and  deanaing  ditches,  etc.,  S41,  346. 
expenses  under,  in  most  eases,  charged 

on  the  Highway  rates,  680  note. 
aasessmeuts  under,  for 
case  as  to,  5(19-673. 
resolution  of  Local  Authority  giTing 
power  of  redemption  of,  held  good 
V  tlM  Court  of  Queen's  Buch. 
689,  671. 


O. 

OATHS  cannot  now  be  taken  by  Church- 
wardens, 91. 
officers  can  act  before  they  haTe  taken, 
91.  129,  2()2. 

OFFICBSS  OF  THE  PARISH,  88-924. 
(and  see  PariMk,  Cknrehwardenet  Sur^ 
vepon,  Conetubtee,  Inepeolon^  Offer- 
seers,  Aa^t.-Ontraeer^  Qmmr^mu, 
CoUeeton^  Amditon^  Regitttttr,  Bea- 
dfl.  Sexton^  Pariah  Clerk,  Veetry- 
Cterkf  Committee»t  etc.) 
"sworn-men,"  an   ancient    name  for, 

46,  69, 70,  91. 
exemptions  from  senring  se,  92. 217,  318. 
do   not  disqualify ;  only  available  if 
claimed,  92. 
serring  as,  by  deputy,  217. 

upon  what  conditions,  217. 
persons  refusing  to  serre  as,  indictable, 

218,  807. 
penalties  for  refiising  to  serve  as,  im- 
posed by  Acts  of  Parliament,  218, 

by  Bye-Law,  218,  610,  532  (see  Pe- 
ntUtiee) . 
principle  of  ro^ofton  in  the  choice  of, 

elections  of,  haTe  always  been  annual. 

139. 
ooarse  of  voting  for,  481  note. 
a.  person    need  not  be    bom    in   the 

Parish,  in  order  to  be  capable  of 

serring,  :221. 
responsible  to  the  Parish  only,  222,  562, 

666. 
inquiries  as  to  discharge  of  duties  by,  98 

note,  367,  373  note,  886  note. 
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OFVICSBS  OF    THB    PASIBH, 

Hrnuei. 
protection  of,  ags 

ingB,lOS,m,  1S9L 
interference  with,  by 

222-224  (see 

Ooeroeer,  Cotteetor). 
should  make  statemaots 

and  accounts,  554  (i       „ 
duty  of,  to  see  that  the  Boll  is 

474. 
duty  of,  in  regard  to 

674Mefo. 
of  "Ecclesiastical 

Parishes."  97  note,  ISft. 
acts  done  by  it  facto,  valid,  100.  133. 

ORDINANCE  OF   THE    LOXG   F.tS. 
LIAMENT  as  to  ChoitOi  Bates,  5e>l 

ORDINAKCES  (see 

ORGANIST,  choice   of,  by 
ioners,  436  note. 

ORNAMENTS  OF  THE  CHTTRCH 
Gtorc*). 

OUTLAWRY,    proHamatioa     of.   to   U 
made  on  church  and  ehsipel  <kmn,  6* 

OUTRAGES,  mode  of  proeeediiv  by  Pi. 
rish,  in  referenoe  to,  46. 

(see  WmtA  and  WmrA,) 

OVER-LEGISLATION  (see  XcwWsite). 


OVERSEER,  ASSISTANT.  161-ltt. 
(see  Awnetmnt'Oou  act i . ) 


OVERSEERS  OF  THB  POOR,  I6S-160. 

first  SUttttes  on,  145-147, 15S. 

Acts  of  39  Elia.  cap.  S,  and  4S  Etti.  c.  2. 
as  to,  145, 146. 

not  now  tiie  same  otteers  as  in  the  A^a 
of  Elisabeth,  149. 

Churchwardens  are  ovetstcis  by  virtoe 
of  oifioe,  146, 147. 151, 156  %mte. 

separate,  are  appointed  fat  snhdiTiseoM 
of  Perishes,  153,  514. 

make,  with  Churdtwardens.  n  body  cor- 
porate for  holding  land,  etc..  on  be- 
half of  the  Parish,  159. 

to  be  er  ojfuio  members  of  select  Te«. 
try  for  management  of  the  poor 
under  59  Geo.  III.  c.  12,  S99. 

who  can  be.  151. 

exemptions  from  serring  as,  151,  318. 

women  may  be,  151. 

number  off  151. 

who  choose,  148. 150, 161. 

time  and  manner  of  choice  of,  149-lSl. 

"appointment"  of,  by  Justices,  a  Mi- 
nisterisl  act,  149>151. 

acts  ofde/ueto,  rslid.  153. 

former  practice  as  to  periodical  raeeticgs 
of,  153;  and  see  626. 

original  Auctions  of,  as  to  the  poor. 
taken  away  br  the  Poor  Law  Amnd- 
ment  Acts,  149,  153,  283,  410. 

have  merely  nominal  duties,  ss  to  the 
poor,  under  the  New  Poor  Law  Acts, 
153, 154,  410. 

duties  of,  general,  153-156. 
original,  158. 
present,  154-168. 
ratea  and  nto-booka,  154,  15S,  67% 

577,  580. 
election  of  constabka,  138, 156,  U9. 
lunatics,  164. 
dead  bodiaa  found  in  Parish,  l&L 
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^"V'leRSBBBS  OF  TRB  POOR,  praMni 
duties  of,  amtinued. 

apprenticinf;  poor  children  to  lea- 

■errioe,  164. 
oertiflcate  to  pnblioaofl,  164. 
proeecution  of  diaorderlj   hoaaei, 

156. 
psymentB  to  diaoharged  priaonen, 

165. 
pajmente,   out   of   poor>ratM,   on 

ord«r  of  Borongns,  166,  680. 
lighting  rate,  673. 
oountj  rates,  166, 168|  674»  and  we 

680. 

Sries,  156. 
t  of  voters  for  election  of  guard- 
ians, 156. 
lists   of  Toters   fbr  Parliamentary 

elections,  166-168. 
removal  of  the  poor,  411. 
putting  oat  apprentices,  410  note. 
bound  to  give  accounts,  168,  676. 
accounts  of,  audited  by  special  auditors, 

158,  186. 
cannot  borrow  money,  159. 
must  not  be  interested  in  contracts, 

169. 
most  bear  part  of  the  expenses  of  per- 
ambulation, 168  Mofo,  640. 
cases   in  which  Yestiy    Meetings  are 

summoned  by,  169, 160,  362. 
when  form  i^art  of  Local    AuUiority 
under  Nuisances'  Bemoval  Act,  16b. 


P. 

PANCBA8,  ST.,  Parish  of;  87  mte. 

PARISH 
word  "Purinh,"  idvntioal  with  words 

"FI//,"  'Town,"  and  "Tythimgr 

16, 16,  21,  24.  26,  88. 88, 68,  536, 647. 
inportanoe  of  this  point,  22  note*, 
not  created  by  Parliament,  10, 11. 
origin  of,  16, 16. 
legislative  tamperings  with,  9, 9,  616. 

(and  see  Legislatkm.) 
nature  and  importance  of,  8-8,  9, 11. 
matters  dealt  with  by,  6,  47>  272  mU, 

685  noie. 
prevailing  want  of  Imowledge  as  to,  4,  9, 

116,  319,  230,  .S63. 
fashion  of  the  day  to  sneer  at,  8,  8,  218, 

616. 
responsibility  the  ftudamental  principle 

of,  638. 
results  of  ignorance  on,  9  (see  Modem 

Ijtnp-fitu/titift) . 
the  truest  school,  9,  10,  471i  698,  614 

note. 
connection  of,  with  administration  of 

justice,  19, 126. 
s  seeulur  division,  not  eeeUeiaetieal,  4, 

12,  16,  18,  21,  23-26,  44,  117,  646- 

adopted,  as  divisions  of  land,  ibr  eccle- 
siastical purposes,  15, 24,  26,  88. 
encroachments  on,  by  eoclcMdastios,  26 
(aee  Sh»croachmeHU,Seele$ia9tieQl). 
injarious  effects  of  subdividinff  for  eo- 

ciesiastical  purposes  only,  89. 
illegal  attempts  by  Canons  to  tax,  82, 

688  (seeCfltiMmt). 
prefix  of  a  saint's  name,  wtom,  36,  490. 
not  found  in  '*  TujiattoH  of  Pope  Ni- 
ehoUUf*   at  InquUitionet  Nona- 
rum,  36. 
why  some  known  onty  by,  27  note. 


PARISH,  eonHnned. 
ohurehes  of  seireral,  not  dedicated,  26, 

48  note,  444  note,  403,  626. 
an  integral  division  of  tha  Hundred,  16, 

17,21,86,44. 
subdivisions  ot,  88,  40, 609, 614, 628  note, 

647  (see  DttMone^, 
to  contribute  to  wa|^  of  members  of 

Pari  ament,  20. 
aaaessments  to  national  taxation  by,  16, 

17,  18,  401,  666  note. 
amercement  of,  fur  neglect  of  duty,  19, 

878, 460,  609. 
duty  of,  as  to  watch  and  ward,  896. 

(see  Watch  and  Ward.) 
may  make  Bye-Laws,  47,  134,  161,  288 

note,  684  (and  see  Bge-Lawe). 
ia  a  corporation  to  make  rates,  ate.  60, 

78,S88iM»<e,  684k686. 
meetings  of,  61-64,  664  note  (and   see 

MeeHnfie  qfPariek,  and  Veeirsf). 
reqionsibihties  and  obligations  of,  44, 
46,   566,    606,  610    (see   Reeponn- 
bititg). 
how  to  be  fbliUled,  46,  46,  662-667, 

614-638. 
mode  of  ensuring  flilfilraent,  86,  866, 

427,  662-667, 617-622. 
disttncti<m  between  requirement  and 

meane  of  flilfllment^  46,  47,  620. 
State  bound  to  aee  that  they  are  ful- 
filled, 46,  666,  620  (aee  Qovem- 
men/), 
penally  responsible  for  riots,  robberiea, 
taxes,  etc.,  44.  6<I6-61S. 
must  be  felt  to  be  a  Unit,  652,  666,  617. 
should  give  account  to  the  State  at  re- 
gular times,  656. 
arrangements   between  adjoining,  110, 

139,  619  notet. 
Churchwardens  of  (aee  CkMrduoardone). 
Olttcera  of,  and  their  dutiea,  etc.  67«  68- 

2:?4.  238  (aee  Offieere). 
all  oflioera  eleotea  by,  responsible  to, 

only,  333. 
may  impose  fines,  or  indict,  for  refosal 

to  serve  olBoes,  218,  607. 

power  to  invest  its  own  chosen  Colleetora 

with  authority  to  distrain,  178,  664» 

684,  697,  607. 

Committees  of,  227-266  (seeCommtMeet). 

Trustees  of  property  of,  266-287  (see 

Trueteee). 
power  to  manage  its  own  estates.  269, 
496  (see    Chwrchwardene  ana  Re- 
eorde). 
duties  of.  where  there  are  Trustees  of 
Charities,  285  (aee  Parish  ChariHea), 
two  or  more  may  umte  to  manage  high- 
ways, 110. 
agreement  made  by,  in  eertain  eases, 
with  adjoining  Pariihea  as  to  high- 
ways, 834^  885,  644  (aee  Highwaye, 
and  DigMcte). 
two  or  more  may  unite  to  adopt  Lighting 
and  Watching  Act,  139. 
Batha  and  Wash-houses  Act,  261. 
Libraries  and  Museums  Act,  262. 
Burial  Act,  449. 
boundary  of,  in  the  middle  of  highways, 

884.  648.  644. 
how  affectea  by  the  Union  mtem,  178 

note,  426^28  (see  Union). 
birth  in,  how  far  a  test  of  gnaHfioation 

for  oflloes,  etc.  221, 481. 
amount  of  property  possessed  in,  no 
test  of  tne  identity  of  interests  with, 
63,  64  (aee  Fnrotmeni). 
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PARISH. 

ft  ■ouad  tjiAflfD  of  •foooonti 

for  oondnoting  tbe  bntinini  of,  ll 
(•ee  Aeemmta). 
■tock  of  (Me  Sloe*), 
•ubjaoi-inatten  of  aotioa  of,  SS1-SS7. 
roftda,  paths,  dninage,  and  notMooM, 
8SS-M5  (Me  Uigkwa^tmodDrmin' 


wUth  and  ward.  866-899  (mo  Waieh 
mmd    Wmrd,    and    Conmer^   J»- 

pabiicheaith,    40(M06    (mo  PhMc 

poblic  lighting,  406  (mo  lAgkUmg,  etc.. 

Act). 
fire  enginea,  40B  (mo  rirt  Bmginet). 
Poor,  410-454  (mo  Poor,  SetUemeni 
mmd  Removal,  Oveneen,  Kmdow' 
wtent$r  etc.). 
Charch  fal»ic,  goods,  and  pews,  4SS- 
443  (see  Ckwrtk  Sudowwunttt  and 
Pewt). 
barial,  44S^4S1  (see  Burimi). 
legistration,   467-460   (sm  RegiUra- 

Horn). 
enokwore  of  Commons,  461-471  (tee 

OoMmont,  and  Land), 
enrobnent,  47^-466  (sm  EnrolwtaUt 

and  Pariskioner). 
reoords,  486-&41  (see  Reeord$). 
perambalation,&4S-5Bl  (sm  Peramh»- 

lotion). 
ratM,  568-618  (sm  Rata). 
alM,  497  (see  Alet  and  FeoliwUt). 
gam«  and  sports,  496  (sm  Gmmeo). 
reUtions  of,  with  diTisions  of  itself,  S91, 

614(SM  JlMonit). 
originally   oonterminoos    with  manor, 

S5,  547. 
bounds  of  (sm  Bommdearp) . 
duties  of  Parishioners  m  rdation  to, 

211-S34. 
general  arrangements  as  to  management 

of,  663^57. 
oaosM  of  existing  ineffloienoy,  and  re- 
medy thereof  614-623. 

PABI8H  CHARITIES,  266-287. 
inquirr  at  visitations,  m  to,  96, 269  note. 
who  shoold  partake  of,  221,  322,  431, 

4S2. 
aoooont  of,  to  be  pabliahed  by  the  YMtry, 

under  HobhouM's  Act,  248. 
to  be  rendered  to  the  VMtry,  under 
the  Charitable  Tmsta  Act,  1865, 
283  284. 
auditors  of,  who,  384  note. 
chief  canse  of  abuses  sadmimnanagemqpt 

of,  266-370,  272. 
remedies  for,  279. 284,  286, 287. 
held  by  Churohwardens,  or  by  them,  and 

OTerMers,  on  behalf  of  the  Parish, 

266,  269,  270,  271  (aae  CAwretoar- 

den$). 
necessity  of  responsibility  to  the  Vesfarr 

in  respect  of  administration  of,  279, 

284,286. 
proper  mode  of  proceeding  in  regard  to 

accounts  of,  284^286. 
periodical  returns  m  to,  should  be  made, 

280. 
extracts  from  minute-books  on,  286, 612, 

626,  629,  636,  636. 
Statute  of  69  Oeorge  IH.  cop.  12«  as  to, 

270-272,  274.  286. 
Charitable  Trusts  Act,  as  to  (sm  Ckari' 

tmMe  Tiru$t»  Act), 


< 
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PARISH  CHARITDSS, 
Act  of  43  EHsabeOi,  c^.  4,  m  to,  fS 

and  note,  278,  279. 
Act  of  7  JamM  I.,  ea^.  S,  •■  to.  371 
inqniriM  m  to  ehnntias,  asdsr,  S7». 
(see  ^R'wstoes.) 

PARISH  CLBRK.  197-30S. 
originally  an  ecclasaatlc.  197 
Ardkfaashop  WhitgiftoD 

300,301. 
eases  touching  the  oflloe  oC,  199,  391 
oAm  of,  lay  and  temponl.  196, 199 

201«o«e,2Q2. 
elected  by  the  Paristuoaen,  19S-9ia,9E 

note. 
attempted  eneroaehiiieni  by  eaDoas  as 

to  eleotioQ  of,  7S,  196, 199,  301  mk. 
swearing  and  lioeiwngjuiBM 

the  reason  why,  302  and  isefr. 
can  be  diamimd  by  tlM  puisli,  300 

208. 
how  paid,  302. 
duties  of,  194  note,  197.  SQ3. 
copies  of  plans,  etc  relatiiv  to  prifse 

Bills,  must  be  depoatcd  witfc,  IfT, 

903,208. 
ale  held  far  the  benefit  ai,  601. 

PARISH  CONSTABLES  ACT  (6  sad  § 
Vict.  cap.  109),  136-129,  Sift. 
(sM  OMstoMes.) 

PARISHES  ACT,  NEW  (19  and  90Tia. 
c.  104),  39^42  note. 

(SM  New  Pmriekee  Aet.) 

PARISH  GAMES  (smOcmm). 

PARISH  HOUSE  (sm  Ckaorek  H* 

PARISH  MEETIK6   ( 
PaHehy  sad  Veetrf). 

PARISH  PBOPERTT  ( 
dented.). 
trustees  of,  266-287  (see  Trutttn). 
land  and  hereditaments  Tested  in  Cbiveh- 
wardens  and  Overseers  bj  69  Geo. 
m.  cap.  12,  101,  270  and  mote,  286, 
287. 
PARISH  STOCK  (mo  S«oe*). 

PARISHIONERS,  who,  62,  64»  494.  496, 

432,  473,  679. 
dutiM  of,  do  not  only  oonaist  in  paying 

j£li]j  211. 
duty  of,  to  SM  that  Local  Aathoritj 

falfila  ito  Amctiooa,  403. 
erreiy  one  liable  to  serre  Pariaii  ofilcca, 

216,  217-219. 
peoaldM  imposed  on,  far  refoaing  to 

MTve  oflfocs,  19,  218,  219,  610.  6» 


^). 


(see  PeMiKtes). 
wl 


knowledge  of  their  duties  is  needed  by, 

219. 
each,  has  a  right  to  be  at  the  Teatrj 

Meeting,  47.  62,  238  nefe.  484^  473- 

486. 
couMnt  of,  in  Vestry  asMmbled,  when 

needed,  101.  102,  111,  136, 186,  341. 

261,  266,  273, 363  note,  867  note  (i 

Bue-Lnu  and  Rotoi). 
responsibilities  of,  211-324,  614-«S3. 
ahjure  sod  interest  of  aU,  in  the 

ment  of  the  highways,  868. 
what  term  of  residenoe  neoeasarj  tojnre 

fail  rights  of,  63,  64. 424,  473. 477. 
amercement  of,  for  reftunng  to  attend 

Hundred     Court,    when 

f(  IVwiMMMMMl.'*  X9, 
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P  AHISBIOirBBfl,  emUhmed. 

pocc— ity  for  watohlblnen  hj,  S94.  SoS. 
liATe  »  right  to  inapeot  Pariah  Dooka, 

488. 
the  flree  use  of  tiie  chordb  »  ri^t  of  all, 

440,  6H9  (see  LaUg). 
the  teat  of  benw  •  Parnhiooer  at  Com- 
mon Law,  ra,  478,  478. 
iiih»bitan<rf  not  ratepayiiig,  478, 478. 
meaoing  of  inhabitancy,  ix,  47S. 
be«rin(f  lot  and  payinc  soot,  474  (see 
SeoiamdU^). 
conMouenoea  of  neglect  of,  476. 
68  Qeo.  III.  G.  69,  aa  to,  476,  476. 
effect  of,  476, 477  note. 
blunders  in,  and  amendmenti   of, 
47e-476. 
16  &  17  Vict.  e.  66.  478. 
rights  of,  how  affected  by  oompounding 
rates,  480,  660,  661,  678,  679. 

PABLIAMENT,    the    delegation   of  ita 
aathority,  an  abdication  of  ita  flino- 
tiona,  148, 169, 218. 
membera  ot,  Panah  to  oontriboto  to  their 

wages,  80. 
want  of  practical  knowledge  in,  9,  116, 

220,  S86,  S2S,  863,  663, 620. 
origin  of,  and  error  as  to,  10,  226. 
abuse  ot  Select  Comauttees  of,  387,  891. 
want  of  knowledge  as  to  proceedings  of, 

668. 
relief  of,  fh>m  ita  preaent  labour  on  Lo- 
cal Billa,  619. 
▼otors  for  membera  of  (aee  Oveneen). 

PARSON,  who  ia,  806  mote,  461  iio<«,  688 
mate  (see  Ifmta/er). 

PAUPERISM  m  England,  origin  of,  146. 
(see  Poor.) 

PEACE,  erery  place  reaponsible  to  keep, 
within  ita  own  UmiU,  117,  119,  121, 
123. 124  note,  866. 
(see  Wutck  and  Ward,  Comtable,  and 
RreponeibUUp.) 

PEACE-PLEDGE,  123, 194,  880. 

PENAL  SS8PONSIBIL1TY. 
(see  Antercement.) 

PENALTIES,  218.  219,  607-618. 
,  imposed  by  Bye-lawa,  48  note,  218,  610, 
61S,  513,  615,  524,  626,  627,  628,  632, 
586  note,  6U7. 
fanposed  by  Statnto,  107,  218,  219,  889. 
for  neglect  of  dutiea  by  oflScera,  167,  612. 
for  not  attending  Court  Leet,  216. 
for  omittin|[^  regiatration  of  marriage, 

christening,  or  burial,  187, 188. 
for  refosal  to  serre  the  office  of  Sur- 
TCTor,  110,  219,  632. 
ofOnarchwarden,  610,  683. 
ot'Ovnveer,  218,  632. 
of  Constable,  218. 
of  Juryman,  219. 
of"Domesman,"  19. 
identity  between,  and  Leet  amercementa, 

906  note. 
propriety  ot  such  penalties,  606. 
payment  of,  should  be  insisted  on,  606. 
mode  of  proceeding  as  to,  6U7,  613  note. 
action  of  debt  maintainable  in  oase  of 

non-payment  of,  607. 
instSDoes  of  application  of,  188  note,  624. 
(see  Amereemente.) 

FEBAMBULATION       OF       PARISH 
BOUNDARIES,  64^661. 
QMof,  542,  644. 


PERAMBULATIOK      OF       PARISH 
BOUNDARIES,  eomtkmod, 
what  aignifioaikt  of,  642. 
the  symbol  of  free  institutions,  648. 
essential  to  the  safety  of  the  Pariah,  644^ 

646. 
dangerous  oonaequenoea  of  neglect  of, 

643,  M4. 
how  often  it  ahonld  take  pkoe,  646. 

not  leaa  than  once  in  three  Teara,  645. 
bonndariea,  where  triable,  64a,  646. 
br  Sheriff  of  the  county,  648. 
Pariahionera  may  go  into  and  orcr  waj 

houae  or  land.  648. 
ezpenaea  of,  how  defrayed,  649. 
wholeaome  cnatom  aa  to,  660. 
oonrae  of  proceeding  in,  660. 
what  peraona  ahoold  go  on,  660. 

PETITION  OF  RIOHT,  quotation  from 
conference  on,  371. 

PETTY  CONSTABLE,  188. 

PEWS  AND  SEATS  in  the  churchy 
formerly  none,  440  note, 
how  originated,  ib. 
belong  to  the  Pariahionera,  440. 
the  oraering  of,  the  duty  of  the  Churoh- 

wardens  and  Yeatry,  440. 
Miniator  no  control  over,  440. 
every  Pariahioner  has  a  right  to,  without 

|>aTment.  440. 
the  rignt  to  tke  uae  of  a  particular  one, 
can  be  attached  to  a  noose  by  pre- 
acription,  441. 
but  not  to  any  peraona,  441. 
Chorchwardena  bound  to  acoommodato 
Pariahionera  with,  in  preference  to 
strangers^  441. 
faculty  ofordinary  aa  to,  441. 
iUostration   respectirg,    in    record  of 

Steeple  Ashton  P»rish,  618. 
the  letting  or  sale  of,  illegal,  441. 
how  far  legalised  by  an  Act  of  Pariia- 

ment,  441  and  note. 
effects  of  letting  pews  for  hire,  44S, 
594»o<e. 

PIDDINGTON,  289. 

PLAGUE,  arrangementaby  Pariahaa,  «to.» 

daring,  523,  524. 

PLURALITY  OF  VOTES,  68,  63. 
(aee  Sturget  Bourne' »  Act.) 

POLICE,  a  foreign  term  and  thing,  120, 
386  398 
erils  of,  874,  397  (see  ConetaMe). 
centralised,  386,  386,  389. 
er  parte  inquiry  ss  to,  387  and  note, 
means  by  which  a  lato  Act  lor,  waa 

passed,  385  notei. 
connection    between    scheme    of,   and 
Crown-appointed   Public  Prosoon- 
tors,  ^Hb,  396. 
resolutions  as  to,  by  Lord  Brougham, 
386  no<«. 
ocmnection  between  scheme  of,  and  at- 
tempts of  Poor  Law  Board,  421-428. 
action  ot  the  system,  896  note. 
insecuritr  of  person  and  property  under, 
in  all  countries  where  it  enata,  121, 

897. 

(see  Conetabularjf.) 

POLICE  ACTS.  County,  187, 138. 
(see  Coiutabmktrjf  Acta.) 

POLICEMAN,  difference  between,  and 
Constable,  180. 
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BOLL,  emy  pariahioner  ean  dflnaiid,  81. 
eoone  of  ptpeaeding  to  take,  488-486. 
form  of  Botioe  of,  488 :  form  of  eard, 

484. 

FOLLIKO,  nae  of,  noaoand  in  priaciple 
and  miaohievoos  in  practioa,  80,  81. 

POOR, 
maintenanea  of,  oat  of  endowmanta,  98- 

81,  W  noU,  144, 481,  697-804. 
ancient  *•  DiatrilMiton  *'  of  relief  to,  148, 

610,  840-843. 
per? emon  of  what  had  been  eroreaaly 

Civen  for  the  relief  ot,  98,  W,  144^ 

146,  461,  488-804. 
Statatca  reapecting  relief  of,  146-148. 
atock  of  the  Pariah  for  relief  of,  146. 
Btotntea  89  Elia.  o.  8,  and  48  Elia.  e.  9, 

146, 148. 
8  Wm.  ft  Mary,  o.  11, 147, 499. 
aril  of  the  exception  in  faroor  of  Jna- 
ticea  under,  147,  499. 
Orereeera  of.  148-180  (see  OMraeert). 
Guardians  o^  188-177  (aee  Gmtirdim$u). 
aathoritjr  of  Oreraeen  m  the  ramoral  a£, 

410,411. 
better  proTided  for  in  amaU  than  in  large 

districta,  187- 
local  management  indiapenaable  to  the 

well-ordered  relief  of,  4S9,  4S0. 
Friendly  Sodetiee  for  the  benefit  of,  489, 

433. 
loana  advanced  to,  on  Monritj,  438. 
▼otin^  at  Veetxy  Meetings  for  the  execu- 
tion of  the  laws  for  the  rdief  of, 

478  note. 
Bye-LawB  concerning,  614,  698. 
evus  to,  bj  aboUtion  of  Settlement  (fee 

SeitlemetU  and  Removal). 
reHef  of,  matters  included  in,  973  note. 
Churchwardens  and  OTerseers  originally 

a  Committee  for  relief  of,  931. 
Committee  under  Gilbert's  Act,  for  re- 
lief of,  937. 
Select  Vestry  for  relief  of,  937  (see  Select 

Veetrp). 

POOR  LAW  AMBNDMBirr  ACT,  1834, 
(4  ft  6  Wm.  IV.  c.  78)  (see  Statutee) . 
'  onstatesmanlike  oharacter  of,  148,  149, 
176. 

powers  of  Parliament  abdicated  in,  146, 
189. 

alQ  control  by  Parishes  sa  to  poor,  taken 
away  by,  148. 

Parish  pays  ratea  under,  but  haa  no  con- 
trol orer  expenditure,  140,  660  note. 

prcaent  duties  of  Orerseers  as  to,  ren- 
dered merely  n<nninal  by,  163,  164, 
410. 

Assistant  Orerseer  cannot  be  appointed 
under,  by  Poor  Law  Board,  169, 183. 

Boards  of  Guardians  under,  168-177. 

mode  of  secret  (so^salled)  deotion  of 
Guardiana  under,  189-179. 

mtem  under,  donoralising,  189, 177. 
-  mriaion  of  Parishes  into  wards  under, 
179  (see  Warde). 

MDointment  of  Coliecton  under,  180. 

nusohiefli  and  cruelty  caused  bv,  as  to 
■     settlement  and  remoTal,  414,  416, 
418,  498  (see  Uniont). 

POOB-LAW  BOARD,  powers  of,  as  to 
Guardians,  168-170. 173, 178. 

should  order  new  eleotion  of  CKiardian 
when  vacancy  ooonrs,  179. 

iUsgal  order  of,  aa  to  election  of  Guar- 
dians, 170  note. 


\m. 


POOR-LAW  BOAUD, 
unoonatitaboBal  powen  oi^  an 

and  orders,  148, 108,  43S. 
maydrride  certain  I 

nal  wards,  179. 
powers  of,  sa  to  GoDeetota,  180. 
cannot  ^vpoint  Assistant  ^ 

183  and  note, 
attempted    interferenoe 

Crerksby,906,90O. 
irresponsibih^  of,  187*  178. 
intenerence  by,  with  oAeera  oT  tke  Fi- 

rish,  189,  178, 180,  95S,  SM. 
aibitrary  powers  over  olBecra,  ITS*  Irl, 

178, 177  (and  aee  Ommrdi^ma}. 
espionage  br,  999  iiale. 
checks  met  by,  firom  Coozta  of  Iaw,  IC 

note,  176, 188, 983. 


) 
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POOR  RATES,  57^-881  (aee  Raiem.) 

POOR  RATE,  KatioDal,  426, 4S7. 
effect  of,  4S8. 

(see  Settlewunt  and 

POPULATION  of  the 

year  1448,  key  to,  18  ae^r. 

PRECEDENT,  blind  following  oC 
conAiaion,  1, 195,  946  note. 

PRESENTMENT  BOOK,  139 

»  PREVIOUS  QUBariON."  vlwik  it  is. 
and  how  voted  on,  461,  483. 

PRIVT  COUNCIL,  the  Cafame* 
Oonunittee  of,  M. 

PROSECUTION  OF  OFFENCES, 
oomplete  proviaiona  for,   bj 

Law,  888,  888,  389,  890. 
Glanville  on,  391  note. 

(see  PmbSe  JVasecafors.) 

PROVOST,  16, 19. 88. 131,  830,  S9B. 

PROVOST  IN  EYRE,  19. 

"PROVOST   AND   FOUR,"  16-19,  46. 
119, 121, 194.  980. 
a  committee,  tSO, 

PUBLICATION  OF  THE  LAWS  ptri- 
odically,  the  old  prwrtice,  19.  29, 553. 
need  for,  at  present  day,  406  aafe. 

PUBLICATION  OF  RATES,  661.  567, 

677,  698. 

PUBLIC  HEALTH,  should  not  be  a  sepa- 
rate department,  400. 

connection  of,  with  the  dutiea  of  High- 
way Surveyors,  348,  368,  400,  4DS, 
680aoe«. 

pretences  for  interfwenoe  with,  and 
results,  406. 

only  to  be  truly  promoted  by  nonoving 
shaddea  on  local  action,  404. 

Common  Law  affords  best  means  of  pro- 
moting, 404. 

origin  of  difficulties  with  regard  to,  400. 

centralised  legialation  on,firtal,  404, 618. 

Board  of  HeJth,  409  noU  (see  Bovd  ^ 
Health). 

PUBLIC  HEALTH  ACT  (11  and  19  Viet, 
cap.  63)  (aee  Statmtee). 
character  of,  401. 
Local  Boards  of  Health  under,  966  aele, 

401,409. 
General   Board  of  Health  vnder,  401 


powers  and  characteriatios  of,  409  aeCr. 
deft  caused  by,  409. 
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IPTJBI^IC  LIBBARIE8  ACT  (18  k  19  Yiot. 

cap.  70),  57.  862-264,  269. 
l&ow  adopted,  252. 
j^roTision  as  to  rotes,  252. 
committee  under,  268. 

«  bodj  oorporate,  253. 

annuaJly  elected  by  thifda,  253. 

powers  and  duties  of,  253,  254. 

aadit  of  accoiints  of,  263. 

rate  to  meet  expenses  of,  253. 

interference  of  ranctionariea  with,  254. 
rate  ander,  253,  580. 

PUBIilC  PBOSEGUTOBS,  886-393,  618. 
committee  for  inquiring  into  the  subject 
of,  368  not«,  887-392. 
neglected  to  inquire  into  the  actual 
law  of  England,  368  note.  387,  391. 
object  of  appointment  of,  387. 
Coke's  rules  for  legislators,  unheeded 

bj,d88. 
€Jt  parte  nature  of  inquiry  bj,  389. 
untrue  evidence  before,  890. 
the  only  true  evidence  ignored,  in  the 
report  of,  392  note. 
system  of  crown-appointed,  886. 
action  of  system  oi,  in  France,  390  note. 
what  the  sutnect  involyes,  891. 
proposal  of  district  agents  for,  bad,  392 

note. 
direct  responsibility  of,  to  local  autho- 
rities, essential,  392,  393. 
superiority  of  Common  Law  methods 

orer,  369,  378,  388. 
irrMponsible  caprice  of,  378. 
inefflaient  in  the  point  reslly  needed, 

369,  878. 
the  constable  ia  the  constitutional,  873. 
erOs  of  his  not  scting  as  such,  874. 


"  QUESTMEN."  71, 79,  99, 


B. 

BATES, 
good,  if  made  by  Bye-Law,  47,  60,  686, 

566,  613. 
meaning  of  the  word,  558. 
equality  an  essential  to,  568-560. 
duty  of  parish  officers  to  maintain,  558, 
660. 
mode  of  assessment  of,  669. 
power  of  Parishes  to  make,  47»  288  iMrf«, 

668  and  note,  663,  684,  686,  594,  613 

(teeBpe-Law). 
primsiy  power  of  making  and  assessing, 

fiesin  the  Vestry.  660,  563,  666, 676. 
lometimes  made  by  elected  oflSoers,  560. 
may  be   made  by   representatiTes  in 

some  cases,  666  note. 
notices  of,  667f  577,  696. 
allowance  of,  by  Justices,  149,  661,  666, 

iff!  note. 
publication  of,  661,  567*  577,  696. 
ssMflsment  and  collection  of,  should  be 

loosl,  660  note,  568,  666  note. 
eompoonding  for,  660,  677   (see  Com- 
pounding), 
sppeel  against,  662,  567>  674  sad  nolef, 

679. 
oommittee  of  Fsrish  to  hear,  662. 
ohurches,  chapeb,  etc.  exempted  firom. 


payment  of,  how  enforced,  664,  568,  680, 

696. 
fluking,  assessing,  snd  levying  of,  664. 


BATES,  eomHnmed. 
meamnff  of  assessment,  664  note. 
each  should  be  sssessed  for  its  own 

Seciflc  purpose,  581. 
>u]d  M  collected  by  one  Parish 
officer,  581. 
once  made  cannot  be  abandoned,  666. 
cannot  be  retrospective,  665,  696,  606. 
on  outf^inff  and  incoming  tenants,  how 

divided,  664  note. 
illnsteations  of,  firom  Parish  records, 
610,  611,  612,  618,  614,  627,  628,  631, 
632,  638. 
Borough-rate,  580. 
Burial-rate,  449  note,  605. 
under  Acts  of  1852  A  1858,  to  be  a 

charge  on  the  Poor-rate,  606. 
should  be  separate,  606. 
Yestry  iixes   a   limit   to  smount   of, 

except  in  certain  oases,  449,  606. 
borrowing  money  on  credit  of,   605 
note,  606. 
Church-rate,  582-697. 
in  old  cases  compared  to  Highway 

rate,  106,  666,  586. 
question  ss  to,  much  misrepresented, 

9,  682. 
not  subject  to   ecclesiastical    cogni 

zance.  817,  318,  695  note. 
made  by  the  Vestrv,  660, 684^  666, 593. 
allegations  as  to,  682. 
facts  as  to,  682. 

how  affected  by  Stotutes,  583  note, 
not  a  Common  Law  obligation,  nor 

charse  on  land,  682,  686  note. 
has  not  been  habitually  made  in  past 

times,  583. 
leading  case  as  to,  583-686. 
good  only  because  made  by  Bye-Law, 

60,  m,  586. 
sustainable  only  if  church  for  com- 
mon good,  586,  587. 
proposal  to  abolish  by  Statute,  682, 
587,  588,  692,  593. 
compulsory  and  intolerant  character 
of  this  proposal,  687,  588,  598. 
effects  of  abolishing,  687-598. 
what  matters  involved  in  this  proposal. 

692. 
Parishes  now  ftee  to  deal  with,  as  they 

Uke,  593,  694. 
the  question  of,  settled  by  the  Brsin- 
teee  case,  in  accordance  with  the 
Common  Law,  318,  594. 
results  of  that  esse,  594. 
to  what  purposes  appropriated,  589. 
proper  course  of  churchwardens  be- 
fore asking  for,  696. 
proceedinss  as  to  making,  695. 
need  not  oe  confirmed  oy  Ordinary, 

596  note. 
as  to  recovery  of,  596,  596. 
when  money  can  be  borrowed  on,  696. 
appeal,  696. 

cannot  be  compounded  for,  696. 
Constables'  rate,  527,  528,  680,  610. 
County-rate,  574. 
regiQated  by  15  ft  16  Vict.  cap.  81,  574. 
this  Act  not  sufficiently  known,  574. 
schedule  of,  contradictory,  574  note, 
psid  out  of  the  Poor-rate,  574. 
should   be   distinct  firom  Poor-rate, 

669.  675,  581. 
duties  of  Overseers  ss  to,  166, 160,  674, 
proceedings  as  to,  674. 
appeal,  674  and  note. 
certain  burials  to  be  paid  for  out  of, 
168, 169,  448. 
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'RATES:  OoontjBate, 

Polio«-r>ta  paid  m  part  of;  674. 
Gtnena-PanoMt  BaU^  wboo  aluwld  W 
made,  681,  <I0. 
Hema  of,  to  ba  dbtiiMnaliad.  661. 
Hifhwmy  rmla,  104,  6M-678. 
iaaratoopoBprapert7.6M. 
■aada,   aaaaaaed,   and  laned  bj  tta 

Uigiiwi^  Burejora,  6M. 
a  commatatioii,  in  pact,  for  paraonal 

pinwn  diagi  as  to,  666,  &fl7* 
Durreyon  nuqrinapectPoor-TaftaBooka 

to  aid  Uuim  in  making,  667. 
appeal  against,  607. 
eomponndins  for,  66B. 
amount  of,  M8. 
notices  of,  667. 

•peeial,  in  addition  to  ordinaTy,  H8. 
powan  of  SaireTonfiir  anfofoing  paj- 

ment  of,  668. 
a  penon  may  be  exenaed  fromt  on  tlia 

gronnd  of  porcrtr,  669. 
wut  eoona  naoeaiary  in  aoob  one, 
MlimaU. 

■anoee'  Bemoval  Act,  56»-<7S. 
li^tinx,  or   Lighting  and  Watoliing, 
Bate,  573. 
to  be  ameaaed  on  the  baaia  of  the  poor- 

rate,  678. 
a  distinct  rate  bowerer,  67S,  680. 
differenoe  of,  ftvm  Poor-rate,  67S. 
bow  collected,  673. 
Police  Rate  (see  Com^y  Jiote). 
Poor  Rate.  676-681. 
ongtn  of,  28^1,  676. 
foreign  oses  to  which  it  is  ^i^iad,  666, 
680,  681,  606. 
improprie^  of  this,  681. 
stock  in  tnae  oa|^t  to  be  rated  to, 
576. 
annual  Act  exempting,  676. 
by  whom  made,  676,  677. 


1^  whom  saMased,  660  not*,  676. 
duty  of  Orerseers  as  to,  677. 
proceedings  ss  to,  677,  678. 
oompoundiDg  for,  677,  678. 
in   what  esses  landlords  can  com- 
pound for,  677,  678. 
Act  of  69  Geo.  111.  o.  18,  as  to, 

677. 
aUowsnee  may  be  made  to  landlords, 

678. 
Act  of  IS  snd  14  Vict.  cap.  99,  ss 

tOf  678. 
inconsistencies  of  these  Acts,  678. 
appeal  against,  679. 
ODjections  that  can  be  taken  to,  and 

when,  680. 
excuse   on   the   ground   of  porerty, 

680. 
remedy  on  default  of  Moment,  680. 
expenMS  of  perambulataon  to  be  de- 
frayed out  of,  649. 
National,  snd  Union,  4:26, 427. 
Watching  Rate  (see  Lij^ng  amd  Wat€k- 

BSCORDS  OF  PARISHES,  486-641. 
why  R*>oord8  kept,  486. 
what  characteriatio  of,  486. 
▼slue  of,  486. 
xiobneis  of  England  in,  486. 

evidence  of  her  free  condition,  486. 
Domesday  Book,  a  record  of  the  action 
of  Local  Seli'GoTemment,  486. 
interest  of,  486. 


BBOOBDS  OF  FAKIBHKS. 

Jmfnimtiomm  Nommrmm 

(see  Imqtriritiomu  JRo 
of  Boroaghs,49]. 
of  V«*t>7  Meetanoi,  487. 
antiquity  af,  48/. 

o^  depeada  aol^y  am 


} 


68  Geo.  IIL  eap.  69, 

dedarastory  of  the' 

487. 
kept  long  before  68  Oeo.  lU.,  487- 

(see  JlMwica  and  Fsafry  CUt*,) 
every  Parishioner  haa  a  r^ght  to 

spect,488. 
placed  in  the  ooatody  of 

as  Veatxy  dirccta,  497, 488. 
names  of  persons  prcaant  often  pal  as 

theMinutea.488. 
what  should  be  entered  in.  488. 
resoluti<W8, 468. 
reports,  468. 
documents! 
memoranda  of  _ 
amendments  proposed 
should  be  a  record  of  tbf 

not  only  of  the  remiii,  4Se. 
shoold  be  studied,  to  andentend  tha 

nature  of  the  institaxicn  of  th? 

Parish,  4B8,  489. 
inner  Ufa  and  action  of  the  cuulfj 

best  seen  in,  486,  489,  4191. 
illustrations  of,  from : — 
Ardley,  Herts,  SS8,  631,  S9S-S9n|,  6^ 
Bishop  Stortford,  Herts,  503,  608. 
Brantlord  (New).  Middlaaex.  &90-5S. 
Chelsea,  Middlesex,  49S,  6SS. 
Chiswick.  Middlceex,  488,  5S1. 
Edgwsre.  Middlesex,  690. 
Elti.am,  Kent,  619. 
Fnlham,  Middleaex,  62S. 
Harrow,  Middleaex,  633. 
Homsey,  Middlesex,  98, 184»  906,  S07, 

909,  236  noi0,  SS6, 2g&,  630-641. 
Kingston,  Surrey,  616-618. 
Lambeth,  Surrey,  607.  606.  618^  619. 
Mortlake,  Surrey,  618. 
Putney,  Surrey,  623, 694. 
Steeple  Asltton,  Wilts,  4tt-486,  506- 

615,  521.  624,  6a6<«43. 
Stoke-Newington,  Middleaex.  S34. 
Twickenham,  621.  624w 
VTandsworth,  Surrey,  634. 
Welwyn,  Herts,  484. 497. 
Whitwell,  Isle  of  Wight.  4»7. 
matters  illustrated  br, 
action  of  the  Psrisn  throng  sQ  pohti- 

eal  diangea,  481. 
relations  of  whole  Pariah  to  ita  parts, 

612, 514. 
part  taken  by  all  in  Pariah  afiin,  492, 

6S9. 
Church  Honae,  486,  497  m<s,  fiOf,  U», 

611,  613,  622. 
Churchwardens  and  their  aceocmts,  9^ 

494-496.  606^  608,  610,  613,  615. 

619,  666. 
msnagement  of  Parish  estates,  289, 

S86,  496,  606,  6U8,  611.  626,  5J9, 

681,  636. 
Parish  feasts,  or  *«a]ea,"  497,  5(13-60i 

607,  617,  620(;seeil/e«). 
wine  for  commonKm,  610. 
smoke-fiurthing,  607. 
smoke  moner,  607  natt, 
choice  of  oflloerB,  609. 
CoUectors,  610,  613,  684^  637. 
Yestry  Clerk,  608,  637. 


iriTDJfX. 


669 


ISCOSDS  OP  FABI8HB8,  amthmed. 
poor  reUef,  4SS,  609,  511,  61S,  686. 


eifU  to  the  poor,  611. 


tye-Lftws  as  to  inorease  of  poor  hj 
dividing  fiurm-hoases   into  nniiU 
tenements,  614,  528. 
I>eDaltiee  imposed,  510,  512,  51S,  615, 

526,  687,  528,  532. 
keeping  the  dock,  606,  611,  618. 
ourfew,  511,  518. 

wages  of  Parish  priest,  617. 

duties  of  oiBoers,  206,  207,  511,  612, 

527. 
presentments  br  offioers,  510. 
burial,  582. 
ZBtes,  610,  612,  618,  517,  527,  628,  681, 

582,583. 
powers  of  compelling  payment  oL 
612,  518.  538. 
Parish  stock,  488,  497,  506  noU,  611, 

518,  514,  520,  626. 

control  of  pews  in  the  ohoroh,  618. 
Parish  armonr,  518,  619,  522.  523. 
Parish  games,  497  notty  600-505,  516- 

5177580,  628  note  (see  I^McaU). 
areherj,  519. 

inrentories  of  goods  ibr  ohnroli  use, 
492-496  aniTiioeef. 
of  goods  for  Parish  gfmes,  517« 
ot  Parish  armoor,  62i2. 
Parish  bnll,  621. 

ooUectiotts  made  at  the  pnblio  games 
for  the  Parish  stock,  497, 516, 517, 

519,  620.  522. 

public  health,  524,  584  (see  Drainaae), 
the  word  *'  town"  need  for  parish,  525, 

527,  6SOiio<0. 

lights  of  Common  regnlatod,  626,  628, 

584. 
assessed  tax  receipts  brought  in,  526, 

529. 
donations  made,  521  and  noU,  527. 
Statute  dutj  on  highways,  514»  586. 
offioers  compelled  to  do  their  duties, 

618,  530,  581,  534. 
perambulation,  522,  584. 
opposition  to  Bills  in  Parliament,  688, 

588. 
drainage,  684. 
Parish  charities  and  ftmds,  286,  685, 

586. 
sale  of  waste  Und,  681,  686, 586. 
oare  of  footpaths,  68&-541. 
accounts  and  audit,  184,  614,  666  uoU. 
balances  settled  on  table  in  Vestry,  555 

duties  of  Yestiy  Clerk,  204^  906,  207, 

209,  508,  5^. 
presentments  hj  Sorreyors  <^  Hif^- 

ways,  610. 
election  of  Parish  Clerk^  510. 
relief  of  maimed   soldiers  and  pri< 

soners,  98,  614. 
non-dedication  of  church,  493  noie. 
Bye-Law  for  monthly  meetings,  626. 
settling  of  disputes,  612,  524,  527. 
proceedings  as  so  fraudulent  entry,  530. 
refreshments  not  to  be  shared  unless 

duties  discharged,  531. 
inspection  of  books  and  papers,  581, 

532. 
spprentioeships,  527,  586,  586. 
Parish  Gommtttees,  184,  207,  209,  286, 

514, 632,  633,  684,  635,  586,  588. 
Trustees,  286,  529,  686  (see  CharM^t). 
keeping  minutes,  90^  888,  627. 

SIEVB,  802,  606. 


BEFORMATIOX, 
ecdesiastioal  encroachments   gradually 

made  smce,  26  noU,  294  nott,  830, 

446.469,466,626: 
spirit  of  the  fathers  of,  96,  96  sad  itoU$, 

624^686. 

SBOI8TEBS  (see  B$gUlraiion), 

BBGI8TBAB  of  births,  deaths,  and  mar- 
riages,  187-189. 
how  appointed,  188, 189. 
not  a  Parish  officer,  188. 
duties  of,  459. 
fees,  469. 
notice  of  a  birtti  or  death  should  be  giren 

to^  by  thB  parents,  etc.  469. 
Supenntendent,  188. 
District,  188. 

BE0ISTRATIOX,  467-460. 
importance  of,  187,  467. 
of  old,  was  made  in  the  presence  of  the 

Chnrchwsrdens,  187. 
Institutions  of  Local  Self-OoTemment 

set  saide  in  connection  with,  467 

note,  460. 
Atc  different  matters  of,  in  England  now, 

457. 
of  baptisms  and  burials,  467. 
of  marriages,  458. 
of  births  and  deaths,  469,  460. 
of  children  bom  at  sea,  459. 
time  within  which  re|^tration  of  birth 

must  be  made,  459. 
oertiflcate  of  r^isby  of  death  must  be 

produced  before  burial,  460. 
registers  may  be  searched,  460. 
old  special  non-parochial  registers  made 

Talid  as  eridence  by  8  &  4  Vict.  cap. 

92,460. 

BBLIOION,  when  and  by  whom  dishon- 
oured, 12,  826,  329  (see  CkristianUp), 
effects  of  conventionalism  upon,  68,  54. 

BEMEBIES  for  existing  defecU,  614-622. 
for  mischiefs  caused  oy  modem  law- 
making, 616,  617. 

BBMOTAL  OF  THE  POOB,  powers  of 
Overseers  as  to,  411  (and  see  SttUe- 

EEPOBT8,  *<  official,"  401  noU,  412  note, 
414  note,  421-423,  618. 

BEP0BT8  OF  CA8E8,  value  of,  18.  14, 
294iM>fot. 

BEP0BT8  (see  Tablet/ Report*  and  Cues 
at  end  of  Index). 

BBPBESENTATITE  BODY,  what  is  a 
real,  188,  352,  858  note,  862  note, 

BBPBBSEirrATION,  essentials  to  atrae, 
188  (see  Election  b^  Mtrdi). 

BESIGNATION  of  a  member  ot  a  Body 
appointed  bg  the  Parish,  must  be  made 
to  the  Parish,  268  mo<s^. 

BE8PON8IBILITY, 
ot  the  Parish,  44,  46,  121,  211-224,  666, 

606-618,  614,  622. 
of  every  place  to  keep  the  pesoo  within 
its  own  limits,  117, 119, 181, 188, 184 
note,  966. 
of  every  place  for  the  crimes  committed 
within  it,  123.  Uo.  878  noU,  896 
notef. 
speoiaUy  recognised  by  Statute  87  Elis. 
ori3,128Mfo. 


era 


mDEX. 


fiE^^PONSIBILITT,  e*mH9ued. 
of  ererr  mm  to  hit  own  neisblMrarliood, 

134  Mtfr,  211.  214,  217, 2l9,  964^  366, 

S»4.  4<«,  415,  4SS,  616. 
the  tme  prineiple  of  free  gowriuBWit, 

to  maintain,  118,  864,  S62, 606. 
fonns  tbs  boit  of  tha  Inatitutiani  of 

Enuland,  12S  «o<«  li.  211,  622. 
fanportanoe  of,  864,  616,  Sto,  404^  406, 

656,  614. 
qwcially  enfomd  bj  the  ComaMm  Law, 

395.406. 
ia,  in  the  preaent  ace,  beinir  gradoallj 

taken  away,  118,  119,  369, 615. 
aneirat  oompl«ieneaa  of,  117, 12S,  128. 
of  adminiatraton  of  Paiiah   oharitiea, 

274.  279.  284,  285. 
of  the  Hondred  in  oaao  of  riot,  etc.  123 


of  eTerj  place   to  the  aofferara  firom 

wrong-doing,  395. 
ratial  to  a  aoand  oonatabnlair,  117, 

118,121.398. 
eatiai  to  eflknenoj  of  ottcial  proaeca- 

tor,  392.  393. 
principle  of,  aa  praetioal  now  aa  it  ever 

waa,  121,  621. 
conaequenoea  of  taking  away,  113,  118, 

119, 121, 123. 1247363, 894. 
diriaion  of,  leada  to  abaenoe  of,  altoge- 
ther, 113. 
not  reooKniaed  by  Pariah  Conatablea  Act, 

5  ft  6  Vict.  0. 109, 125. 
of  Pariahionera*  doea  not  only  oonaiat  in 

paying  ratea,  211. 
a  proper  aystem  tor  the  ftiUllment  of,  br 

every  man,  rendera  dutiea  of  eaoh 

▼err  Ught,  214,  22U,  227. 
knowledge  of,  and  of  their  datiea,  needed 

by  ill  men.  219.  221  note. 
the  only  baaia  for  the  aeeority  of  aodety, 

394,  S96. 
the  abolition  of  the  Law  of  Settiement 

and  Bemoval  would  takke  away,  415, 

425. 
proriaiona  by  the  ConatitntioQ,  finr  en- 

aoring  the  oonatant  preaenoe  of,  216, 

219.  ft8,  616. 
of  erery  member  of  the  Pariah  to  the 

Pariah.  52,  211-224,  362, 562,  618. 
of  the  Pariah  to  tl  e  State,  415,  556,  614, 

621. 
how  meddled  with,  616,  616. 
reaulta  ot  aoatainment  of,  on  aodety, 

214. 
aAeta  of  daonaaa  of,  on  aoeiaty,  216, 

369.  616. 
reatoration  of  the  ayatem  of,  tSO. 
foxma  the  ftmdamental  principle  of  tiie 

Inatitation  of  the  Pariah,  622. 
penal  (aee  Awttreemtnt}. 

SBTUBKINa  OPFICBB8,   drarehwar- 
dena  are,  92, 481. 

BSTURN8,periodioal, 
to  be  made  by  Highway  Boarda  to  the 

Home  Office,  245,  247. 
ahoold  be  made  bj  Pariahea  to  State, 

oonoeming  Pariah  charitiea,  280. 
ahoold  be  made  to  the  State  periodically 

br  Panahea.  on  all  mattera  of  general 

ODiigation,  556. 


BOABS,  dadioation  at,  115,  860. 
(aee  mgkwagt.) 


BOLL  OP  FRBE3fEK,  473. 
(aee  Snrolmemi.} 

BOLLS  OF  PABLIAMENT  qaoLad.* 
Edw.  I.  [21]  80, 148.  [25]  16.  r*43  17. 
Edw.  n.  [9]  18. 
Bdw.  III.  ril  IS.  [6119,  «.  45.  P»'  If. 

[16]  69.  £20]  82.t2n  1«.  46,  m^.T , 

[21  A  221  "»  ^^»  ♦TS,  [363  U.  >, 

5).  j:4£|  51.  rSO]  19.  30. 
Rich,  ir  m  90.  »L  £21]  619. 
Hen.  IV.  Y^  519,  |>3  52.  473. 
Hen.  V.  pn  30. 
Hen.  VI.Tfl  20,  [8]  ».  [20]  30,  pi]  y, 

[27]  18.  [unceriaia  year)  16. 

BULBS  AND  OBDEBS  aada  fay  c««n: 
Boarda,  148, 17U.  218. 

8. 

SACRAMBNT8  or  Office*  of  the  CboRh. 
taking  of  feea  for,  ia  Simoiiy,  44&,  452. 

SAINr 8  NAME.  preOxed  to  tl^t  of  iV 
riah,  wrong,  26,  490  (aee  Ptariel). 
reaaon  why  aome  panahea  luenra  oofy 
by,  27  noU. 

SCHOOL,  the  Pariah  the  beak.  9, 471.  585. 
615  9ot0. 
abnaea  of  endowmeBts  Irindae^ed  1 

children  to,  29,  30. 
inquiry  at  Tiaitationa  whetlMr 
aupport  acholan  at,  96.  96. 
annmtions  of  Silvanna  Taykv  aa  to  pa. 
^riah.471. 

"  SCOT  AND  LOT."  474,  475,  608. 

8BCULABCHABACTBBOP  THS  PA- 

BISH  (aee  Par%$k). 

SELECT  VE8TBT,  66, 287. 
abnaea  of,  237-289. 

origin  and  actnal  illegality  of»  SS9,  337. 
faculty  for,  Toid.  299. 
cnatom  admitted  to  be  neoeaamr,  299. 
legialation  on,  when  justifiable.  240. 
reoogniaed  by  69  Geo.  III.  e.  12,far  1 
tain  pnrpoaea,  239. 
nnder  thia  Act,  choaea 

239. 
who  chairman  of,  239,  SIS  wrfe,  S2A 
not  in  ecdeaiaatioal  districta,  66  tuie. 

SELECT     VBSTBT     UNDBB      HOB- 
HOUSB'S  ACT,  240-218. 
ftinctiotta  of,  general,  240. 
anperaedea  the  regular  VealiT.  Vnt  k« 
an  annoal  meeting  of  Pariaiiimiara, 
243.  853  noU. 
(aee  CowmitUm,  and  JaMcaw'<  Jdt.) 

SELFISHNESS,  oonafqoeocee  of.  213. 
appealed  to  I7  centraliaation,  7  aste. 

212. 
criminal  diancter  of,  in  indiiidnak,  216. 
(aee  Fumetionaritm,  and  J20^poiM»6»ltfjr.) 

SESSIONS.  QUABTBB, 
inqoiiT  by  jury  at.  107. 
i^peal  to,  aa  to  ntea,  667,  579. 680. 

SESSIONS,  SPECIAL,  for  higbwnyi,  112, 
568. 
for  appeala,  679. 

8BTTLBMBNT  AND  BBMOYAL,  U» 
of, 
analyaa  of  princmal  Acta 
relating  to.  411  maU. 


a  The  6garea  between  braoketa  aignify  the  year  of  the  xeign. 
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3X<rrTI.EMBNT  AND  REMOVAL, 
Untied. 
^Ilbrta  to  get  opa  oMe  Uftinst,  418  nofs. 
Oommittee  of  House  ox  Commons  sp- 
pointod  on,  in  1847,  412  note. 
prooeedinvB  of,  412  note. 
evidence   before,   onaslaafsctoiy,  418 

note. 
resolutions  of,  412  note. 
4rx  parte  inquiries  and  reports  on,  418- 

414  note. 
Action  of,  413-416. 
Committee  of  House  of  Commons  on,  in 

1735,  resolution  of,  416. 
Adam  Smith  on,  416. 
Mr.  Pitt  on,  416,  417. 
principle  of,  sound,  419. 

a  fundamental  part  of  our  Institutions, 
416  note,  400. 
abolition  of,  not  needed,  417. 
actual  evils  iu,  and  hardships  of^  the  con- 
sequences of  the  New  Poor  Law,  414, 
418,  419,  4-28. 
alleged  grounds  for  alteration  in,  417. 
expense  of  inouiries  inoreased  hj  the 

abolition  or  remoTak,  417  note. 
no  real  impediment  to  the  free  circula- 
tion or  labour,  418. 
Mr.  Coode's  report  on,  418,  401-4S3  note. 
inconsistencies  of  functionaries   as  to, 

418. 
erils  of  Statntorj  meddling  in,  416,  419. 
what  are  the  existing  evils  of,  419,  420. 
ancient  term  of  Settlement  under,  419. 
proposal  for  abolition  of,  415,  420-484, 
427,  428. 
establishment  of  a  repressiTe  police, 
the  necessary  accompaniment  of, 
421.  422  note. 
holds  out  temptation  to  ▼agraniC7,420, 

421. 
neighbourly  sympathy  destroyed  by, 

42S. 
destruction  of  mutual  responsibility 

and  obligation  by,  420,  425. 
opportunity  for  firesh  "  finles  and  Or- 
ders "  given  by,  426. 
National  rating,  a  result  of,  426,  427. 
Union   rating,   a   part  of,   486    (see 

Uuione). 
extinction  of  Parishes  by,  486,  487. 
subserviency  in  the  place  of  self-re- 
liance, a  result  of,  43U. 
existing  evils  heightened  by,  430. 
true  remedies  for  existing  evils  in  regsrd 
to,  416,  480,  424,  426,  430. 
length  of  time  by  which  Settlement 

should  be  gained,  424,  430. 
where  Settlement  should  be  recognised, 

425,  4:J1. 
Parishes  should  be  able  to  withdraw 
from  the  Unions  to  which  they 
have  been  joined,  430. 

SEWES,  meaning  of  the  word,  339,  585 
note. 
incorrect  use  of  word,  in  late  legislation, 

840. 

BEXTON,  193-196. 

a  temporal  officer,  196,  819. 

choice  of,  lies  in  the  parishioners,  193, 
201. 

no  sanction  for  Minister  appointing,  193, 
194. 

nlary  and  fees  paid  by  Pariah,  194,  201. 

extraordinary  alleged  anomaly  as  to  te- 
nure of  office  of,  194, 195. 

woman  may  be  a,  194. 


SEXTON,  duties  of,  eonikmed. 
digging  graves,  194. 
keeping  ohuroh  dean,  194b 
opening  pews,  194. 
lighting  fires,  194. 
presence  during  serrioe,  194. 
keeping  keys,  194. 
may  be  removed,  if  he  misbehave  him- 
self, 196. 

SHEBIFF,  121,  648. 

SHEBIPF'S  TOUSfr  (see  Toum). 

SHIBB,  181. 

"  SHBIPTSHIBE,"  24. 
unwarrantably  translated  "Parochia," 
84. 

SIDE,  38,  582  note. 

(see  DieMioiM.) 

SIDESMEN,  70  j  origin  of,  71. 

SIMONY,  taking  fees  for  any  eoolesiastioal 
office,  is,  443,  445  note,  447  note,  452, 
685. 

SLEEPING  STATUTES,  repeal  of.  Act, 
1856  (19  ft  20  Vict.  c.  64),  234,  235. 
character  of  that  Act,  2S4, 235. 

SMOEB-PABTHINO,  607  and  note, 

SNOW-FALLS,  861  note. 

80LDIBBS,  relief  of  maimed,  98.  514. 
foot,  provided  bj  Parish,  16  (see  Ar- 

UUetmg,  45, 180. 

SPRCIAL  CONSTABLES,  131, 138. 
(see  Oonttable.) 

SPIBTTUAL  COtfBT. 

(see  Eeelenaetical  Qmrt.) 

ST.  PANCBAB,  87  note, 

STATE,  its  budnesa  to  see  that  Local  In- 
stitutions  exist  active  and  efficient,  46, 
184,  826,  556,  620  (see  Governmeni). 

Parish  responsible  to,  for  taxes,  610. 

made  up  of  units,  656,  618. 

STATESMEN,  course  of  the  true,  405, 630. 

STATUTE  of  Exeter  ri4  Ed.  I.].  35,  372. 
of  Winchester  [13  Ed.  I.],  45,  105, 123, 

333.  518. 
of  Westminster  [3  Ed.  I.],  123,  563. 
of  Carlisle  [35  Ed.  I.],  28.  602. 
aramepeete  agatie,  440  note,  646,  601. 

STATUTES, 
cannot  be  affected  hy  any  canon,  74  (see 

Ccuion). 
declaratory,  60  note,  134,  161,  179, 188, 

228,  239,  249,  259-262. 
in  aid  of  Common  Law,  10, 134, 288, 258, 

338,  351  ao^e.552. 
true  interpretation  of,  828,  841, 246, 334^ 

388  note,  477. 
details  of,  filled  up  by  Conunon  Law, 

258,  834,  351  noU. 
modem  ixqurious  tendency  to  look  no 

ftirther  than  the  letter  of,  10, 228, 340. 
Common  Law  superior  to,  441  note,  447, 

4,77  noU. 
copies  of,  relating  to  parish  affairs  should 

be  kept  by  parishes,  552. 
(see  Deolaratory  Statutet.) 

STATUTES  cited  (see  TabU  <if  Statute*  at 
end  of  this  Index). 
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STOCK  OP  THB  PASI8H,  14S,  497.  S06 
nott,  511,  513,  514. 
■oretie*  »nd  bonds  for  paymeat  of  kMU 

out  of,  276,  483,  513. 
Bjre-Uw  of  Y Mtry  of  Steeple  Aabton  con- 

oeming,  514. 
eoDeciiona  made  for,  at  the  peridi  games, 

497,  515,  517,  619,  520,  522. 
BjB'Law  of  New  Brentford  reepecting 
appliostion  of,  521. 

(see  Wa$t€'Lamd  Famd.) 

STUBOE8  BOURNE'S  ACT  (58  Geo.  HT. 
oep.  69)  (tMSlaimU*). 
passed  to  give  entire  iofliieDoe  to  pro- 
perty, S6  noU. 
fhuiiity  of  votes  introdnced  by,  62. 
want  of  principle  in  system  of,  tS,  S41. 

SUKMABT  JURISDICTION,  effects  of 
a  permanent  court  of  freemen  instead 
of;220Mo<«. 

SUMMONS  OF  TB8TRY  (see  Vettfj). 

SUNDAYS  AND  HOLIDAYS,  spirit  of 
fathers  of  Reformation  as  to  obser* 
▼ance  of,  95,  96. 

SURVEYOR    OF    HIGHWAYS,     104- 
116. 
importance  of  the  oiRoe,  104, 109, 116. 
(iffioe  and  duties  do  not  depend  on  late 

legislation,  104. 
history  of  the  office,  and  of  the  legisla- 
tion on  it,  104-109. 
formerly   called   **  Waywarden/'    etc., 

104,609. 
election  of,  109 ;  and  qusKflcation,  109. 
Testry  may  ^point  paid  Surreyor,  109, 

110. 
if  not  chosen  by  inhalntaats,  or  if  he  neg- 
lect to  serre,  may  be  appointed  oj 
justices,  110. 
fines  and  penalties  for  non-aenrioe,  110. 

219,  5.i2. 
penslties  for  neglect  of  duties,  114. 
may,  with  consent  of  Vestnr,  contract 
for  materials  for  the  hi^^ways.  111, 
357. 
personsl  interest  in  contracts  pn^bited, 

butevaded.  Ill,  112. 
may  dig  for  materials,  where,  857. 
must  detiver  books,  tods,  etc.,  to  their 

successors,  115. 
accounts  to  be  kept  and  rendered  by, 
106, 112-114,  245. 
•ingle  Surreyors,  but  not  Board,  must 
TerifV  them  before   Sessions  of 
Highways,  112,  245,  246,  351  noU. 
appeiU  against,  112. 
want  of  care  and  regularity  in  keep- 
ing 113, 114 
proper  course  of  Vestry  as  to,  114. 
must  summon  Vestry,  on  proposed  de- 
dication  of  roads,   115,    350    (see 
JUgkwojft). 
and,  on  requisition  of  two  ratepa^rcrs, 
to  arrange  for  oarzying  materials, 
S67  note. 
and  if  higher  rate  than  2s.  6d.  needed, 
568. 
powers  of,  108,  111,  343,  367,  360. 
duties  of.  111,  338,  840  ncOe,  341,  843, 
346,  349,  350-356,  358,  360. 
as  to  Highway  Rates  (see  Satt§). 
as  to  nuuances,  388,  358. 
why  duties  ever  neglected,  363. 
bound  to  keep  all  roMS  in  repair.  111. 
doty  of,  as  to  old  and  new  ways,  849. 


SURVEYOR    OF     HIGHWAYS. 


bound  to  keep  all  fooepatha 

Mired,  111,  S54»  S5C. 
should  keep  up  flnger-Miats,  357,  ISe. 
should  km  heages  ana  trees  tkat  on 

hang  nigfawsya,  860. 
should  bear  part  of  the  fjipmnts  atya- 

ambulation,  549. 
important  additional  dakies  cart  oa.  b 

Nuisanees*  Removal  Aet,  1635.  Ill 
constitute  an  asaential  part  of  Loeai  Au- 
thority under  If  maaxaoec'  "^ 

Act,  348  note, 
ofllce  of,  when  perfiuiaed  far  a 

114,  851  mOe. 
(see  Mi^iw^f9, 


) 

SWORN-MEN,  name  for  diordiwdeB^ 
69,91. 
named  in  Land's    Caiioaa,  and  ia '  Ib- 
quisitiones  Nonamm,'  and  ia  Sta- 
tute of  James,  etc.  70. 

SYNOD, 
of  whom  rightly  cooaiata,  70L 
election  of,  S3. 

SYNODSMEN,  70, 71.  229. 


TAXATION  OF  FOPS  NICHOLAS,  95, 

27,480fM<«. 

TAXRS  (National)  ssacseed  by  FaiiAss, 
16, 17,  565  noU,  610. 
mode  of  assessment^  1&-1S. 
pariah  reeponaihle  for,  610,  611. 
powers  of  parish  as  to  eoUectcuB  of,  GL 
Acts  as  to,  611,  612  Mtes. 

TECHNICALISM,  of  what  value  it  is,  IL 

TEMPORAL  COURTS,  datj  oC,  319. 

THAMES,  canseof  thepoQutioix  of  the^  Ml 

THISTLES  in  Australia*  late  Up  Aran 
on,  282. 

TOTTERIDOE,  38  moU. 

TOWN  or  "  TUN,"  the  same  as  Pteiaik.  15, 
16,  31,  94,  38,  47,  106,  ISS  wfe,  ISA 
110^,585,  527,  680  M^e. 
application  of  the  word,  SS. 

TOWN  CESS,  610. 

TOWNSHIPS,  88,  65. 
a  oonmion  diriaion  in  nodrthem  eoantui^ 

34(seeI>»rMMm«). 

TOURN,  Sheriff's,  19,  22,  38,  44,  801,  868. 

articles  of  itt<|uiry  at,  19, 23, 867. 
a  court  of  criminal  jurisdiction,  3S,  44. 
still  bound  by  law  to  be  he^  23  note, 
injvay  suffered  frnm  neglect  of  inqoiries 

at.  869. 
recently  in  action,  870,  871. 
(see  Omw^  Xecf.) 

TRINODA  NECESSITAS,  104,  4^  469. 

TRUSTEES  of  Pariah  property,  966-S87. 
origin  of  the  custom  of  appoialiDg,  267, 

272. 
unsound  teohnical  nle  relating  to,  266- 
272. 
pretended  reason  for,  267*  268. 
oonse<)ueneea  of,  266,  267,  972. 
practice  of  Pariahea, 
269. 
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1*:KnBT£E3.  tuuomid  *i»A>*t.t^i  rule  re- 
lating to,  c<m/ijMf«il. 
Statute  of  Qeo,  III.  o.  12,  to  remedr, 
270. 
nuTow  ooDstmction  of,  970,  S71, 274. 
only  Utterlr  appointed,  269. 
fVequent  iU-enecta  of  appointing,  267> 

972  273. 
responsibilitj  of,  274,  279,  280,  284^  285. 
dutj  of,  284  note,  3H5  note  t. 
zaerelr  in  place  of  Churchwardens,  273, 

aolofy  exist  as  conduits  for  legal  title, 

267,  278. 
bound  to  account  to  the  Farish,  274,  285 

note. 
scoounts  and  audit  must  be  required 

from,  278,  288,  285. 
duties  of  Parishes  in  regard  to  state- 
ments of  accounts  by,  273,  274,  288- 

285. 
how  appointment  of,  affected  bj  6ft  €^. 

Iir  c.  12.  270-272,  287. 
application  of  the  Charitable  Trusts  Act, 

1853.  with  regard  to,  278,  280,  281, 

and  note. 
extracts  firom  minute-books  on,  286,  629, 

536. 
(see   Charitable   Tnute  Act,  and   Fariak 
CkarUiee.) 

TBUTH,  found  by  open  inquiry,  21,  266, 
304,  414  note. 
smothered  by  bureaucracy,  401 ,  414  note. 
gains  no  triumph  by  force,  688. 

TURXPIEE,  difference  between,  and  a 
highway,  334. 
may  sometimes  be  helped  by  Highway 
Hate,  384  note. 

TYTHINO,  the  original  name  of  what  we 
now  call  the  Parish,  16, 16  note,  68. 
also  a  name  for  divisions  of  a  parish,  S3, 
(see  2}ivi*ion».) 

TYTHINQ-MAN,  15,  68, 121,  2S0. 

U. 

UNCEKTAmrr,  mischievous,  10,  617. 

UNIFORMITY  is  not  efficiency,  394. 

UNIONS,  Parishes  swamped  by,  173  note, 
426,  427. 
about  six  hundred  in  England  and  Wales, 

different  sorts  of,  168  note. 
sjstem,  full  of  hardship,  167,  414,  416, 
418,  419,  428. 

a  help  to  bureaucracy,  426. 
proposed  rating  by,  426. 

effects  of,  426,  427. 

UNIT,  the  importance  of  the  Parish  being 
recognixea  and  felt  as  a,  652,  666,  617. 

V. 

VAORANCY)  origin  of,  146. 
encouraged  by  the  proposal  to  abolish 
the  Law  of  Settlement  and  Removal, 
420,  421. 

VALOB  ECCLESIASTICU8,  698. 

VERMIN,  Committee  for  destruction  of, 
281-236. 
socount  of,  232. 
Statute  on,  233. 
later  instance  of,  236. 


VERMIN,  cimHnued. 
charges  in  churchwardens'  accounts  for 
vie  destruction  of,  236  note. 

VESTMENTS,  sold  by  eomeent  qf  the  Pa- 
rish, 608,  619. 

VESTRY,  61-64. 
what  is,  66  and  note. 
how  summoned,  and  by  whom,  53-56, 92, 
116,  136,  159,   191,   311,  367  note, 
668. 
should  be  summoned  at  a  time  the  most 
convenient  for  the  Parishioners,  554. 
should  be  summoned  on  the  request  of  a 
moderate  number  of  the  inhabitants, 
92,  654. 
aU  parishioners  may  attend,  64, 238  note. 
formerlv  held  on  Sundays,  63. 
reason  for  being  held  on  Sunday,  63. 
formerly  held  more  frequently  than  now, 

617no/e. 
due  Notice  of,  necessary,  63  (see  Bjfe- 
Laws). 
under  Sturges  Bourne's  Act,  63. 
how  given,  and  by  whom  signed,  64,  57, 

92. 
what  it  must  contain,  55,  66,  696. 
where  it  must  be  put  up,  65  note. 
printed  copy  of,  should  be  left  at  every 
'house,  o5, 191. 
Church  bell  should  be  rung  for,  67,  439' 
Minister  has  no  power  to  summon,  61 

Motet  92,  311. 
Chairman  of,  chosen  by  itself,  68,  314. 
who  should  be,  68. 
duties  of,  58,  69. 
has  a  casting  vote,  60. 
cannot  control  the  demand  for  a  FoU, 

61. 
cannot  adionm  Vestry,  68,  295  note, 
318,  314. 
adjournment  of,  66, 67, 311  and  note,  4H2. 
Uk  the  assembly  itself,  and  not  in  th« 
Chairman,  313,  314. 
course  of  proceedings  at,  68-61, 481, 482. 
amendments  to  resolutions  at,  482. 
attempts  to  set  up  pretensions  of  Minis- 
ter to  preside  at,  illegal,  68, 292, 326, 
330  (see  Minieter). 
presence  of  Minister  unnecessary,  314, 

822,  324. 
votes  of  those  present  at,  bind,  47,  61, 

60,  584.  585. 
polling  system  at,  bad,  60. 
ezamplea  of  Acts  under  which  votes  to 
be  taken  by  show  of  hands  or  divi- 
sion at,  ujxd  not  by  Poll,  57, 110, 136, 
242. 
votes  should  be  taken  by  division,  61, 62. 

reason  of  this,  61. 
plurality  of  votes  at,  a  recent  innovation, 

63. 
consent  of,  when  needfbl,  101, 102,  111, 
136,  236,  241,  251,  253, 266,  273,  344, 
363  noU,  357  note,  673,  606  (see  Bye 
Law  and  Church- Rates) . 
motion  at,  of  "  the  previous  question," 
481. 
meaning  of,  481. 
how  accounts  to  be  audited  before,  183, 

184. 
should  receive  reports  of  all  committees, 

666. 
resignation  of  a  member  of  a  body  ap- 
pointed by,  must  be  made  to,  25S 
note. 
who  vote  at,  63,  64,  424,  473,  476-478. 
480,660. 
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VE8TRY,  eonibmei. 
bdd  in  the  charch,  63,  Sll,  816,  S18,  487, 

438.  588,  588. 
cftDed  al«o  "  conTocataon'*  And  "  oonren- 

tion,"  62. 
select  (see  SeUet  Vuiry). 
of  eocleaiMtical  dwtncts,  lisre  only  to 
do  with  ckureh  or  dkapel  of  the 
same,  66  note. 
Declarmtory  BiU,  I864,eonoenuiig  powen 
of,  260-263. 

VESTRT  CLEBE,  904-SlO. 
nature  of  the  office,  904. 
reoorde  the  prooeedings  of  the  Pariflh, 

204. 
•ome  Puiahea  without  any,  804. 
the  Vei^trf  wpointa,  204. 
dutira  of,  20a-208. 

ahoold  not  be  of  the  leeal  profeaaion,  905. 
is  responsible  to  the  Vestry,  310. 
removable  bj  Vestry,  301. 
salarr  of,  at  the  pleasure  of  Vestry,  206. 
should  not  hold  the  office  of  Assistant 

Orerseer,  164, 165,  206. 
Poor  Law  Board  hss  no  power  as  to,  906. 
Attempted  interference  with,  by  the  Poor 

Law  Board,  308,  209. 

VESTRT  CLERK'S  ACT,  208-210. 
provisions  of,  208,  209. 
adoption  of,  in  any  parish,  should  be  re- 
sisted, 209. 

VILL,  the  same  as  the  Parish,  or  a  division 
of  the  parish,  16,  21,  24,  38,  68,  547. 
(see  DivitUnu.) 
characteristics  of,  37, 38  note. 
•  separate  constable  the  criterion  of  a 
separate,  16  notst  120. 

VILLEINS,  used  to  take  a  part  in  the 
Affairs  of  the  neighbourhood,  36,  52, 
474. 
meAuing^  of  the  word,  52  note. 
illustrations  of  part  taken  in  publio  af- 
fiurs  by,  474  note. 

VISITATION  (see  Articlee  ^  rieit€aion) 

"  VISITOR,"  under  Gilbert's  Act,  176. 

VOTERS  At  Vestries,  who,  63, 64, 136  note* 
478,  480.  561. 
At  PArliAmentAiy  elections,  duty  of  Over- 
seers AS  to,  156, 157. 

VOTES,  Acts  under  which  they  must  be 
tAken  At  meeting,  end  not  I^  Pdl,  67, 
110. 136,  242. 
plurality  of  (see  Stmrgee  Boutme*»  Act). 

VOTING,  the  proper  mode  of,  60-62,  483- 
485. 
how  to  prevent  fictitious,  478,  479. 
(see  FoU.) 

VOUCHERS  for  pAyments  And  receipts, 
186. 

W. 

WAGES,  of  Members  of  PArliament,  aa- 
sessment  of,  on  Parishes,  30. 
of  Parish  Priest,  517. 

WAR,  forces  for,  rused  by  Parishes,  18. 
(see  Armour.) 

WARDS,  division  of  Parishes  into,  for 
election  of  GuardiAos,  173. 


of  dst- 


WARDS, 

under  aeveral  late  Acts,  _ 
stead  of  useful,  34  note. 
great  need  of  ap^jing 

man.  into,  85  nots,  6l ,  617. 

WASH-HOUSES  (i 

WASTE  LAND,  Sale  am! 
465, 467,  46S.  531,  6SA. 
origin  of,  tt  side  otromd*,  407- 
oonditaons  of  endoasre  <£,  4S7,  46cs  ^^: 
note. 
composition  for,  631. 
(tee  Land.) 

WASTE-LAND  FUND.  464^  5S5,  SSL 

WATCH  AND  WARD,  Z6&-S99. 

Committee  for,  230. 

various  nnmes  for  the  chief  offieer  d^  ^ 

ADomAlous  stAte  of  preeent  Law  cpae, 

366.  ^^ 

constitntaonAl  prineipleA   ab    to,  ksaed 

upon  responaibQity,  866. 
true  system  of,  366  noie. 
articles  of  inquiry  as  to,  368,  S7S  noie, 

y!4note. 
principle  of,  carried  out  by  Corams^^i 

Inqneats,  372.  374,  398. 
(see  CbroHcr's  Tmfmenie.} 
proposed  National  Pohoe,  aa^  Cny*«- 

Appointed   Public  Praseenton,  ia> 

stesd  of,  885-893, 397. 
(see  QmetabU  end  Conetaimimy.) 

WATCHING  AND  LIGHTING  ACT. 
(see  Li^Uing,  etc.,  sod  Inepeetore,  eCr ) 

WATER  SUPPLY,  251,  25S. 

WAX-SILVER,  507  note. 

WATMBN,  509.  510. 

WAYWARDEN,  104, 509  noU, 

WESTMINSTER,  first  Statute  at,  12S. 

WEX-SILVER,  503,  507  not*. 

WHIPPER,  A  PArish  ofHoer  naxnied  ia  oU 
PArish  records,  518. 

WILLIAM  THE  CONQUEROR,  xM4hod 
pursued  by,  as  to  Uws  of  England,  S9l. 

WINCHESTER,  Statute  of,  45, 105, 133, 
338,  518. 

WITCHES  conveyed  away  by  tiie  PAriali, 
521. 

WRIT  ad^KoddasMNMi,  what,  354.  SlSrnie. 

WRIT  ad  inquirendmm,  618  noU,  691  met*. 

YARD-LAND,  what,  613  note. 
rates  reckoned  by  the,  512,  514. 

YEAR  BOOKS,  points  aflBnnad  ia,  396, 
297. 
^aoes  cited  in, 
Edward  II.  [TJ  679.  [8]  57». 
EdwArd  III.  [8]  16,  (^i]  47,  49,  56, 

178.584. 
Edward  IV.  [4]  84  note,  [8]  78,  Si, 

[211586. 
Henry  TV.  £111  69, 77,  297,  821. 


Henry  VI.  p«i  69.  [37 1  69, 71. 78, 
~  my  VII.  [flQ  831.  4K.  440,  [11] 
ri23  78,  90,  99,  267.  297,  pS]  101, 


Henry  VIL  [8(1831 
-^---1,90,-- 
!1]4« 
Henry  VIIL  [26]  83,  87. 
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INDEX  TO  WOEKS  AND  AUTHOES  CITED. 


.Slfrio,  Canons  of,  flOO. 

▲nfflo-Sazon  Gospel,  190. 

AxonsBoloffia,  603. 

Articles  of  the  Cboroh,  624. 

A-thelstan,  Laws  of,  474  nots. 

Athon's  Conunenturr  on  Canons,  598,  002. 

AnbreT's  Wfltahire,  496,  607. 

Ayliflb'^s  Farergon,  86, 81, 197,198,  S05, 306, 

820,322,488,447,646,626. 
BaooB,  KoTum  Oreanumj  2. 
Adranoement  orLearmng,  3. 
De  Aogmentis  Sdentiamm,  8. 
The  Use  of  the  Law,  371. 
Cases  of  Treason,  122. 
"Baoon's  Abridgment,  196. 
Bath  and  Wells,  Bishop  of  (1833),  499- 
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(3)  cap.  iii.,  602. 


IS)  Statute  u.  cap.  ii.,  29. 
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(85)  cap.  iv.,  514,  663.  ...    ^^ 
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the  lar^  folio  edition  of  the  statutes,  published  by  the  Beoord  Commission,  havmff  been 
the  one  used ;  in  which  edition  the  chapters  of  man^  statutes  are,  vezy  injudicious^,  and 
much  to  the  inconvenience  of  those  who  consult  it,  frequently  thus  vuied  from  Uiose 
given  in  the  common  editionB  of  the  Statutes. 

2h2 


678 


TABLE   OF   STATUTES   CITED. 


(12)  Stotate  ii.  c&p.  xriii.,  190. 
Gaobob  I. 

(9)  c»p.  Tii.,  148,  S36,  238  n0ie,  270,  ill. 
Gbokgb  II. 
(3)  cftp.  xiz.,  447 ;  otp.  xzix.,  411. 

(17)  cap.  iii.,  661,  670;  cap.  xxxrii.  469, 
644 ;  cap.  zxxriii.,  149, 162, 158,664, 
679,  680. 

(24)  cap.  xliT.,  131. 

(25)  cap.  ziix.,  374, 876,388;  cap.  zxxri., 
155,680. 

(26)  cap.  xix.,  130. 
(29)  cap.  zzxTi.,  466. 
(31)  cap.  xli.,  466. 

Gbobob  III. 

(13)  cap.  Ixzriii.,  109,  246;  cap.  Izzzi., 
466. 

(18)  cap.  zix.,  131. 169,  681. 

(22)  cap.  Ixxxiii..  166, 167, 168, 175, 137. 
(25)  cap.  zxxvi.,  130. 
f33)  cap.  zzxT.,  176. 
(35)  cap.  ci.,  411,  628. 
(38)  cap.  T.,  611. 

(41)  rap.  ix.,  176;  cap.  zxiii.,  668,  667, 
579 ;  cap.  ciz.,  465,  548. 

(42)  cap.  zc,  130. 

(43)  cap.  ziz.,  612 ;  cap.  liz.,  S36 ;  cap. 
zciz.,  611,  612. 

(48)  cap.  IzzT.,  154, 169,  448. 

(49)  cap.  czziT.,  411. 

(5(>)  cap.  zli.  130 ;  cap.  zliz.,  158. 
(62)  cap.  ezhi.,  457,  458. 

(53)  cap.  czzvii.,  696. 

(54)  cap.  zci.,  149 ;  cap.  ebcx.,  411. 

(58)  cap.  zIt.,  41,  66,  200,  448,  583,  696; 
cap.  Ixiz.,  53,  54,  65,  60,  62,  65,  323, 
476,  477,  487,  652;  cap.  Izz.,  130, 
165. 

(59)  cap.  xii.,  150, 161, 159. 162, 163, 164, 
180,  181,  236,  287.  239,  270,  271,  272, 
274,  276,  279,  285.  286,  313,  324,  476, 
480.  562,  577,  578,  579 ;  cap.  Izzzr., 
476,  477,  479,  552 ;  cap.  czzzIt.,  41, 
66.  196,  200,  696. 

GXOBGB  IT. 
(1  &  2)  cap.  zziii.,  465. 
(3)  cap.  Ixzii.,  66,  447,  683. 


(4)  cap.  m.,  448. 
(6) 


cap.  xzz^i.,  696 ;  cap.  Izxziii.,  ISO ; 
cap.  IzxzT.,  166, 169. 

(6)  cap.  zxzii.,  612;  ci^.  1.,  166,  219. 

(7)  cap.  IziT.,  131,681;  cap.  Izzzir.,  218. 
(7  k  8)  cap.  zzvii.,  123,  129,  396;  cap. 

zxxi.,123. 
(9)  cap.  zzxi.,  131 :  cap.  Izi.,  130. 
(11  Geo.  IV.  ft  1  Wm.  IV.)  cap.  Ixri., 
467. 
William  IV. 

(1)  cap.  xzi.,  91. 

(1  &  2)  cap.  xzxTui.,  66,  447;  oi^.  zU., 
132;  cap.  zlii.,  270,  466;  cap.  liz., 
270;  cap.  Iz.,  54,  240-243,  351. 

(2)  cap.  zlii.,  270,  465. 

(2  k  3)  cap.  Ixzii.,  123,  396. 

(3  &  4)  cap.  zzz.,  662;  'cap.  zzxr.,  466 ; 
cap.  Ixxxvii.,  466 ;  cap.  zc,  38,  54, 
67,  64,  126,  136-140,  244^  324,  406, 
408,578. 

(4  &  5)  cap.  UxTi.,  64, 153, 164, 156, 168, 
169, 162, 164, 166-177,  271,  411,  419 
581 ;  cap.  Izzzt.,  130. 

(5  ft  6)  cap.  zz.,  611 ;  cap.  zliii.,  182 ; 
cap.  1.,  51,  57,  100-114,  115,  150, 
179,  181,  208,  219,  244-246,  249.  335, 
337,  339,  340,  340,  850,  853.  356-358, 
360,  361,  561,  567,  568.  569;  cap. 
Izii.,  91 ;  cap.  Iziz.,  176,  271 ;  cap. 
Izzri.,  133,  478. 

(6  &  7)  cap.  Izzzv.,  169,  467,  468;  cap. 


Izzzri.,  168,  451,  457,  581;  e^ 
Ixzxiz.,  383;  cap.  xcrL,  5SB,  5/.. 
579 :  cap.  exv.,  465»  54S. 
(7  Wm.  IV.  A  1  Vict.)  cmp.  xxfi.,  186,  IW, 
457,  581;  c^.  zIt.,  M,  64;  cap. 
Izriii.,  374;  cap.  Ixix.,  548;  ca;. 
Izzzi.,  155,  580. 

ViCTOBIA. 

(1)  cap.  Izzziii.,  197. 

(1  ft  2)  cap.  Izzz.,  132,396;  cap.  cn^SS, 

66;  cap.  orii.,  41. 
(2  ft  3)  cap.  zhrii.,  128 ;  cap.  Trii.,  54? : 

cap.  IzzziT.,  162, 163.  164,  ISO,  ftio; 

cap.  zciii.,  127, 13S.  140. 
(3  ft  4)  cap.  ZT.,  548 ;    cap.  zxri.,  4^^, 

548;  cap.  I.,  133;  cap.  Ix..  611,447; 

cap.  In.,  154 ;  can.  faarii.,  277 ;  ca; 

Izzx.  576 ;   cap.  IzxxriiL,  127,  I3i, 


140;  c^.  zdi.,  457,  460. 


cap.  ciz.,  125.  126, 127,  128,  128, 1^. 

159,219,581. 
(6)  cap.  ZTiii.,  166. 167, 158,  165.  581. 
(6  ft  7)  cap.  zxxTi.,  562;  cap.  xxxm., 

155;  cap.  Izzziii.,  381. 
(7  ft  8)  cap.  liz.,  198 ;  ^p.  ei.,  34  mmir, 

99, 101, 152,  154,  156,  158, 15»,  IflS. 

163,  166,  168,  170, 171, 173, 190, 1S1. 

185, 186,448,549, 581;  cap.cxiL.  154. 
(8  ft  9)  cap.  zz.,  33 ;  cap.  Ixx.,  447 ;  cap. 

czriii.,  466,  548 ;  cap.  cxxwL,  589. 
(9  ft  10)  cap.  Izvi.,  411 ;  cap.  Itt.,  465, 

470;  cap.  Ixziii.,  548;    cap.  Izxit., 

66,  249-251.  259. 
(10  ft  11)  cap.  Izi.,  65,  240-a6l ;   cap. 

czi..  466. 
(11  ft  12)  cap.ziT.,  133;  cap.  xxzi.,  412 : 

cap.  Ixiii.,  115,  346,  401,  402 ;  cap. 

zc,  157, 158 ;  cap.  zci.,  158, 159, 1^ 

681;  cap.  zcix.,  466;  cap.  ex.,  412, 

448  :  cap.  czziii.,  340. 
(12  ft  13)  c^.  viii.,  151 ;  c^.  law.,  179, 

580 ;  cap.  xzzv.,  245,  247;  cap.  zlr., 

412;  cap.  Ixzxiii.,  36,  466,  470,  Ms ; 

cap.  ciii.,  448. 
(13)  cap.  zz.,  125. 128. 
(13  ft  14)  cap.  lii..  255;  cap.  fiS.,  5&1 : 

cap.  iTii..  54,  208,  209;  cap.  zctz., 

480.  552, 578,  579. 
(14  ft  15)  cap.  zi.,  176 ;  cap.  zir.,  157 ; 

cap.  zxziz.,  578,  579;  cap.llii.,  466; 

cap.  zcrii.,  66;   cap.  cr.,  ITi^  171, 

412. 
(15  ft  16)  cap.  L,  ISO;  cap.  Izxix.,  36, 

466,  548;  cap.  lxxzi.,51,  190,  153, 

160,  574;    cap.  Ixxxir.,   251;    cap. 

IzzzT.,  51,  64,  65,  255,  447,  44»,  4&», 

605,625. 
(16  ft  17)  cap.  IzT.,  478,  479,  563 ;  cap. 

Izziz.,  158 ;   cap.  zcrii.,   130,   15i : 

cap.  c,  40f ),  581 ;  cap.  czzxiii.,  ISU ; 

cap.    cxxziT.,  255,  447,  625;    c^. 

czzzvii.,  277-283. 
(17  ft  18)   cap.  lii.,  384;    cap.  Ixzxr., 

611 :  c^.  bccxTu.,  255, 447, 446  ;  cap. 

xoni.,  466,  471,  548;  cap.  civ.,  123, 

130,  154,  396. 
(18  ft  19)  cap.  zi.,  103 ;  cap.lxz.,  57,65, 

252-264;  cap.  czz.,  54, 64,  243 ;  cap. 

ozzi.,  141, 158, 248,341,343.346;  cap. 

ozziv.,  61,  66,  277,  284,  285;  otp. 

cxrvii.,  61,  438,  412;  cap.  czxriii., 

265.  447,  449, 460. 
(19  ft  20)  cap.  1.,  277.  290 ;  cap.  Ixir., 

284,  235;   cap.  Izix.,  127,  132,  140, 

385 ;  cap.  ciT.,  39-42  Mfo,  65  mote, 

66,  196,  442,  447 ;  cap.  exiz.,  457. 


679 


TABLE  OF  EEPOETS  AND   CASES  CITED. 


(The  eontraetion  used  in  quotimff  ike  Beporti  i$  put  between  brackete  c^ftereadi,  in  the 

following  Table.) 


(a)  BEFORTS. 

Adolphna  and  Ellis  [A.  k  E.l,  i.  290,  311, 

473 ;  ii.  665 ;  iii.  91,  93,  318,  403 ;  It. 

102,  116,  271,  596 ;  v.  61,  62,  193,  596, 

596,  6()6;  vi.  151,  158;  vii.  166,  548; 

Tiii.  61 ;  ix.  38,  HI,  162, 163, 168,  180, 

271 ;  X.  258 ;  xi.  59,  80,  62,  167,  174, 

665,  668,  606;  xii.  56,  58,  62,  100, 154, 

164,  271,  2W,  801,  448. 
Anstrather,  611,  613. 
Atkyns,  473. 
Barnewall  and  Adolphna  [B.  A  Ad.]»  i-  91, 

129;  ii.  66,  90,  92,  335,  583,  6^,  695; 

iii.  405  ;  V.  335,  360,  361. 
Barnewall  and  Aldenon  [B.  &  Aid.],  i. 

354;  ii.  131,334;  iii.  294,315,  320. 
BarnewaU  and  Creiwwell  [B.  k  C],  i.  218, 

473,  479 ;  iv.  61,  271, 334,  473 ;  v.  271 ; 

▼i.  364 ;  Tii.  166,  289  j  Tiii.  91,  272 ;  ix, 

267 ;  X.  26-t,  270. 
BeaTan,xiii.  272. 

Bingham  [Bing.],  i.  488  ;  ii.  488 ;  iii.  488. 
Bingham's  New  Cases  [B.  N.  C],  iv.  271 : 

V.  153. 
Blackstone,  Henry,  ii.  100. 
Bote,  27. 
Burrow,  27,  37,  89,  90,  198,  327,  359,  469, 

480. 
Campbell,  iii.  334,  359,  361. 
Caldecott's  Settlement  Cases,  473. 
Carrington  and  Paine,  ii.  859. 
Carthew,  81. 
Chitty,  488. 

Clark  and  Pinnelly  [CI.  ft  Fin.],  801. 
Coke,  ui.  370,  388,  396 ;  iv.  888,  396 ;  v.  47, 

52,  425,  464,  473,  582,  607 ;  viii.  121, 

178,  441,  563 ;  ix.  369 ;  xi.  178,  663 ; 

xiu.  71,  74,  85, 96,  199,  200,  293,  454, 

546. 
Common  Law,  154. 

Common  Pleaa  [C.  B.],  iii.  271 ;  iv.  469. 
Cowper,  195. 
Croke   (Elizabeth)   fCro.  Elia.],  78,  100, 

548  ;  (James)  [Cro.  Jao.],  82,  91, 100, 

101,  202,  439;  (Charles)  [Cro.  Car.], 

37.  38,  51,  91, 151, 152,  369,  469,  686, 

807. 
Crompton  and  Jervis  [C.  &  J.],  ii.  273, 618. 
Curteis,  589.  806. 
Douglas,  468. 
Dowling  and  Lowndes  [Dowl.  &  L.],  436, 

Dowliug's  Practice  Cases  [Dowl.],  iv.  91, 

272;  vii.  273. 
East,  vii.  153,  312,  485 ;  viii.  153;  xi.  850, 

875;  xii.  102,  565;  xiii.  341. 
Espinasae  [Esp.],  52,  821,  478,  480. 


Exehemier  [Exoh.],  iv.  198;  ix.  161, 164;  x. 

IDA'S 

Fortescue,  295,  312,  313,  316. 

Glanville's  Beports  of  Cases  in  Parliament, 

473. 
Haggard,  446. 
Hardres,  82,  91. 
Hobart,  446,  583. 
House  of  Lords'  Cases  [H.  L.  Ca.],  66, 

594. 
Jacob  and  Walker,  285. 
Jones,  Sir  W.,  468. 
Jurist,  i.  388 ;  iii.  271 ;  ix.  100,  272 ;  x. 

488;  xiii.  164,  165;  zvi.163,834;  xviii. 

38,  152. 
Kay,  i.  59. 

Eeble.  ii.  195 ;  iii.  647. 
Law  Journal,  Queen's  Bench  [L.J1.,Q.B.], 

xvii.  56,  58,  59,  61,  62,  154,  473  :  xviii. 

57,  186;  xix.  546;  xxi.  271 ;  mv.  198, 

350. 
,   Common   Pleas   [Law  Jl., 

C.B.],  xviii.  165. 

-,  Exchequer  [Law  JL,  Exoh.], 


ix.  128 ;  xvii.  16, 33 ;  xix.  42, 102, 169; 
xxiv.  128. 

Magistrates'  Cases  [Law  Jl., 


M.  C],  X.  149 ;  xvi.  64, 169 ;  xix.  174; 

XX.  167,  174;  xxi.  448;  xxiii.  97,  186, 

481,  596. 
Law  Times,  xxvii.  404. 
Lee's  Cases  temp.  Hardwicke,  75,  79,  311, 

314,  606. 
Levinz,  i.  302,  305;  ii.  194, 196. 
Lewin's  Crown  Cases  [Lewin  C.  C],  ii. 

334. 
LutwTch,  446. 
Maddock,  v.  606. 
Manning  and  Granger  [M.  k  G.],  i.  59 ; 

iii.  581;  v.  102;  vii.  341. 
Maule  and  Selwyn  [M.  &  S.],  596. 
Meeson  and  Welsby  [M.  AW.],  ii.  206 

iv.  271 ;  viii.  271;  x.  137, 859,  438 ;  xi. 

272,  350;  xii.  272  ;  xiii.  271,  438 ;  xvi. 

55  405  446. 
Modern  [Mod.],  i.37,  50,  54,  56, 60, 78, 92, 

120,  405,  441,  558,  696,  597 ;   ii.  68, 

568 ;  iv.  152 ;  vii.  101,  194,  198,  4.% ; 

viii.  90,  91,  2:58;  xii.  77,  90,  446,  623. 
Moody  and  Malkin,  130. 
Moore  (Sir  F.),  439. 
Moore's  Privy  Council  Cases  [M.  P.  C.C], 

436, 447,  695,  596,  597,  80B. 
Nolan,  i.  876, 379. 
Noy,  82. 
Peake,  474. 
Philttmore,  440. 
Popham,  436. 


680 


BEPOBTS   AKJ)   CABE8   CITED. 


Bsrom,  eomHiuud. 
Price,  611. 
Qoeen's  Bench  [Q.  B.l,  i.  US,  170,  174> 

S72 ;  ii.  448.  fi66  ;  in.  69. 167,  58S,  686, 

697  :  W.  66,  403;  T.  127,  ISl ;  Ti.  469; 

Tii.  272  J  Tiii.  100,  271,  272,  861;  ix. 

646;   X.  876,  888,  697;  xi.  860;  xii. 

689,  686;  xiii.  66,  162,  884;  xr.  834, 

860;  XTi.  861;  xrn.  241. 
BaTmoDd,  71,  77,  90, 816,  884»  666,  677. 

aSjk^'CSalk.],  18,  40. 71, 91, 821, 886, 860, 

879,  436.  446,  461. 468,  478. 
8«ind«ra,  469,  478. 
S»y«p,  27.  87. 
Slower,  11.  61,  468. 
Stdarfln,  469. 
SimoDt,  871. 
Starkie,  469. 
StnaM,  87,  64,  68,  71,  82,  90,  91,  92,  99, 

100, 149. 162,  194^  196,  208,  218,  296, 

811,  818,  868. 
Taunton,  iii.  192 ;  t.  860. 
Term,  i,  16,  27,  87:  iii.  99,  162,  167.  388  ; 

iT.  218,  258 ;  T.  205,  696 ;  n.  122. 
Vanf^han,  464. 
Yeniri«.  91,  101, 195. 
YcMT,  473. 
WillM.  447. 
WiUianu.  Peer«,  102. 
Year  Books  (see  Ttar  Bookt  in  Index). 
Yelrerton,  361. 
Young  and  Collier,  271. 


(5)  CASES  CITED.t 

Abeor  e.  French,  468. 

Alderman  v.  Neate,  271. 

Aldred'a  Caae,  359. 

Allaaon  r.  Stark,  271. 

Allen  V.  Pierce,  128. 

Andrews  c.  Cawthome,  447. 

Andrews  v.  Walker,  446. 

Anonymous,  436, 488. 

Annealey,  exparUf  271. 

Aston  V.  Castle  Bromwidi,  688. 

Atkins  o.  Davis,  473. 

Attomey-Oeneral  e.  Dalton,  272. 

Att.-Oen.  V.  Lewin,  271. 

Att.-Gen.  v.  Lorer,  526. 

Att.-Oen.  V.  Luton   Board  of  Health, 

888.» 
Att.-Oen.  V.  Parker,  478. 
Att.'Oen.  e.  Slater,  271. 
ATenell  o.  Croker,  ISO. 
Beechej  v.  Quentery,  137. 
Bennett  e.  Edwards,  165. 
Berry  e.  Banner,  474. 
Blacket  c.  BUxard,  257. 
Boyfleld  v.  Porter,  341. 
Braintree  Case,  50,  75. 818, 694. 
Bromsgrore  Caae,  486. 
Brown  e.  Palfiry,  647. 
BuUen  v.  Parker  and  Parishionen  of  Great 

Baddow.  441. 
Burder  r.  Veley,  694. 
Bumby  o.  Billet,  405. 
Burton  e.  Henson,  488. 
Cambridge  Union,  in  re,  168. 


Campbell  v.  Maond,  61,  62. 
Canafield  e.  BlenkiBaap,  198. 
Cantrell  v.  Windsor  Unioii,  STL 
Cair  p.  Moatfn,  42. 
Chambera  v.  Jonea,  169. 
Coekbnm  e.  Harrey,  66, 663,  56S. 
Cooper,  cxjparfo,  478. 
Cundit  V.  Fknner,  201. 
Cnat  r.  Armstrong,  Iffl. 
Dale  r.Pollanl,  697. 
Danes  e.  Williama,  861. 
Dawson  v.  Williama,  606. 

Denham  v.  Dalham,  37*      

Deptford  v.  SketeUy,  271*  973. 
Doe  0.  Barnes,  100,  t7i. 

V.  Benham,  272. 

V.  CockeQ,  271. 

r.  Foster,  871. 

V.  Gower,  271. 

V.  Hampson,  489. 

«.  Hfley,  270,  271. 

V.  Mace,  271. 

«.  Boe,  272. 

e.  Terry,  271. 

e.  Webster,  271. 

Dolby  V.  Bemington,  646. 

Douglas  V.  Clark,  681. 

DoTeton,  ex  parte,  61,  826. 

Duke  of  BnUand  v.  BaciliaOTe,  646. 

Dunbar  e.  Boxburghe,  801. 

Duncombe's  Case,  469. 

BllioU  c.  South  DoTon  Baflway  Co.,  16, ' 

Bit  V.  lalington  Burial  Board,  69. 

Eaoott  V.  Martin,  436,  447. 

Farlar  v.  Cheeterton,  606. 

Faulkner  v.  Elcar,  51. 

Fearon  o.  Webb,  478. 

Pitch  V.  Fitch,  52,  473. 

FumiTell  e.  Coombea,  103. 

GanTiU  e.  Utting,  100,  272. 

Gilbert  v.  Buszu^d,  446. 

Goddoy  c.  Michel,  548. 

Godfi^'s  Case,  563. 

Golding  9.  Fenn,  239,  299. 

Gouldsworth  v.  Kni^^t,  27S. 

Griealey's  Caae,  563. 

Grifiln  V.Ellis.  006. 

Henn's  Caae,  468. 

Herdon's  Case,  388. 

Hilton  V.  Pawle,  38, 151, 162. 

Hindson  e.  Kersey,  174. 

Holland  v.  Lea,  161. 164. 

Home  V.  Widlake,  361. 

Hubbard  v.  Penrice,  88. 

James  v.  Green,  122. 

James  v.  Tutaey,  61,  686, 607. 

Jeffrey's  Caae,  52, 426, 47S,  683. 

Jermyn's  Case,  802. 

Jonea  v.  Hughea,  108. 

Joyce.  exparU,  481. 

Laocheater  e.  Frewer,  488. 

Lancheater  v.  Thompson,  608. 

Lanchester  c.  Tucker,  488. 

Lane  v.  Cobham.  153. 

Lawrence  o.  Hedger,  192. 

Le  Cren.  export*,  486,  481. 

Lee's  Case,  302,  806. 

Leigh  V.  Chapman,  478. 

Leman  o.  Goulty,  99. 

Liddell  e.  Westerton,  489,  464,  508. 


*  Some  cases  cited  in  this  work,  of  which  this  is  one,  had  not,  at  the  time  these  pagrt 
passed  through  the  preas,  appeared  in  the  ordinary  Books  of  Beporta.  In  erety  aDrii 
instance,  the  date  of  the  case  is  giyen,  so  that  it  will  readily  be  found  in  any  of  the  ordi- 
nary Reports  since  published. 

t  Some  cases,  fVom  Coke  and  the  older  Beporters,  are  not  cited  by  name,  but  by  tht 
page  of  the  Reporter.    These  will  be  found  in  the  preceding  list. 


SEPOBTB   AlTD   CASES   CITED. 


681 


Casbb,  eonHnued, 
rxrtre,  ex  parUf  91. 
SJcOfthey  v.  Alston,  205. 
3f  artin  v.  Natkin,  102. 
Mawley  v.  Barbet,  321,  480. 
Sf  OM  V.  Thorndy,  lOS. 
:NewK>m  V.  Baldiy,  436. 
:NioholB  V.  Walker,  38, 161, 163. 
Oldaker  v.  Hunt,  338. 
Olive  o.  Ingram,  194. 
Ormerod  v.  Chadwick,  55,  66. 

Paddington  Charities,  m  rv,  271. 

Pears  v.  Green,  285. 

Peart  v.  Westgarth,  87. 

Penny  v.  Slade,  163. 

Peny  v.  Fitshowe,  361. 

Peter  v.  Clarkaon,  341. 

Phillibrown  o.  Byland,  288. 

Phillips  V.  Pearce,  271. 

Piggott  r.  Bearblock,  595. 

Pindar  v.  Barr,  193. 

Pitt  V.  BTans,  198. 

Plnmer  v.  Bentham,  327. 

Points  V.  Attwood,  164, 166. 

Poole  V.  Huskinson,  360. 

R.  V.  Abney,  596. 

—  V.  Adlard,  473. 

—  r.  Archdeacon  of  Chester,  396,  311. 

—  V.  Basset,  241. 

—  V.  Bellringer,  267. 

—  V.  Best,  64. 

—  c.  Bird,  131. 

—  V.  Bolton,  272. 

—  V.  Braintree,  174. 

—  r.  Brecknock  Canal  Co.,  403. 

—  0.  Brightside  Bierlow,  ^4. 

—  V.  Brightwell,  268. 

—  o.  Bristol  Railway  Co.,  403. 

—  p.  Barder,  218. 

—  V.  Bush,  38,  111. 

—  V,  Byrom,  696. 

—  V.  Cambridge  Union,  163, 168,  305. 

—  V.  Carmartnenshire,  376,383. 

—  V.  Chelmsford,  127, 181. 

—  p.  Clarke,  379. 

—  V.  Clayton,  152. 

—  p.  Corfe  Mullen,  91, 139. 

—  p.  Crook,  696,  597. 

—  p.  Cross,  359,  361. 

~  p.  Dalby,  683,  685,  697. 

—  p.  Deronshire,  335. 

—  p.  D'Oyley,  58,  62,  294,  295,  301. 

—  p.  Dursler,  596, 606. 

—  p.  East  Mark,  860. 

—  p.  Eaton,  488. 

—  p.  ErisweU.  383. 

—  p.  Essex,  354. 

—  p.  Ernsbam,  67, 136. 

—  p.  Fleoknow,  469. 

—  p.  Fordham,  566,  568. 

—  p.  Fouch,  565. 

—  F.  Fox,  448. 

—  r.  Gloucester,  695. 
--  r.  Greene,  163,  824. 

—  p.  Gregory,  361. 

—  p.  Hall,  218,  473,  479. 

—  p.  Hsworth  (Bradford),  102,  665. 

—  V.  Head,  480. 

—  r.  Horton,  16,  37. 

—  V.  Hunt,  IM,  186. 

—  p.  Jones,  218. 

—  p.  Kensington,  154,  473. 

—  V.  Kent,  876. 

—  V.  Keynshsm,  62. 

—  p.  Lambeth,  61. 

—  r.  Lancashire,  836. 

—  p.  Leake,  350. 

—  p.  Leigh,  152, 167. 


R.  V.  Lordsmere,  334. 

—  p.  Maidenhead  Board  of  Health,  40S. 

—  p.  Marriott,  56. 

—  p.  Middlesex,  27,  37,  91,  93,  378,  341, 

4(4,569. 

—  p.  Moseley,  218. 

—  p.  Neil,  869. 

—  p.  Netherthong,  334. 

—  V.  Newington,  56,  58,  69,  61,  62. 

—  p.  Norfolk,  376,379. 

—  p.  Oldham  Union,  169. 

—  p.  Oxfordshire,  834. 

—  p.  Palmer,  153. 

—  p.  Pembroke,  596. 

—  p.  Petrie,  360. 

—  V.  Poor-Law  Commissioners,  162,  163, 

167, 174, 180, 805. 

—  V.  Poynder,  218,  473, 479. 

—  V.  Preston,  334. 

—  p.  Round,  102, 115. 

—  p.  Rufford,  152. 

—  V.  RnsseU,  354. 

—  V.  Sarille,  131. 

—  p.  Sharpley,  38, 40, 41, 152. 

—  p.  Showier,  37. 
~  p.  Sillifant,  695. 

—  p.  Sparrow,  149. 

—  p.  Spencer,  480. 

—  p.  Stafibrdahire,  97, 136, 149. 

—  p.  Stewart,  154,  448. 

—  p.  Stoke  Damerel,  193. 

—  V.  Stoughton,  469. 

—  p.  St.  Clement's,  100. 

—  p.  St.  George's,  Hanover  Square,  334, 

611. 

—  p.  St.  Margaret,  696. 

—  p.  St.  Pancras,  69,  60,  62,  478. 

—  p.  Strand  Union,  163. 

—  p.  Surrey,  150.       * 

—  p.  Todmorden,  170. 

—  V.  Vann,  448. 

—  p.  Warwickshire,  168. 

—  p.  Watts,  166,  360. 

—  p.  Welbeok,  37. 

—  p.  West  Riding,  113. 

—  p.  Whipp,  56. 

—  p.  Willnuns,  91. 

—  p.  Wflts,  885. 

—  p.  Winchester,  812,  485. 

—  p.  Wittingham,  154. 

—  P.  Wix,  90,  92,  595. 

—  p.  Yorkshire,  161. 
Roberts  p.  Hunt,  860. 
Rogers  p.  Davenant,  60,  66,  696. 
Rndd  p.  Foster,  152. 

Rugby  Charity  p.  Merryweather,  350. 

Rumball  p.  Munt,  371. 

Rcadding  p.  Lorant,  56. 

Smith  p.  Adkins,  271. 

Smith  p.  Deighton,  596, 697. 

Southunpton  Dock  Co.  v.  Richards,  69. 

Sprot  p.  Powell,  488. 

Spry  p.  Gallop,  446,  447. 

Starkey  p.  Barton,  439. 

Starky  p.  Watlington,  321. 

Steel  p.  PriokeU,  469. 

Still  p.  Palfrey,  589. 

Stoughton  p.  Reynolds,  68,  295  note,  310- 

815,  316,  322. 
Stutter  p.  Freston,  91, 100. 
Tarrant  p.  Hexby,  198. 
Tattershall  p.  Knight,  440. 
Taylor  p.  Deny,  5-fe. 
Tawney's  Case,  666,  577. 
Taylor  p.  Whitehead,  468. 
Teather,  ex  parte,  174. 
Tone  Conservators  p.  Ash,  864. 
Topsal  p.  Ferrers,  446. 
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BEP0&T8  ASJ)  CASES   CITED. 


Tomer  «.  BspiM.  100. 

Tiini«r  V.  BhefBeld  uid  Botheriiun  Bail- 

w»y  Co^859. 
Uthw»tt  V.  Elkiiii,  871. 
YmicIuui  v.  Attwood,  406,  597. 
Waldron  r.  Botcmiriot,  87»  190. 
Wud  V.  CUrke,  972. 
Wanifli^i  Case,  83. 
"SVmjtm  V.  Oarman.  61. 
WennKrath  r.  Coluns,  816. 
Weaterton  v.  liddaU.  489. 
Weat  London  Bailwaj  Co.  v.  Barnard,  59. 


Wliite  V.  Hm,  489. 
Wfloook  «.  Windaor,  406. 
WMbore  «.  Bainford,  373. 
WiUanaon  v.  Malin,  878,  618. 
Woodcock  V.  Gibaon,  371. 
Woodward  v.  Makcpaaoe,  486, 438. 
Woodier  «.  Hadden,  850. 
Wootton, ««  parte  Tnhahitanti  ci,  611. 
Wortk  V.  Newton,  163. 
Worth  V.  TerrinctOD,  488. 
WBaon  a.  M'Matli,  294^  815,  318,  SSS, ». 


THE   END. 


70BV  XDWABD  TATLOB,  PMVTXI, 

S.ITTI.B  Qcsax  nuMwt,  LurooLv'a  urv  yulbb. 


WOBES  BT  THE  SAME  AUTHOB. 

Lately  published^  in  one  vol,,  12mo,  price  5«., 
PRACTICAL  PEOCEBDINaS  FOB  THE 

REMOVAL   OF  NUISANCES 

AND  EXECUTION  OF  DRAINAGE  WORKS 

nr  ETEBY  FABISH,  TOWIT,  ASH  PLAOB  IS  BNGLAITD  AKS  WAIA8, 

WDBB  THB 

NUISANCES*  EEMOVAL   ACT,   1856, 
(18  Aim  19  YiOT.,  OAF.  121,)  Ain>  bt  othsb  covbsb  op  law. 

QSSitfr  ^merotts  JFonns, 

And  Complete  Instructione  for  the  Conduct  qf  Parish  Committees, 

TO  WHICH  18  ASDZD, 

THE  DISEASES'  PREVENTION  ACT,  1856, 
(18  <md  19  Vict.,  cap,  116.) 

SECOND   EDITION,   WITH   NUMEBOUS  ADDITIONS. 


In  one  vol.,  12mo,  price  8«., 
THE 

METROPOLIS  LOCAL   MANAGEMENT 

ACT,  1855: 

WITH  AN  INTRODUCTION,  COPIOUS  PRACTICAL 
NOTES,  AND  A  FULL  DOUBLE  INDEX 

ALSO, 

9  Z^bU  of  ^Qualifications  lor  Fottrs,  Festrpten,  ^tOiitots,  etc. 


In  one  vol.,  12mo,  price  6«., 

LOCAL  SELE-GOVERNMENT  AND 
CENTRALIZATION ; 

THE  CHARACTERISTICS  OF  EACH; 

AND  ITS  PBACTICAL  TENDENCIES,   A8  AJPECTINO  SOCIAL,   MOBAL,  AND 

POLITICAL  VELPABE  AND   PBOOBESS. 

Includiiig  Compreheneive  OtUlinea  of  the  English  Constitution. 
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